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DIREGTORT  OF  THE  JUDIGIART  DEPARTMENT 
OF  THE  STATE  OF  HiUNOIS. 

OOBBEOTED  TO  DEOEMBEB  18,  1014. 


The  Judiciary  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (8)  Circuit  Courts; 
(4)  CourU  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;  (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions.  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  Into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

EEPOBTEB. 

Samttsl  p.  Ixwnr Bloomlngton. 

JTTSTICEB. 

First  Di*Mc*— Alonzo  K.  Vickers East  St.  Louis. 

Second  DUtrict— William.  M.  Fabmeb Vandalia. 

Third  District— Frank  K.   Dunn Charleston. 

Fourth  District — Geoboe  A.  Cooke Aledo. 

Fifth  District — Charles  C.  Craig Galesburg. 

Sixth  District — James  H.  Cartwright Oregon. 

Seventh  District— Obbitx  N.  Carter Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing Justice  the  justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past.  Mr.  Justice  Cartwright 
is  the  present  Chief  Justice. 

CLERK. 

Charles  W.  Vail,  Chicago. 

.      LIBRARIAN. 

Ralph  H.  Wilkin,  Springfield, 
(ill) 


iv  Appellate  Coubts  of  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district 

BEPOBTEBS. 

Reported  by  the  publishers'  editorial  staff. 

FIRST  DISTRICT. 

Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk — James  S.  Mclnerney,  Ashland  Block,  Chicago. 

Edwabd  O.  Brown,  Presiding  Justice,  Ashland  Block,  Chicago. 

Wm.  H.  McSurely,  Justice,  Ashland  Block.  Chicago. 

Frank  Baker,  Justice,  Ashland  Block,  Chicago. 

BRANCH  B.* 
Albert  C.  Barnes,  Presiding  Justice,  Ashland  Block,  Chicago. 
Martin  M.  Gridlet,  Justice,  Ashland  Block.  Chicago. 
Frederick  A.  Smith,  Justice,  Ashland  Block,  Chicago. 


BRANCH  C.** 

James  S.  Baume,  Presiding  Justice,  Galena. 
Warren  W.  Duncan,  Justice,  Marion. 
Bmebt  C.  Graves,  Justice,  Gfeneseo. 


BRANCH  D.** 
Joseph  H.  Fitch,  Presiding  Justice,  Ashland  Block,  Chicago. 
KiCKHAM  ScANLAN,  Justlco,  Ashlaud  Block,  Chicago. 
Hugo  Pam,  Justice,  Ashland  Block,  Chicago. 

SECOND  DISTRICT. 
Qomposed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du* 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clebk— Christopher  C.  Duffy,  Ottawa. 

Dobbance  Dibell,  Presiding  Justice,  Joliet 
DuANE  J.  Carnes,  Justice,  Sycamore. 
John  M.  Niehaus,  Justice,  Peoria. 

THIRD  DISTRICT. 

Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan.  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott, 
Shelby,  Tazewell  and  Vermilion. 

Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 
in  April  and  October. 

Clerk — George  L.  Tipton,  Springfield. 

Geobqe  W.  Thompson,  Presiding  Justice,  Galesburg. 

Edgar  Eldredqe,  Justice,  Ottawa. 

William  B.  Scholfield,  Justice,  Marshall. 

*  ThlB  court  la  a  branch  of  the  Appellate  Court  of  the  first  district,  and  Is 
held  by  three  judges  of  the  Circuit  Court,  desisrnatcd  and  assigned  by  the  Su- 
preme Court  under  the  provisions  of  the  act  of  the  General  Assembly,  ap- 
proved June  2,  1897.  Hurd's  Statutes,  1897.  508,  Laws  of  1897,  186,  J.  &  A. 
f    2981. 

••Established  under  act  of  June  C.  1911.  J.  &    A.  f  298ft. 


ClBOTJIT   COXTBTS* 


FOURTH  DISTRICT. 

Compofled  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Efflngham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton, Hardin»  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence, 
liadison,  Marlon,  Massac,  Monroe,  Perry,  Pope,  Pulaaki,  Ran- 
dolph, Richland,  Saline,  St.  Clair,  Union,  Wahaah,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  ^e  fourth  Tues- 
days in  March  and  October. 
Clerk — Charles  C.  Johnson,  Mount  Vernon. 

James  C.  McBude,  Presiding  Justice,  Taylonrllle. 
Habst  Higbbe,  Justice,  Pittsfield. 
Thomas  M.  Habbib,  Justice,  Lincoln. 


(3)  CIECUIT  COUETS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into 
seventeen  judicial  circuits,  as  follows:* 


*        .      ^  -M'. 


FIBST  CIBCUTT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 
Judges:    A.  W.  Lewis,  Harrisburg. 

Wabben  W.  Duncak,  Marion. 

William  N.  Bittlbb,  Cairo. 

second  gibouit. 

The   counties  of  Hardin,   Gallatin,   White,   Hamilton,   Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:    Enoch  E.  Newun,  Robinson. 

William  H.  Gbeen,  Mt  Vernon. 
Jacob  R.  Cbkighton,  Fairfield. 

THIBD  ciBOurr. 

The  counties  of  Randolph,   Monroe,  St  Clair,  Madison,   Bond, 
Washington  and  Perry. 
Judges:    Louis  Bebnbeuteb,  Nashville. 

Geoboe  a.  Cbow,  East  St  Louis. 

William  E.  Hadley,  CollinsviUe. 

FOUBTH   CIBCT7IT. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Effingham,  Jasper, 
Montgomery.  Shelby  and  Christian. 
Judges:    Albebt  M.  Rose,  Louisville. 

James  C.  McBbide,  TaylorviUe. 
Thomas  M.  Jett,  HiUsboro. 

nPTH   CIBCUIT. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:    William  B.  Scholfield,  Marshall. 

E.  R.  E.  Kimbbough,  Danville. 

MoBTON  W.  Thompson,  Danville. 


♦  Lawi,  1897,  188,  J.  •  A.  1  UOTU. 


Vi  CmOUIT  COTJBTS. 


SIXTH   CIBCUIT. 

The  countlee  of  Champaign,  Douglas,  Moultrie,  Macon,  DeWltt  and 
Piatt 

Judges:     William  G.  Ck>cHSAjT,  Sullivan. 
Wm.  K.  Whitfield,  Decatur. 
Fbakkliu  H.  Boggb,  Urbana. 

SEVENTH   CmOUIT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Soott,  Oreene  and 

Jersey. 
Judges:    James  A.  Cbeighton,  Springfield. 
f\tANK  W.  Burton,  Carlinville. 
NoAMAN  L.  Jones,  CarroUton. 


EIGHTH   CIBOUIT. 

The  counties   of  Adams,   Schuyler,   Mason,   Cass,   Brown,   Pike, 

Calhoun  and  Menard. 
Judges:    Habby  Hiobee,  Plttsfleld. 
Albebt  Akebs,  Quincy. 
Gut  R.  Wiluams,  Havana. 

NINTH   CIBCUIT. 

The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonough 

and  Fulton. 
Judges:    Geobge  W.  Thompson,  Galesburg. 
Habbt  M.  Waggoneb,  Macomb. 
Robert  J.  Gbieb,  Monmouth. 

TENTH   CIBCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  TazewelL 

Judges:    John  M.  Niehaus,  Peoria. 
Theodobe  N.  Green,  Pekin. 
Nicholas  E.  Wobthington,  Peoria. 

ELEVENTH   CIBCUIT. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 

Judges:    Colostin  D.  Myebs,  Bloomington. 
Geobge  W.  Patton,  Pontlac. 
Thomas  M.  Habbis,  Lincoln. 

twelfth  ^  CIBCUIT. 

The  counties  of  Will,  Kankakee  and  Iroquois. 

Judges:    Dobbance  Dibell,  Joliet. 

Abthub  W.  Deselm,  Kankakee. 
Fbank  L.  Hoopeb,  Watseka. 

THIRTEENTH   OIBCUIT. 

The  counties  of  Bureau,  La  Salle  and  Grundy. 

Judges:    Samuel  C.  Stouoh,  Morris. 
Joe  a.  Davis,  Princeton. 
Eogab  Eldbedge,  Ottawa. 
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FOUBTEBNTH   dBGUIT. 

The  counties  of  Rock  Island,  Mercer,  Whiteside  and  Henry. 
Judges:    Robert  W.  OlmsteDp  Rock  Island. 

Frank  D.  Rambat,  Morrison. 

Emebt  C.  Gbaves,  Geneseo. 

hfteenth  oiBOUTr. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 
Judges:    Richard  S.  Fabband,  Dixon. 

James  S.  Baume,  Galena. 

OsoAB  E.  Heabd,  Freeport 

bectebnth  giboxtit. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  Kendall 
Judges:    Cunton  F.  Ibwin,  ETlgin. 

DuANE  J.  Cabnes,  Sycamore. 

Mazzini  Slusseb,  Downers  Grove. 

SEVEITTEENTH   OIBCUTT. 

The  counties  of  Winnebago,  Boone,  McHenry  and  Lake. 
Judges:     Abthub  H.  Frost,  Rockford. 

Charles  H.  Donnelly,  Woodstock. 

Claibb  C.  £2dwabdb,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  Judicial 
circuit,  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  Judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex  officio,  of  the 
Criminal  Court 

CRIMINAL  COURT. 

Clebk— Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
Clebk — John  W.  Rainet,  County  Building,  Chicago. 

JUDGES. 

Bdwabd  O.  Bbown,  John  Gibbons, 

Richard   S.    Tuthill,  Adelob  J.   Petit, 

Jesse  A.   Baldwin,  Lock  wood  Hoxore, 

Fbank  Bakeb,  George    Keksten, 

Kickham    Scanlan,  John  P.  McGoobtt, 

Thomas    G.    Windes,  Fbederick    A.    Smith, 

Mebbitt  W.  Pincknet,  CiiABLEb  M.  Walkkb. 


viii  City  Coubts. 


SUPERIOR  COURT. 
Clebk— RicHABD  J.  McOrath,  County  Building,  Chicago. 

JI7DQB8. 

William  H.  McSubelt,  Mabcus  A.  Katanagb, 

John  M.  O'Connor,  Joseph  H.  Fitch, 

Theodore  Bbentano,  Henry  V.  Freeman, 

Richard  E.  Burke,  Albert  C.  Barnes, 

Thomas  C.  Clark,  Hugo  Pam, 

William  B^nimore  Cooper,  M.  L.  McKinlet, 

William  B.  Dever,  Clarence  N.  Goodwin, 

Martin  M.  Gridlet,  Charles  M.  Foell, 

Charles  A.  McDonald,  Denis  E.  Suluvan. 


(5)  CITY  COURTS. 


city  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  J.  ft 
A.  H  3309,  and  when  so  established  have  Jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  In  relation  to  courts  of  record  In 
cities,"  approved  May  10,  1901,  J.  ft  A.  H  3289. 

THE  CITY  COURT  OP  ALTON. 
James  E.  Dunnegan,  Judge.  Allan  G.  Macdonald,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  M.  Mangan,  Judge.  J.  W.  Greenawat,  Clerk. 

THE    CITY    COURT    OF    BEARDSTOWN. 
J.  J.  CooKB,  Judge.  John  Listmann,  Clerk. 

THE  CITY  COURT   OF  CANTON. 
H.  C.  MoRAN,  Judge.  Ernest  Hipslet,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Alsert  D.  Rodenberq,  Judge.  Guy  C.  Livesat,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Charles  A.  Quackenbush,  Judge.  Cora  Daniels,  Clerk. 

THE   CITY   COURT   OF   CHICAGO   HEIGHTS. 
Charles  H.  Bowles,  Judge.  Edward  H.  Kirois,  Clerk. 

THE  CITY  COURT  OF  DB  KALB. 
John  A.  Dowdall,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Harrt  Barrett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Robert  H.  Fi.annigan, 
W.  M.  Vandeventer,         Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edward  M.  Mangan,  Judge.  Charles  S.   Mon,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
M.  R.  Suluvan,  Judge.  Jack  Mellon,  Clerk. 
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THE   CITY   COURT   OF   HARRISBURG. 

Wm.  H.  Pabish,  Jb.,  Judge.  Homeb  Wade,  Clerk. 

« 

THE    CITY   COURT    OF    HERRIN. 
RoBEBT  T.  Cook,  Judge.  Wm.  R.  Kee,  Clerk. 

THE  CITY  COURT  OF  KBWANEE. 
H.  8TEBLIN0   PoMEBOT,   Judge.  Chableb  L.  Rowlbt,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Dait  W.  Madoox,  Judge.  Laubetta  Salzmait,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
JosiB  Westfaix,  Judge.  Wm.  B.  Mabtin,  Clerk. 

THE  CITY  COURT   OF   MARION. 
W.  O.  PoTTEB,  Judge.  Geo.  T.  Cabteb,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John   McNutt,   Judge.  Thomas  M.  Lttlb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  FoBKOFF,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Cabl  E.  Sheldon,  Judge.  Eabl  L.  Hess,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
WiLUAH  Hawthobne,  Judge.  Wuxiam  H.  Bubnell,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  y.  Babnes,   Judge.  O.   L.    Spbecheb,   Clerk. 

(6)  MUNICIPAL  COUET  OF  CHICAGO. 

Established  by  Act  of  May  18,  1905    (L.   1905,  p.   158),  J.   ft  A. 

^f  3313  et  seq, 

Fbank  p.  Danisch,  Clerk. 

OHIET    JUSTICE, 

Habbt  Olbok. 

AfiSOGIATB   JUDGK8. 

Habbt  M.  Fishxb  Hugh  J.  Keabns        John  J.  Rooitbt 

Edwabd  T.  Wade  Joseph  S.  LaBut      Samuel  H.  Tbudb 

John  K.  Pbindivillb  John  R.  Newcomeb    Joseph  E.  Ryan 

Joseph  P.  Raffebtt  John  R.  Caveblt      Edmund  J.  Jabecki 

John  Coubtnet  Chas.  A.  Williams  Chables  N.   Goodnow 

John  J.  Sullivan  Jacob  H.  Hopkins     Patbick  B.  Flanagan 

John  A.  Mahonet  Habbt  P.  Dolan        Dennis  W.  Sullivan    • 

William  N.  Gbmmill  Joseph  Sabath  Shebidan  E.  Fbt 

Fbank  H.  Graham  James  C.  Mabtin      John  Stelk 

David  Sullivan  *Thomas  F.  Scullt  Joseph  Z.  Uhlib 

*  Resigned  December  5,  1914. 
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(7)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  Kane,  LaSalle,  Madlaon,  Peoria  Rock 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,000,  probate  courts  are  established  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  jurisdiction  in  all  matters  of  probate.  (Laws  1881  72  ^  t  a 
A,  1  3259.  '       ''*    •  • 

JUDGES.  COUNTIES.  COUNTY    SEATS 

Ltman  McCasl Adams Quincy. 

Miles  F.  Gilbebt Alexander Cairo.  * 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolf Boone Belvidere. ' 

WiLLAED  y.  Bakeb Browu Mt.  Sterling. 

James  R.   Pbichabd Bureau .Princeton. 

John  Day,  Jb Calhoun Hardin. 

Abthub  J.  Gbay Carroll Mt.  CarrolL 

Chablgs  M.  Mabtin Cass Virginia. 

Roy  C.  Fbeeman Champaign Urbana. ' 

Chablks  a.  Pbateb Christian TaylorviUe. 

A.  P.  RuFFNEB Clark Marshall. 

John  L.  Boyles Clay Louisville. 

James   Allen Clinton Carlyle. 

John  P.  Habbah Coles Charleston. 

Thomas  P.  Scully Cook Chicago. 

Henby  Hobneb,  Pro.  J Cook Chicago 

DuANE  Gaines Crawford '  Robinson 

Stephen  B.  Rabiden Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Feed  C.  Hill DeWitt Clinton. 

D.  H.  Wamsley Douglas Tuscola 

8.  J.  Rathje DuPage Wheaton. 

Daniel  V.  Dayton Edgar Paris. 

Peteb  C.  Wai.tebs Edwards Albion. 

Babney  Ovebbeck Effingham Effingham. 

Feed  C.  Meyebs Fayette Vandalia.  * 

M.  L.  McQuiSTON Ford Paxton. 

Nealy  I.  Glenn Franklin Benton. 

Hobabt  S.  Boyd Fulton Lewistown. 

Geobge  L.  Houston Gallatin Shawnee!town. 

Thomas    Henshaw Greene Carrollton. 

Geobge  Bedfobd Grundy Morris. 

J.  S.  Sneed Hamilton McLeansbora 

E3.  W.  Dunham Hancock Carthage. 

Henby  M.  Windebs Hardin EllzabethtowiL 

RuFus  F.  Robinson Henderson Oquawka. 

Leon ABD  E.  Telleen Henry Cambridge. 

John  H.  Gillan Iroquois Watseka. 

WiLLABD  F.  Ellis Jackson Murphysboro. 

Habby   C.   Davidson Jasper Newton. 

Andbew  D.  Webb Jefferson Mt.  Vernon, 

Habby  W.  Pooue Jersey JerseyvUla 

P.  J.  Campbell Jo   Daviess Galena. 

J.  P.  Hight Johnson Vienna. 

B.  N.  Hooveb Kane Geneva. 

John  H.  Williams,  Pro.  J. .  Kane Geneva. 

Jay  H.  Mebbill Kankakee Kankakee. 

Clabence  S.  Williams Kendall Galesburg. 

R.  C.  Rice Knox YorkvlUe.* 

Pbbby  L.  Pebsoits .Ijake Waukegan. 

Henby  Mato LaSalle Ottawa. 
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JTnX3VS.  COUNTIES.  COUNTY  SEATS. 

Albebt  T.  Lajedin,  Pro.  J.... La  Salle Ottawa. 

Otto  Lononeckisii Lawrence Lawrencevllla 

John  B.  Cbabtbes Lee Dixon. 

B.  R.  Thompson Livingston Pontiac 

Charles  J.  Gehlbac2H I^ogan Xiincoln. 

John  H.  McCoy Macon Decatur. 

Andrew  J.  Duggan Macoupin .Carlinville. 

H.  B.  Eaton Madison Edwardsville. 

Joseph  P.  Streubeb,  Pro.  J..  .Madison JSdwardsylUe. 

William  G.  Wilson Marion Salem. 

Daniel  H.  Gregg Marshall Lacon. 

Ja&ces  a.  McComas Mason Havana. 

Lannes  P.  Oakes Massac Metropolis. 

Charles  I.  Imes McDonough .Macomb. 

Davh)  T.  Smiley McHenry Woodstock. 

James  C.  Riley McLean Bloomington. 

Jesse  M.  Ott Menard Petersburg. 

F.  L.  Church Mercer Aledo. 

Henby    Schneider Monroe Waterloo. 

J.  T.  McDavid Montgomery Hillsboro. 

Wm.  E.  Thomson Morgan Jacksonville^ 

John  T.  Grideb Moultrie Sullivan. 

P'bank  E.  Reed Ogle Oregon. 

Clyde  E.   Stone Peoria Peoria. 

Walteb  a.  Clinch,  Pro.  J Peoria Peoria. 

Louis  R.  Kelly Perry PinckneyvlUe. 

Wm.  a.  Doss Piatt Monticello. 

Paul  F.  Grote Pike Pittsfield. 

Benj.  F.  Anderson Pope Golconda. 

Fred  Hood Pulaski Mound  City. 

Irving  B.  Broaddus Putnam Hennepin. 

Wm.  M.  Schuwebk Randolph Chester. 

Robt.  B.  Witcheb Richland Olney. 

Nels  a.  Larson Rock  Island Rock  Island. 

Benj.  S.  Bell.  Pro.  J Rock  Island Rock  Island. 

Chas.  D.  Stilwell Saline Harrisburg. 

John   B.  Weaveb Sangamon Springfield. 

C.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Work Schuyler Rushville. 

F.  C.  Funk Scott Winchester. 

A.  J.  Steidley Shelby Shelbyville, 

Frank  Thomas Stark Toulon. 

Joseph  B.  Messick St.  Clair Belleville. 

Frank  Perbin,  Pro.  J ..St.  Clair Belleville. 

RoscoE  J.  Cabnahobn Stephenson Freeport. 

James  M.  Rahn Tazewell Pekln. 

Monroe  C.  Cbaweobd Union Jonesboro. 

Lawrence  T.  Allen Vermilion Danville. 

W.  J.  BooKWALTEB,  Pro.  J Veriuilion Danville. 

W.  S.  WiLLHriE .Wabash Mt.  Carmel. 

L.  E.  MuBPHY Warren Monmouth. 

W.   P.  Gbebn Washington Nashville. 

J.  V.  Heidingeb Wayne Fairfield. 

J.    M.    Bndicott White Carmi. 

Wm.  a.  Blodgett Whiteside Morrison, 

George  J.  Cowing .Will Joliet. 

John  B.  Fithian,  Pro.  J. . .  .Will Joliet. 

W.  F.   Slateb Williamson Marion. 

Loins  M.  Reckhow Winnebago Rockford. 

Abfhub  C.  Fobt Woodford JSureka. 
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Barnes  v.  Bamett 32 

Bamett  ads.  Barnes 32 

Clark  V.  Fraternal  Tribunes 114 

Cross  ads.  Granite  City  Nat.  Bank 242 

Drainage  Com'rs  Drain.  Dist.  No.  1  ads.  Lewis. . .  49 

Electric  Coal  Co.  ads.  Marriage.. 142 

Fraternal  Tribunes  ads.  Clark 114 

Granite  City  Nat.  Bank  v.  Cross 242 

Huback  v.  Wabash  R.  Co 345 

Hutton  V.  Porrovecchio 81 

In  re  Purvechio's  Estate 81 

Lewis  V.  Drainage  Com  'rs  Drain.  Dist.  No.  1 . . . .  49 

Marriage  v.  Electric  Coal  Co 142 

Porrovecchio  ads.  Hutton 81 

Purvechio's  Estate,  In  re 81 

Wabash  B.  Co.  ads.  Huback 345 
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Abendroth  A  Root  Mfg.  Ck).  T.  Venango  Const.  Co 130 

Ackman  v.  Wresche 1 

Adam  SchiUo  Lumber  Co.  ade.  Citizens  Bank  of  Tifton 535 

Advance  Amusement  Co.  v.  Franke 457 

Alexander   ads.    Jelferies 310 

American  ft  British  Mfg.  Co.  ads.  Stayer  Carriage  Co 634 

American  Car  ft  Foundry  Co.  ads.  Heller  ft  Livingston 352 

Anderson    ads.    People 550 

Armstrong  ads.  Luce 248 

Askins  V.  Hott 235 

Aston  ▼.   Aston «     12 

Aubrey   y.    O'Byrne 601 

B. 

Ballance  v.  City  of  Granite  City 315 

Baltimore  ft  Ohio  Southwestern  R.  Co.  ads.  Owens 296 

Bankers'  Accident  Ass'n  of  Illinois  ads.  Kneedler 293 

Barnes  y.    Bamett 32 

Barnett  ads.  Barnes 32 

Bartholomae  ads.   Englestein 562 

Bateman  y.  CarterviUe  ft  Big  Muddy  Coal  Co 357 

Bayer  y.  St.  Louis,  Springfield  ft  Peoria  R.  Co 323 

Bell  y.  Bennett 62 

Bell  y.  East  St.  Louis  ft  Suburban  Ry.  Co 350 

Benedict  y.  Holmes 145 

Bennett  ads.  Bell 62 

Berenzweig   y.   Krecun 586 

Bloomington  ft  Normal  Railway  ft  Light  Co.  ads.  Mandel 227 

Board  Trustees  Police  Pension  Fund  City  of  Bloomington  ads. 

Hess 8 

3owersox  ads.  Cochran 157 

Boyd  y.  Boyd 136 

Breen  ft  Kennedy  ads.  Continental  ft  Commercial  Trust  ft  Sav- 
ings  Bank 467 

BrockhauB  v.  Garner 560 

Brown  v.  City  of  Decatur 147 

Burk  V.  Faber 421 

Butler  y.  Kirby 481 
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Carey  v.  Chicago  Rys.  Co 450 

Carson-Payson  Co.  y.  Moore 332 

Carter  ads.  People 22 

Cartervllle  ft  Big  Muddy  Coal  Co.  ads.  Bateman 357 

C.  A.  Watson  ft  Co.  ads.  Wayne  Hoop  Co 451 

C.  Becker  Milling  Co.  ads.  Wahlmann 380 

Central  Trust  Co.  of  Illinois  v.  Owsley 505,  526 

Chapman  v.  Richey 551 

Chicago  ft  Alton  R.  Co.  ads.  Fox 11 

Chicago  ft  Alton  R.  Co.  ads.  Hall 95 

Chicago  ft  Alton  R.  Co.  ads.  McCoy 103 

Chicago  ft  Alton  R.  Co.  ads.  Walther 221 

Chicago  ft  Cartervllle  Coal  Co.  ads.  Kennedy 355 

Chicago  ft  Eastern  Illinois  R.  Co.  ads.  Kendrick 172 

Chicago,  Burlington  ft  Qulncy  Ry.  Co.  ads.  Daniels 574 

Chicago  City  Ry.  Co.  ads.  Devine 558 

Chicago  City  Ry.  Co.  ads.  Shewbridge 454 

Chicago  City  Ry.  Co.   ads.   Stanton 502 

Chicago   Rys.   Co.   ads.   Carey 450 

Chicago   Title   ft   Trust   Co.    ads.    Duncanson 551 

Citizens  Bank  of  Tifton  v.  Adam  Schillo  Lumber  Co 535 

City  of  Chicago  v.   Murphy 449 

City  of  Decatur  ads.  Brown 147 

City  of  Granite  City  ads.  Ballance.'. 315 

Clark   V.    Fraternal    Tribunes 114 

Clover  Leaf  Coal  Min.  Co.  ads.  Price 27 

Cochran   v.    Bowersox 157 

Continental  ft  Commercial  Trust  ft  Savings  Bank  v.  Breen  ft 

Kennedy 467 

Cordell    ads.    Madsen 564 

County  of  Williamson  ads.  Deason 316 

Cross  ads.  Granite  City  Nat.  Bank 242 

Cunningham's  Estate  ads.  Trego 70 

Curran  v.  Southgate 268 

D. 

Dallas  y.  East  St  Louis  ft  Suburban  Ry.  Co 420. 

Daniels  v.  Chicago,  Burlington  ft  Quincy  Ry.  Co 574 

Danskin  y.   Denny 267 

Darley's    Estate,    In    re 229 

Deason  v.  County  of  Williamson 316 

Denny    ads.    Danskin 267 

Devine  v.  Chicago  City  Ry.  Co 658 

Devine  v.  Grand  Trunk  Western  Ry.  Co 612 

Devine  v.   Ward   Baking   Co 588 

DeWalt  ads.   People   ex   rel.   Ray 3 
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Dickinson    v.    Rldgely 252 

Diehl  V.  East  St  Louis  Light  ft  Power  Co 286 

Doherty  v.  Western  United  Gas  A  Electric  Co 494 

Drainage  Com'rs  Drain.  Dist  No.  1  ads.  Lewis 49 

Drainage  Com'rs  Drain.  Dist  No.  2  ads.  Highway  Com'rs  Town 

of   Tampico 6 

Duncanson  t.  Chicago  Title  ft  Trust  Co 651 

E. 

East  St  Louis  ft  Suburban  Ry.  Co.  ads.  Bell 350 

East  St  Louis  ft  Suburban  Ry.  Co.  ads.  Dallas 420 

East  St  Louis  ft  Suburban  Ry.  Co.  ads.  Toung 403 

East  St  Louis  Light  ft  Power  Co.  ads.  Diehl 286 

East  St  Louis  Light  ft  Power  Co.  ads.  McAIeeman 291 

Electric  Coal  Co.  ads.   Marriage    142 

Emery    v.    Hersh 342 

Englestetn   y.    Bartholomae 562 

F. 

Faber  ads.  Burk 421 

Favro   v.    Superior   Coal   Co 203 

Feehrer  v.  Fidelity  ft  Casualty  Co.  of  New  York 398 

Fidelity  ft  Casualty  Co.  of  New  York  ads.  Feehrer 398 

First   Nat    Bank   of   Areola   v.    Heeb 194 

Four  Wheel  Drive  Auto  Co.  ads.  Lorenze 488 

Fox  V.  Chicago  ft  Alton  R.   Co 11 

Franke  ads.  Advance  Amusement  Co 457 

Frankenstein    v.   Weber 573 

Fraternal   Tribunes    ads.    Clark 114 

Frechett   v.   Illinois   Central   R.   Co 377 

Freilich's   Estate,    In    re 577 

Friedman  v.   Northwestern  Terra  Cotta  Co 483 

F.  W.  Cook  Brewing  Co.  v.  Rodasta 397 

F.   W.   Cook   Brewing   Co.   v.   Vaccaro 387 

G. 

Garcinski   ads.    Weinstein 353 

Gamer  ads.  Brockhaus 560 

Cause  v.  Venango  Const.  Co 130 

Geraghty  v.  National  Fire  Proofing  Co 447 

German  Fire  Ins.  Co.  ads.  Milhim 186 

Giesenschlag  ads.  Sachs 462 

Gove  ads.  Mostoller 215 

Grand  Trunk  Western  Ry.  Co.  ads.  Devine 612 

Granite  City  Nat.  Bank  v.  Cross 242 

Gullett'  v.  Leaverton 66 
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Hahn  v.   Schnell 312 

Hall  y.  Chicago  ft  Alton  R.  Co 96 

Hamman  v.  Illinois  Central  R.  Co 414 

Harris  Trust  ft  Savings  Bank  ads.  Lewis 544 

Harry  M.   Englestein   ft  Co.  v.  Bartholomae 662 

Hartford   Fire   Ins.   Co.   ads.    Wilson 181 

Hawkyard  v.  Suttle 168 

Heeb  ads.  First  Nat.  Bank  of  Areola 194 

Heller  ft  Livingston  v.  American  Car  ft  Foundry  Co 352 

Hempfling's  Estate,  In  re .642 

Herbert  L.  Joseph  ft  Co.  ads.  Pianco 665 

Hersh  ads.   ESmery 342 

Hess  V.  Board  Trustees  Police  Pension  Fund  City  of  Bloom- 

ington 8 

Hickok  ads.  Montgomery 848 

Highway  Com'rs  Town  of  Embarrass  ads.  People  ex  rel.  Cooley  66 
Highway  Com'rs  Town  of  Tampico  v.  Drainage  Com'rs  Drain. 

Dlst    No.    2 6 

Holmes  ads.  Benedict 145 

Holslag  V.    Morse 607 

Home  State  Bank  of  Lexington  y.  Vandolah 123 

Hott   ads.   Askins 235 

Hovey  v.  Matteson 486 

Huback  v.  Wabash  R.  Co 345 

Huchette  v.   Williamson  County  Coal   Co 321 

Hutton  v.   Porrovecchio 81 

I. 

Idaho  Sheep  Co.  v.  Oregon  Short  Line  R.  Go 691 

Illinois  Central  R.  Co.  ads.  Frechett 377 

Illinois  Central  R.  Co.  ads.  Hamman 414 

Illinois  Central  R.  Co.  ads.  Meadors 88 

Illinois  Commercial  Men's  Ass'n  ads.  Nadler 459 

Illinois  Traction  Co.  ads.  Thoele 214 

In  re  Darley's  Estate 229 

In   re   Freilich's   Estate 577 

In  re  Hempfling's  Estate 542 

In  re   Purvechio's   Estate 81 

In   re  Wresche's  Estate 1 

In  re  Terkes'  Estate 526 

J. 

J.  B.   Madsen  ft  Go.  v.  Cordell 664 

J.  C.  Henderson  ft  Co.  ads.  Lanigan 669 

Jefferies  v.  Alexander :..  310 

Job   v.   Wallace 485 
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John   V.   Worthen 406 
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Jones    ▼.    Minks 46 

Jones  ads.  People 278 

Jones  V.  Roberts 609 

Jange  v.  South  Halsted  St.  Iron  Works 603 

Justice   y.   Stonecipher 370 

J.  Wener  ft  Co.  ads.  Frelllch 677 

K 

Kendrlck  ▼.  Chicago  ft  Eastern  Illinois  R.  Co 172 

Kennedy  ▼.  Chicago  ft  Carteryllle  Coal  Co 356 

Kimmel   ads.    Stafford 281,  286 

Klrby  ads.  Butler 481 

Kneedler  ▼.  Bankers'  Accident  Ass*n  of  Illinois 293 

Koch  y.    Suderwski 676 

Krecon  ads.    Berenzwelg 686 

Kuhn  y.  Pulaski  County  Mill  ft  Eleyator  Co 279 

.L. 

Lake  Erie  ft  Western  R.  Co.  ads.  Passwaters 121 

Lamkln  ads.  W.  B.  Martin  ft  Son 431 

Lanlgan  y.  J.  C.  Henderson  ft  Co 669 

Leayerton    ads.    Gullett 66 

Lemon  y.  Snell 101 

Lewis  y.  Drainage  Com'rs  Drain.  Dist.   No.  1 49 

Lewis  y.  Harris  Trust  ft  Sayings  Bank 644 

Lorenzo  y.  Four  Wheel  Driye  Auto  Co 488 

Luce  y.  Armstrong 248 

M. 

McAleeman  y.  East  St  Louis  Light  ft  Power  Co 291 

McArdle  ads.   Ryan 684 

McCarthy  ads.  Moratz 69 

McCoy  y.  Chicago  ft  Alton  R.  Co 103 

Madison  Coal  Corporation  ads.  Wilkins 416 

Madsen  y.  Cordell 564 

Mandel  y.  Bloomington  ft  Normal  Railway  ft  Light  Co 227 

Marriage  y.  Electric  Coal  Co 142 

Matteson  ads.  Hoyey 486 

Meadors  y.  Illinois  Central  R.  Co 88 

Metropolitan  Life  Ins.  Co.  ads.  Van  Wormer 166 

M.  O.  Ogle  Co-operative  House  Furnishing  Co.  v.  Shauman....  4 

Milhim  y.  German  Fire  Ins.  Co 186 

Miller   ads.    Stoutenborough 220 

Minks  ads.   Jones 45 

Mississippi  River  Power  Co.  ads.  Ward 305 
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Morgan  ads.  People 250 
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People    V.    Carter 22 

People  ex  rel.  Chaney  v.  Preston 93 
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w. 

Wabash  R.  Co.  ads.  Huback 346 

Waddell  v.  Noser 302 

Wahlmann  y.   C.   Becker  Milling  Co 380 

Wallace  ads.  Job 485 

Wallace  y.  Modem  Woodmen  of  America 272 

Walther  y.  Chicago  ft  Alton  R.  Co 221 

Ward  y.   Mississippi   Riyer   Power   Co 305 

Ward  Baking  Co.  ads.  Deyine 588 

Watson   ads.   Noble 451 

Wayne  Hoop  Co.  y.  C.  A.  Watson  ft  Co 451 

W.  B.  Martin  ft  Son  y.  Lamkin 431 

Weber   ads.    Frankenstein 573 

Weber  ads.  Town  of  Canteen 405 

Weinstein   y.    Garcinski 353 

Wener  ads.  Freilich 677 

Western  United  Gas  ft  Electric  Co.  ads.  Doherty 494 

Whisman  y.  Small 61 

White  Oak  Coal  Co.  y.  Worthington 567 

Wilcox   ads.   Taylor 18 

Wilkins  y.  Madison  Coal  Corporation 416 

Williamson  County  Coal  Co.  ads.  Huchette 321 

Wilson  y.  Hartford  Fire  Ins.  Co 181 

Worthen   ads.   John 406 

Worthington  ads.   White  Oak  Coal  Co 567 

Wresche's  Estate,   In  re • 1 

T. 

Terkes'   Estate,   In   re 526 

Toung  y.  East  St.  Louis  ft  Suburban  Ry.  Co 403 

Young  ads.  People • 208 


CASES 


SECOND  DISTRICT 

APPELLATE  COURTS  OF  ILLINOIS 


DUBING  THE  TEAR  1914. 


In  re  Estate  of  Christian  Wresehe. 

Emma  Aekman  et  al.,  Appellants,  y.  Christian  C. 

Wresehe  et  ah,  Appellees. 

Oen.  No.  6,962.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  McHenry  county;  the  Hon. 
Charles  H.  Donnkllt,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1914.  Reversed  and  remanded.  Opinion  filed  July 
31,  1914. 

Statement  of  the  Case. 

Proceeding  on  appeal  by  Emma  Aekman  and  Dora 
Thies  in  the  matter  of  the  estate  of  Christian  Wresehe 
to  the  Circuit  Court  from  an  order  of  the  County  Court 
admitting  the  will  of  Christian  Wresehe  to  probate. 
A  hearing  was  had  in  the  Circuit  Court  and  the  testi- 
mony of  the  subscribing  witnesses  was  introduced. 
From  a  judgment  finding  the  instrument  to  be  a  will, 
the  appellants  in  the  Circuit  Court  prosecute  this  ap- 
peaL 

(1) 


Appellate  Courts  of  Illinois, 


The  People  v.  Thexton,  188  111.  App.  2. 


Appellants  urge  that  the  judgment  be  reversed  with- 
out remanding. 

Edward    D.    Shurtlefp,    for    appellants;    C.    P. 
Barnes,  of  counsel. 

No  appearance  for  appellees. 

Mr.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  and  ebrob,  §  1803* — when  reversal  should  he  with  re- 
mandment.  On  appeal  from  an  order  of  the  Circuit  Court  finding 
in  favor  of  a  will,  where  the  record  does  not  show  that  the  paper 
which  the  subscribing  witnesses  swore  they  signed  and  the  testa- 
tor signed  was  the  will,  the  Appellate  Court  should  not  reverse  with- 
out remanding. 


The  People  of  the  State  of  Illinois,  Appellee,  y.  Louis 

Thexton,  Appellant. 

Gen.  No.  5,963.    (Not  to  he  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Du  Page  county;  the  Hon. 
Mazzini  Slusseb,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1914.    Affirmed.    Opinion  filed  July  31,  1914. 

Statement  of  the  Case. 

Action  by  the  People  of  the  State  of  Illinois  against 
Louis  Thexton  to  recover  a*  penalty  for  the  violation 
of  the  automobile  law,  the  offense  charged  being  the 
running  of  an  automobile  at  a  rate  of  speed  prohibited 
by  statute.  Judgment  was  entered  against  defendant 
for  five  dollars  penalty.  To  reverse  the  judgment,  de- 
fendant appeals. 

•See  lUlnolB  Notes  Digest,  Vola.  XI  to  XY,  and  CamnlatlTe  Quarterly,  same 
topic  and  section  number. 


Second  District — Jult,  1914. 


The  People  v.  DeWalt,  188  111.  App.  3. 


J.  C.  Murphy  and  E.  L.  Lyon,  for  appellant. 

Charles  W.  Hadlby,  for  appellee. 

Mr.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Abstract  of  tlie  Decision, 

1.  Automobiles  and  gabaqes,  §  1* — when  finding  of  guilty  of 
unlatoful  speed  sustained  by  evidence.  In  an  action  to  recover  a 
penalty  for  running  an  automobile  at  a  rate  of  speed  prohibited  by 
statute,  a  finding  of  guilty  held  sustained  by  sufficient  evidence. 

2.  Automobiles  and  garages,  §  1* — necessity  of  intent  to  consti- 
tute violation  of  automobile  lato.  The  only  intention  necessary 
to  render  a  person  liable  to  a  penalty  for  a  violation  of  the  auto- 
mobile law  is  the  doing  of  the  act  prohibited. 

3.  Appeal  and  ebbob,  §  1715* — when  objection  to  remedy  for  re- 
view waived.  The  right  of  appellee  to  raise  the  question  that  the 
case  could  only  be  presented  for  review  by  a  writ  of  error  is  waived 
by  joining  in  a  stipulation  as  to  the  bill  of  exceptions  and  filing 
briefs  in  the  Appellate  Court 


The  People  of  the  State  of  Illinois  ex  rel.  Emily  Jane 
Bay^  Appellee^  y.  John  DeWalt^  Appellant. 

Oen.  No.  5,965.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Marshall  county;  the  Hon. 
Walteb  a.  Clinch,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1914.  Reversed  and  remanded.  Opinion  filed  July  31, 
1914. 

Statement  of  the  Case. 

Action  by  the  People  of  the  State  of  Illinois  ex  rel. 
Emily  Jane  Eay  against  John  DeWalt  charging  the 
defendant  with  being  the  father  of  a  bastard  child  of 

•See  nilnoto  Note*  IMgcst,  Yolfl  XI  to  XY,  and  CnmolatiTe  Qoartorly,  Mine 
t«ple  awl  ieeU«n  namber« 


Appellate  Cotjbts  op  Illinois. 


The  M.  G.  Ogle  Co-Op.  House  Fum.  Ck).  ▼.  Shauman»  188  111.  App.  4. 

Emily  Jane  Bay.    From  a  judgment  of  conviction,  de- 
fendant appeals. 

Homer  Babney  and  Quinn,  Qxtinn  &  MgGbath,  for 
appellant. 

Henbt  E.  Jacobs,  for  appellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Instructions,  §  48* — when  instruction  as  to  weight  of  evidence 
misleading.  An  instruction  in  a  bastardy  proceeding  telling  the 
Jury  that  the  most  convincing  evidence  was  on  the  side  of  the 
People,  and  also  telling  the  Jury  that  the  law  is  that  the  most 
convincing  evidence  is  on  the  side  of  the  People  without  regard  to 
the  number  of  witnesses,  held  misleading,  and  the  giving  of  the 
same  reversible  error. 


The  M.  6.  Ogle  Co-Operatiye  House  Furnishing  Com- 
pany.  Appellant^  v.  J.  I.  Shauman,  Appellee. 

Oen.  No.  5^970. 

1.  Assignments,  S  8* — right  to  assign  future  wages  hy  power  of 
attorney.  A  workman  cannot  execute  a  power  of  attorney  to  au- 
thorize the  assignment  of  wages  to  be  earned  in  an  employment 
which  he  is  not  engaged,  and  has  no  contract  for,  at  the  time  of 
the  execution  of  the  power  of  attorney. 

2.  Assignments,  §  3* — right  of  workman  to  assign  wages.  A 
workman  cannot  by  himself  assign  wages  to  be  earned  in  a  future 
employment  for  which  he  has  not  contracted  at  the  time  of  the 
assignment 

Appeal  from  the  Circuit  Court  of  Warren  county;  the  Hon.  Rob- 
ert J.  Gbieb,  Judge,  presiding.  Heard  in  this  court  at  the  AprU 
term,  1914.     Affirmed.     Opinion  filed  July  31,  1914. 

•8e«  Illinois  Notes  Digest,  Yols  XI  to  XV,  and  CninulatiTe  Quarterly, 
topic  and  seetlon  number. 


Second  Distbiot — July,  1914. 


The  11  O.  Ogle  Ck>-Op.  House  Fum.  Co.  y.  Shauman,  188  111.  App.  4. 

Hanna  &  IiAUDBBy  for  appellant. 
Saffoed  &  Gbaham,  for  appellee. 

Mb.  Justicb  Whitjney  delivered  the  opinion  of  the 
court. 

This  action  was  begun  before  a  justice  of  the  peace 
in  a  suit  by  appellant  to  recover  wages  of  a  workman 
for  appellee,  an  assignment  of  which  wages  appellant 
claimed  under  a  power  of  attorney  given  by  the  work- 
man before  he  engaged  in  the  employment.  On  appeal 
to  the  Circuit  Court  defendant  had  judgment.  Plain- 
tiff appeals.  The  real  question  in  the  case  is,  can  the 
workman  execute  a  valid  power  of  attorney  which  will 
authorize  his  attorney  in  fact  to  assign  wages  earned 
in  an  employment  in  which  the  workman  is  not  then 
engaged  and  has  no  contract  for  at  the  time  of  the  ex- 
ecution of  the  power  of  attorney. 

It  is  conceded  to  be  the  law,  and  indeed  it  is  the  law 
of  this  State,  that  a  workman  cannot  himself  assign 
wages  to  be  earned  in  a  future  employment  for  which 
he  has  not  contracted  at  the  time  of  the  assis^nment ; 
but  it  is  urged  while  he  cannot  do  this  himself  he  may 
do  it  by  power  of  attorney.  No  authority  is  cited  in 
favor  of  this  suggestion. 

An  assignment  of  wages  is  not  operative  or  valid 
when  made  in  reference  to  a  new  or  different  contract 
of  employment  not  then  in  existence.  Mallin  v.  Wen- 
ham,  209  HI.  252. 

Nor  can  he  assign  his  wages  by  an  attorney  in  fact 
authorized  by  power  of  attorney,  entered  into  before 
the  contract  of  employment  is  made.  Stromberg, 
Allen  d  Co.  v.  Hill,  170  111.  App.  323;  Richards  v.  Inter 
Ocean  Newspaper  Co.,  181  111.  App.  515;  Blakeslee  v. 
Make-Man  Tablet  Co.,  175  HI.  App.  515. 

The  employment  of  the  workman  was  in  September, 
1912.  He  executed  the  power  of  attorney  in  question 
September  25, 1911,  and  the  attorney  in  fact  made  the 


Appellate  Coubts  op  lLLii!;roi8. 


Com'rs  of  Highways  ▼.  Drainage  Ck>m'r8,  etc,  188  lU.  App.  6. 

assignment  January  17,  1913,  so  nnder  the  authorities 
above  cited  this  judgment  is  afiSrmed. 

Judgment  affirmed. 


Commissioners  of  Highways  of  Town  of  Tampleo,  Ap- 
pellees, T.  Drainage  Commissioners  of  Drainage 
District  No.  2  of  Tamplco  and  Hahnaman  Town- 
ships^  Appellants. 

Gen.  No.  5,828.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the  Hon. 
Fekank  D.  Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Affirmed.    Opinion  filed  July  31,  1914. 

Statement  of  the  Case. 

Petition  by  the  Commissioners  of  Highways  of  the 
Town  of  Tampico  against  the  Drainage  Commission- 
ers of  Drainage  District  No.  2  of  Tampico  and  Hahna- 
man Townships  for  a  writ  of  mandamus  to  compel  the 
drainage  commissioners  to  replace  a  bridge  over  a 
drainage  ditch  where  said  ditch  crosses  a  certain  high- 
way, and  to  levy  an  assessment  therefor  if  necessary. 
The  respondents  filed  an  answer  and  pleas.  A  demur- 
rer was  sustained  to  certain  pleas  and  issues  were 
joined  on  the  answer  and  the  rest  of  the  pleas.  A  jury 
was  waived,  proofs  were  heard  and  a  mandamus  was 
awarded  pursuant  to  the  prayer  of  the  petition.  To 
reverse  the  judgment,  respondents  appeal. 

Cabl  E.  Sheldon  and  Whjjam  Graham,  for  appel- 
lants. 

Henry  C.  Ward,  for  appellees. 

Per  Curiam. 


Second  Distbict — July,  1914. 


Ck>m'n  of  Highways  y.  Drainage  Gom'rs,  etc.,  188  lU.  App.  6. 

Abstract  of  the  Deeision. 

Affbal  Ain>  BBBOS,  §  1766* — when  judgment  will  he  affirmed  hy  a 
divided  court.  On  appeal  to  tlie  Appellate  Court  where  the  Judge 
assigned  to  write  the  majority  opinion  died  and  the  other  two 
Judges  were  unable  to  agree,  held  that  the  Judgment  would  be  af- 
firmed, it  appearing  that  there  would  be  a  delay  of  seyeral  months 
before  the  successor  of  the  deceased  Judge  could  consider  the  case, 
and  it  also  appearing  that  whicheyer  party  is  defeated  will  take 
the  case  to  the  Supreme  Court 

«Sm  niiiMls  M oCm  DicMl,  Yels  2DI  to  XT,  nd  CvmiilaliTe  Qawtorlj,  auM 
ttvio  and  MeiftDA  mmlwr. 


CASES 

DBTBEMINKD  IV  THB 

THIRD    DISTRICT 

OF  THB 

APPELLATE  COURTS  OF  ILLIMOIS 

DURING  THE  YEARS  1913  AND  1914. 


Adam  Hess,  Appellant,  y.  Board  of  Trustees  of  the 
Police  Pension  Fund  of  the  City  of  Bloomington^ 
Appellee. 

1.  Municipal  corporations,  §  143* — right  of  policeman  to  pension. 
A  policeman  is  entitled  to  become  a  pensioner  of  fund  under  chapter 
24,  p.  876,  Kurd's  R.  S.,  J.  &  A.  IT  1877,  though  his  twenty  years' 
Bervice  was  not  continuous  for  such  period. 

2.  Municipal  coRPORATioits,  S  143* — sufficiency  of  demand  to  he 
placed  on  police  pension  roll,  A  written  appUcation  to  a  trustee  of 
the  police  pension  fund  to  be  placed  on  the  pension  roll  held  a 
sufficient  demand,  if  any  demand  is  necessary. 

3.  Municipal  corporations,  §  143* — section  7  of  Police  Pension 
Act  construed.  Section  7  of  the  act  creating  a  pension  fund  for 
policeman,  (chapter  24,  p.  376,  Hurd's  R.  S.,  J.  &  A  f  1881)  has  no 
application  to  a  policeman  who  has  not  retired  under  the  act. 

4.  Municipal  corporations,  §  143* — section  1  of  Police  Pension 
Act  construed.  Clause  6  of  section  1  of  the  act  creating  a  pension 
fund  for  policemen  (J.  &  A  IT  1875)  does  not  apply  to  a  policeman 
who  has  never  been  a  pensioner. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosTiN  D.  Myers,  Judge,  presiding.    Heard  in  this  court  at  the 


•See  Illinois  Notes  Digest,  Vols  XI  to  XV,  and  CumolaUvo  QnarUrlj, 
tople  and  section  number. 


(8) 


Thibd  Distbiot — ^Decembeb,  1913. 


Hess  V.  Board  of  Tniatees,  188  III  App.  8. 


October  term,  1913.    Reyersed  and  remanded  with  directions.    Opin- 
ion filed  December  27,  1913.    Rehearing  denied  April  9,  1914. 

MuBBAY  &  MoBBissEY,  for  appellant 

A.  W.  Peaslby,  for  appellee. 

Mb.  Justice  Eldbedgb  delivered  the  opinion  of  the 
court. 

Appellant  filed  his  petition  for  a  peremptory  writ  of 
mandamus  in  the  Circuit  Court  of  McLean  county  to 
compel  the  Board  of  Trustees  of  the  Police  Pension 
Fund  of  the  City  of  Bloomington,  appellee,  to  desig- 
nate him  as  a  pensioner  of  said  fund  and  place  his 
name  on  the  pension  roll  under  an  act  of  the  Legisla- 
ture creating  pension  funds  in  cities  having  a  popula- 
tion of  not  less  than  20,000  and  not  more  than  50,000 
(chapter  24,  page  376,  Kurd's  E.  S.,  J.  &  A.  If  1877.)  The 
case  was  tried  upon  a  stipulation  of  facts  and  the 
writ  denied. 

At  the  time  the  act  went  into  effect  appellant  was 
fifty-four  years  of  age  and  had  served  upon  the  police 
force  in  the  City  of  Bloomington  at  different  times 
prior  to  November  17,  1909,  a  total  of  twenty-four 
years,  but  he  had  at  no  time  served  for  a  period  of 
twenty  years  continuously.  On  November  17,  1909, 
he  was  discharged  from  the  police  force  and  was  not 
a  member  from  that  time  until  May,  1911,  when  he  was 
reinstated  and  again  began  service,  and  from  that 
time  to  the  present  has  been  on  the  police  force. 

It  is  contended  by  appellee  that  twenty  years  **  con- 
tinuous" service  is  necessary  under  the  act  to  entitle 
a  policeman  to  become  a  pensioner  of  a  pension  fund. 
The  word  *' continuous ' '  is  not  used  in  the  act.  There 
are  a  number  of  acts  providing  for  pensions  for  dif- 
ferent employments  and  in  only  one  is  the  word  **  con- 
tinuous" used.  The  act  providing  for  pensions  for  fire- 
men as  amended  in  1907  (J.&A.  1[  1897)  provides  that 
the  last  two  years  of  the  employment  shall  be  continu- 
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Hess  y.  Board  of  Trustees,  188  111.  App.  8. 


ons,  thus  indicating  that  the  service  for  the  balance 
of  the  time  need  not  have  been  continuous. 

No  such  expression  is  used  in  the  act  in  regard  to 
policemen,  and  it  is  clear  that  if  the  Legislature  had 
intended  that  the  twenty  years'  service  should  have 
been  continuous  it  would  have  so  stated.  It  is 
also  insisted  that  a  formal  demand  should  have 
been  made  upon  the  Board  of  Trustees  by  the 
petitioner  to  place  him  upon  said  pension  roll. 
The  statute  does  not  provide  for  any  formal  demand. 
The  stipulation  of  facts  shows  that  the  petitioner  pre- 
sented a  written  application  to  be  placed  on  the  pension 
roll  to  one  of  the  trustees.  If  any  demand  was  neces- 
sary this  was  suflBcient.  It  is  also  contended  that  peti- 
tioner did  not  report  every  thirty  days  to  the  Board 
under  section  7  of  the  act  ( J.  &  A.  H  1881).  This  sec- 
tion provides  that  all  members  of  the  police  force 
''who  may  be  retired  under  the  provisions  of  this  act, 
except  those  who  voluntarily  retire  after  twenty  years' 
service,  shall  report  to  the  chief  of  police  *  *  *  on 
the  second  Tuesday  of  each  and  every  month,''  etc. 
This  had  no  application  to  the  petitioner  because  he 
had  not  been  retired  under  said  act.  It  is  further 
objected  that  the  petitioner  did  not  contribute  to  the 
pension  fund  under  clause  5  of  section  1  (J.  &  A.  Tf  1875). 
This  clause  provides  that  one  per  cent,  per  month  shall 
be  paid  or  deducted  from  the  pension  of  every  police 
pensioner.  It  is  apparent  that  the  petitioner  never 
having  been  a  pensioner,  there  was  no  duty  on  him  to 
either  pay  or  have  deducted  anything  from  a  pension 
which  he  did  not  have. 

The  judgment  of  the  trial  court  will  be  reversed  and 
the  cause  remanded  with  directions  to  issue  the  writ 
as  prayed  for  in  the  petition. 

Reversed  and  remanded  with  directions. 


Thibd  Distbict — ^December,  1913.  11 

Fox  y.  Chicago  it  Alton  R.  Co.,  188  111.  App.  11. 


T.  U.  FoXy  Appellee^  t.  Chieago  &  Alton  Railroad  Com- 
pany^ Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLOBTiH  D.  Mters,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1913.  Affirmed.  Opinion  filed  December  27,  1913. 
Rehearing  denied  April  9,  1914. 

Statement  of  the  Case. 

Action  by  T.  U.  Fox  against  Chicago  &  Alton  Rail- 
road Company  to  recover  damages  for  failure  of  de- 
fendant to  furnish  cars  for  the  shipment  of  com.  The 
facts  showed  that  plaintiff  ordered  cars  with  grain 
doors  on  Aug.  12,  1910,  but  received  no  cars  equipped 
with  such  doors  until  Sept  5, 1910.  Plaintiff  desired  to 
sell  his  com  in  East  St.  Louis,  and  owing  to  the  delay  in 
getting  cars  claimed  a  loss  of  seven  cents  per  bushel 
on  account  of  the  decline  of  the  market  price  therefor. 

The  jury  returned  a  verdict  for  one-half  the  amount. 

To  reverse  a  judgment  entered  on  the  verdict,  de- 
fendant appeals. 

Appellant  urges  that  it  was  the  duty  of  appellee  to 
have  lessened  the  loss  by  furnishing  the  grain  doors 
himself,  and  that  though  he  had  no  lumber  with  which 
to  make  doors  he  should  have  ordered  it  from  a  neigh- 
boring city  in  case  there  was  no  lumber  yard  at  the 
point  of  shipment. 

Bbacken  &  Young  and  W.  B.  Leaoh,  for  appellant ; 
Silas  H.  Stbawn,  of  counsel. 

LiviNGSTOK  &  Bach,  for  appellee. 

Mb.  Jxtstiob  EliDbedoe  delivered  the  opinion  of  the 
court. 
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Abstract  of  tlie  Decision. 

1.  Cabbiebs,  §  16* — duty  to  furnish  suitable  cars.  It  is  the  duty 
of  a  carrier  to  furnish  cars  suitable  for  the  transportation  of  the 
commodity  for  which  they  were  ordered. 

2.  Cabriebs,  S  16* — when  not  duty  of  shipper  to  furnish  grain 
doors.  Where  cars  are  ordered  of  a  carrier  for  the  shipment  of 
grain  and  the  cars  furnished  are  without  grain  doors,  it  is  not  the 
duty  of  the  shipper  to  furnish  the  grain  doors  himself  in  order  to 
lessen  the  loss  which  might  result  from  a  delay  in  furnishing  cars 
equipped  with  such  doors. 

3.  Cabbiebs,  §  20* — when  instruction  as  damages  for  delay  in 
furnishing  cars  incorrect.  In  an  action  against  a  carrier  for  dam- 
ages resulting  from  a  delay  in  furnishing  cars,  an  instruction  that 
the  measure  of  damages  is  the  difterence  between  the  market 
yalue  at  the  point  of  shipment  at  the  time  the  cars  should  have  been 
furnished  and  the  market  price  when  the  cars  were  actually  fur- 
nished, held  incorrect  as  ^nflning  the  market  price  to  that  pre- 
yalling  at  the  point  of  shipment 

4.  Appeal  and  ebbob,  §  1241* — when  appellant  cannot  complain 
of  his  adversary's  instruction.  Appellant  cannot  complain  of  his 
adyersary's  instruction  as  to  the  measure  of  damages  where  his 
own  giyen  instruction  announced  the  same  rule. 


Thomas  Aston^  Appellee,  y.  Jacob  Aston,  Appellant. 

1.  Limitation  op  actions,  §  94* — when  creditor  cannot  apply  pay- 
ment to  revive  tarred  note.  Where  a  person  owes  a  creditor  on 
seyeral  notes,  some  of  which  are  barred  by  the  statute  of  limita- 
tions, the  creditor  cannot  apply  a  payment  to  a  barred  note  so  as 
to  revive  it  except  by  the  direction  of  the  debtor. 

2.  Limitation  of  actions,  %  79* — what  not  a  new  promise  to  pay 
note.  An  expression  in  a  letter  from  the  maker  of  certain  notes  to 
the  holder,  "With  regard  to  the  notes  *  *  •  I  will  come  over 
as  soon  as  I  can  and  we  will  fix  it  up,"  held  not  to  constitute  a  new 
promise  in  writing  to  pay  the  notes  so  as  to  toll  the  statute  of  limi- 
tations. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon.  Thomas 
M.  Habbis,  Judge,  presiding.     Heard  in  this  court  at  the  October 

•See  Ililiiols  Notes  Dii^est,  Vols  XI  to  XV,  and  CumolallTe  Quaitecly,  smm 
topic  and  feoUoii  number. 
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term,  1913.    Reversed  with  finding  of  facts.     Opinion  filed  Decem- 
ber 27,  1913.    Rehearing  denied  April  9,  1914. 

McCoBMioK  &  Murphy,  for  appellant. 

Beach  &  Trapp  and  Bevan  &  Bbvan,  for  appellee. 

Mb,  Justice  Thompson  delivered  the  opinion  of  the 
court 

This  is  a  suit  begun  in  April,  1913,  in  the  Circuit 
Court  of  Logan  county  by  Thomas  Aston  upon  eight 
promissory  notes  made  by  Jacob  Aston,  a  brother  of 
plaintiff.  The  declaration  consists  of  special  counts 
declaring  on  each  note  and  the  common  counts.  The 
defendant  pleaded  the  general  issue  and  the  statute 
of  limitations.  To  the  statute  of  limitations  the  plain- 
tiff filed  replications  of  payments  averred  to  have  been 
made  on  each  note  within  ten  years  and  a  new  promise 
in  writing  to  pay  each  of  said  notes  made,  within  ten 
years  prior  to  the  beginning  of  the  suit. 

The  oldest  note  sued  on  is  dated  September  1,  1887, 
and  is  for  $380,  due  one  day  after  date  with  eight 
per  cent,  interest.  There  are  indorsed  on  it  a  credit 
of  $50  April  1,  1909,  and  another  of  $10.69  March  16, 
1912.  The  other  notes  are  for  different  sums  varying 
from  $150  to  $400.  The  last  one  is  dated  in  April, 
1899,  and  is  for  $360.75,  due  in  one  year,  and  has  credits 
indorsed  on  it  Feb.  11, 1903,  $125,  and  March  16, 1912, 
$5.  Each  of  the  other  notes  bears  an  indorsement  of 
a  credit  of  $5,  of  date  March  12,  1912. 

The  case  was  tried  before  the  court  without  a  jury. 
The  court  rendered  judgment  for  plaintiff  for  $1,112.80, 
and  for  costs  against  the  defendant  on  the  note  dated 
September  1, 1887.    The  defendant  appeals. 

The  notes  upon  which  the  suit  is  brought  were  all 
due  more  than  ten  years  before  the  beginning  of  the 
suit.  The  statute  of  limitations  is  a  good  defense  to 
each  note,  unless  the  plaintiff  has  proved  one  of  his 


14  Appellate  Courts  of  Illinois. 

!■         , — 

Aston  V.  Aston,  188  III.  App.  12. 

replications  to  some  of  the  notes  by  a  preponderance 
of  the  evidence,  in  which  event  he  would  be  entitled  to 
a  judgment  on  the  notes  to  which  he  has  proved  the 
averments  of  his  replication. 

The  evidence  is  clear  that  on  April  1,  1909,  the  de- 
fendant paid  $50  to  the  plaintiff.  The  evidence  of  the 
plaintiff  and  the  defendant  is  conflicting  as  to  where 
and  how  this  payment  was  made,  and  whether  or  not 
the  defendant  directed  on  which  note  this  payment 
should  be  applied  or  left  its  application  to  the  plaintiff. 
The  plaintiff  testified  that  he  received  the  payment 
by  check  or  draft  in  a  letter  and  that  no  applica- 
tion was  made  of  the  money  by  the  defendant  and  that 
he  applied  it  as  a  payment  on  the  note  of  September 
1, 1887,  and  that  by  this  payment  the  bar  of  the  statute 
was  removed. 

The  defendant  testified  that  he  made  the  payment 
in  cash  and  that  he,  the  defendant,  indorsed  the  pay- 
ment on  a  note  for  $57.15,  dated  December  5,  1885. 
The  plaintiff  denied  that  he  ever  had  any  such  note 
executed  by  the  defendant. 

The  evidence  of  the  defendant  is  corroborated  by 
Cyrus  J.  McCormick,  assistant  cashier  of  the  Farmers 
Bank  of  Emden,  who  testified  that  in  September,  1910, 
the  bank  at  Emden  had  for  collection  for  the  plaintiff 
against  the  defendant  two  notes ;  that  one  was  a  note 
dated  December  5,  1885,  due  December  7,  1885,  made 
by  Jacob  Aston  to  Thomas  Aston  for  $57.15,  on  which 
there  was  indorsed  $50,  paid  April  1,  1909,  the  collec- 
tion being  bank  No.  5,814.  The  collection  register  of 
the  bank  was  produced  and  showed  entries  concerning 
such  a  note  for  collection.  He  also  testified  that  he 
presented  this  note  to  Jacob  Aston  for  collection  and 
that  defendant  told  him  to  return  it  to  his  brother  Tom. 
The  defendant  also  introduced  in  evidence  the  follow- 
ing letter  written  by  Thomas  Aston  in  September,  1910, 
with  which  he  sent  two  notes  to  the  bank  at  Emden  for 
collection:    *' Atlanta,  September,  1910.    I  sent  these 


Thibd  District — Decembeb,  1913.  15 

Aston  ▼.  Aston,  188  111.  App.  12. 

notes  for  you  to  colect,  entrest  on  small  note  $54. 
dolars  30  cts.  balance  of  note  7  dol.  15  cets.  $50  dolars 
pade  april  first  1909,  entrest  on  big  not  $112  dol,  75 
cts.  one  hundred  $25  dolars  pade  on  big  note  febery 
first  1909.  balance  of  big  note  $235  dolars  75  cts.  keep 
these  nots  at  bank  tel  pade  i  put  entrest  don  at  4  per 
cent,  you  can  count  the  entrest  see  if  it  is  rite.  Thomas 
Aston,  to  W.  W.  McCormick.^^  Memorandum  stamped 
thereon,  **  Returned  unpaid  November  10,  1910,  No. 
5,814-5,815.'^ 

The  clear  preponderance  of  the  evidence  shows  that 
the  payment  of  $50  made  April  1,  1909,  was  credited 
on  a  note  dated  December  5,  1885,  not  sued  on  in  this 
case.  The  plaintiff  cannot  by  changing  the  credit  for 
this  sum  from  the  note  it  was  originally  credited  on 
to  the  note  of  September  1,  1887,  thereby  revive  the 
latter  note. 

The  claim  of  plaintiff  that  he  had  the  right  to  and 
applied  the  payment  of  the  $50  note  of  September  1, 
1887,  and  that  said  note  was  thereby  revived,  is  also 
answered  by  the  fact  that  at  the  time  that  payment 
was  made  plaintiff  held  a  note  for  $360.75,  dated  April 
1, 1899,  due  in  one  year,  against  which  the  statute  had 
not  run.  The  statute  had  run  against  all  the  other 
notes  unless  some  act  of  the  defendant  had  tolled  the 
running  of  the  statute.  There  is  no  direct  authority 
in  this  State  on  the  question  whether  an  undirected 
application  of  a  payment  made  by  a  debtor,  who  owes 
several  notes  to  the  same  creditor,  some  of  which  are 
and  one  of  which  is  not  barred  by  the  statute  of  limita- 
tions, will  raise  the  bar  of  the  statute  when  applied 
by  the  creditor  to  one  of  the  notes  against  which  the 
statute  has  run  so  as  to  revive  the  cause  of  action 
against  the  unpaid  portion  of  the  barred  note.  The 
English  doctrine  is  that  such  application  will  not  take 
the  balance  ot  the  debt  out  of  the  statute.  Mills  v, 
Fowkes,  5  Bing.  N.  C.  455.  Massachusetts,  Maine  and 
Colorado  follow  the  English  doctrine.    Po7id  v.  Will- 
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iams,  1  Gray  630;  Blake  v.  Sawyer,  83  Me.  129;  Mc- 
Bride  v.  Noble,  40  Colo.  372.  Vermont  and  Missouri 
hold  the  other  way.  Ayer  v.  Hawkins,  19  Vt.  26 ;  Shan- 
non V.  Austin,  67  Mo.  485.  The  reasoning  of  the  Su- 
preme Court  of  Illinois  in  Lowery  v.  Gear,  32  111.  383, 
would  seem  to  indicate  that  that  court  will  follow  the 
Massachusetts  rule.  The  Court  in  the  Lowery  case 
said  that  *4t  is  a  general  rule,  no  doubt,  that  where 
a  debtor  makes  a  payment  without  designating  to 
which  of  several  claims  it  shall  apply,  the  creditor  may 
apply  it  to  which  he  pleases;  but  this  could  not  au- 
thorize Brown  to  so  apply  it  as  to  bind  Gear  by  an 
implied  new  promise,  without  the  actual  intention  of 
Gear  to  make  such  a  promise.  This  was  a  matter  in 
which  Gear  must  have  had  an  aflSrmative  intention, 
before  he  could  be  bound.  *^  *  *  *  *'If  he  had  no 
thought  or  intention  one  way  or  the  other,  even  then 
he  could  not  be  held  to  have  made  a  new  promise, 
for  to  do  that  he  must  have  had  an  affirmative  inten- 
tion.^^ The  payment  by  a  debtor  owing  an  account  of 
a  sum  not  more  than  sufficient  to  cover  recent  items  is 
not  sufficient  to  remove  the  bar  of  the  statute  from 
items  of  older  date  without  evidence  of  the  debtor's 
intention  to  apply  such  payments  to  that  purpose. 
Miller  v.  Chmamon,  168  111.  447.  The  rule  deducible 
from  the  reasoning  in  this  State  and  the  weight  of  the 
authorities  would  appear  to  be  that  the  creditor  may 
apply  it  to  any  valid  and  binding  indebtedness  but  that 
he  cannot  apply  it  to  revive  a  debt  already  outlawed 
except  by  the  direction  of  the  debtor. 

The  plaintiff  has  assigned  cross-errors  and  insists 
that  the  court  erred  in  not  rendering  judgment  in 
favor  of  plaintiff  on  all  the  notes.  He  contends  that 
other  payments  were  made  by  the  defendant  on  all 
the  notes  within  ten  years,  and  that  the  defendant 
within  ten  years  prior  to  the  beginning  of  the  suit 
made  a  promise  in  writing  to  pay  the  notes. 

The  credits  of  date  March  16,  1912,  were  indorsed 
by  B.  F.  Quisenberry,  a  banker  at  Atlanta,  at  the  re- 
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qnest  of  plaintiff.  The  evidence  shows  that  the  de- 
fendant, who  was  in  the  grain  and  coal  business  at 
Emden,  on  March  14,  1912,  paid  taxes  amounting  to 
$45.69  on  eighty  acres  of  land  in  Logan  county  be- 
longing to  the  plaintiflF,  and  on  March  15th  forwarded 
the  receipt  to  plaintiff  with  a  letter,  simply  stating 
**I  paid  your  taxes  and  send  yon  your  receipt.^'  The 
plaintiff  the  next  day  had  Quiesenberry  indorse 
$10.69  on  the  note  dated  September  1,  1887,  and  $5  on 
each  of  the  other  seven  notes.  There  is  no  evidence 
whatever  that  the  defendant  intended  the  payment  of 
taxes  to  be  applied  on  any  indebtedness  of  his  to  the 
plaintiff,  and  the  defendant  testified  that  his  brother's 
tenant  hauled  and  delivered  grain  to  him  off  his 
brother's  farm:  ''His  renter  hauled  it  in  and  told  me 
to  pay  his  taxes  and  keep  it  out  of  the  grain  hauled 
in.  I  kept  the  amount  paid  for  taxes  out  of  grain 
and  settled  with  plaintiff  for  balance."  There  is  no 
evidence  whatever  showing  that  the  defendant  intended 
this  payment  of  taxes  to  be  applied  on  any  indebted- 
ness of  his  to  the  plaintiff,  and  the  evidence  does 
show  that  it  was  not  so  intended. 

The  contention  of  plaintiff  that  the  defendant  had 
within  ten  years  promised  in  writing  to  pay  the  notes 
is  based  upon  the  following  letters  written  by  the  de- 
fendant. 

''Emden,  El.,  Sept.  9,  1910. 
Atlanta,  His. 

Thomas  Aston 

Well  Tom,  in  regard  to  the  notes  you  sent  over  to 
colect,  I  will  come  over  as  soon  as  I  can  and  we  will 
fix  it  up  some  way,  if  I  can't  come  through  the  week 
will  come  over  some  Sunday. 

From  Brother, 

J.  K.  Aston." 
"Emden,  111.,  Nov.  29,  1911. 
Thorn  Aston, 

Atlanta. 

^  Dear  Sir : — Thom  I  will  be  over  before  long  to  see 
Vol  clxxxviii   2 
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you  about  the  notes.  Have  them  at  your  house.  I  may 
come  Sunday;  if  the  notes  are  at  the  bank  you  get 
them  so  we  can  look  them  over. 

Tour  brother,  J.  R.  Aston.'' 

The  only  expression  in  the  letters  which  could  by 
any  possibility  be  construed  into  a  promise  to  pay  the 
notes  is  the  expression  in  the  first  letter — ' '  Well  Tom, 
in  regard  to  the  notes  you  sent  over  to  colect,  I  will 
come  over  as  soon  as  I  can  and  we  will  fix  it  up  some 
way.''  This  expression  either  by  itself  or  in  connec- 
tion with  the  other  parts  of  the  letter  does  not  show 
either  an  acknowledgment  of  the  debt  or  an  unqualified 
willingness  and  intention  to  pay  it.  It  amounts  to  a 
statement  that  their  matters  would  be  explained  when 
they  met,  and  as  was  said  in  Wachter  v.  Albee,  80  111. 
47,  and  in  Ennis  v.  Pullman  Palace  Car  Co.,  165  111. 
161,  the  language  used,  *'we  will  fix  it  up  some  way," 
cannot  be  held  to  be  a  promise  to  pay  the  debt. 

The  evidence  was  not  sufficient  to  authorize  any  re- 
covery in  favor  of  plaintiff.  The  judgment  is  re- 
versed with  a  finding  of  facts  that  the  note  wa«  barred 
by  the  statute  and  there  was  neither  proof  of  payment 
on  the  note  upon  which  judgment  was  entered  nor  a 
new  promise  in  writing  to  pay  the  note. 

The  clerk  will  enter  the  finding  of  facts  in  the  judg- 
ment of  this  court. 

Reversed  with  finding  of  facts. 


Lena  L.  Taylor,  Appellee,  y.  Emma  Wilcox,  Adminis- 
tratrix, Appellant. 

1.  Damages,  {  175* — evidence  admissible  to  shotp  pecuniary  condi- 
tion of  party.  In  an  action  by  a  wife  for  the  alienation  of  her  hus- 
band's affections,  where  the  plaintiff  sought  to  show  the  financial  con- 
dition of  defendant  for  the  purpose  of  increasing  punitive  damages, 
held  that  the  will  of  defendant's  deceased  husband  showing  defend- 

•S«e  nilnol*  Notes  Dlireat,  VoU  XI  to  XV,  and  Ciimal»UTe  Quarterly,  eame 
topic  and  lectloii  number. 
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ant  was  the  sole  beneficiary  and  Ihe  order  of  court  admitting  it  to 
probate  were  not  Improperly  admitted,  but  that  an  affidavit  and  dep- 
osition of  subscribing  witnesses  taken  to  prove  the  execution  of  the 
win  were  improperly  admitted  for  the  reason  they  did  not  tend  to 
prove  anything  material  to  the  Issues. 

2.  Damages,  §  175* — when  inheritance  tax  appraiser't  report  in- 
admiasihle  to  »how  financial  condition  of  party.  In  an  action  by  a 
wife  to  recover  damages  for  the  alienation  of  her  husband's  affec- 
tions, where  the  plaintlft  sought  to  Introduce  evidence  of  the  defend- 
ant's fina^nclal  condition  for  the  purpose  of  Increasing  punitive 
damages,  the  admission  in  evidence  of  a  report  of  an  inheritance 
tax  appraiser  in  the  estate  of  the  defendant's  husband  held  error, 
where  there  was  nothing  In  the  record  of  any  order  of  the  County 
Court  appointing  the  appraiser  nor  any  order  of  the  court  confirm- 
ing such  report,  and  the  report  did  not  show  that  notice  was  given 
by  the  appraiser  to  the  defendant. 

3.  Husband  and  wife,  §  278* — damagei  recoverable  in  suit  for 
alienation  of  husband^t  affections.  Although  the  usual  measure  of 
damages  for  a  wife  in  a  suit  for  alienating  her  husband's  affections 
is  the  value  of  her  support  and  loss  of  consortium  and  for  mental 
anguish  and  Injury  to  her  feelings,  she  Is  also  entitled  to  recover 
for  the  support  of  children  over  twelve  years  of  age  where  the 
wanton  acts  of  the  defendant  caused  the  hardship  to  be  Imposed 
upon  her  of  caring  for  such  children. 

4.  Husband  and  vhfe,  §  278* — when  instruction  in  suit  for  alien- 
ation  erroneous.  In  an  action  by  a  wife  for  the  alienation  of  her 
husband's  affections,  an  instruction  on  question  of  damages  held 
erroneous,  in  so  far  as  it  permitted  plaintiff  to  recover  for  Injury 
to  the  good  name  and  character  of  her  family,  and  for  the  family's 
dishonor. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B.  Scholfield,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1913.  Reversed  and  remanded.  Opinion  filed  May  5, 
1914. 

C.  M.  Crayton  and  Charles  Troup,  for  appellant. 

A.  A.  Johnson  and  R.  Aulan  Stephens,  for  appel- 
lee. 

Mr,  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

'Bee  nUnolfl  Notes  Dlgvat,  VoU  XI  to  XV,  and  CmnnlMtlTe  Qaart«riy, 
tople  and  oeettoD  namber. 
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Lona  L.  Taylor  brought  this  action  May  1,  1911,  in 
case  against  Minnie  Stark  to  recover  damages  for  the 
alienation  of  the  affections  of  Simon  L.  Taylor,  the 
husband  of  plaintiff.  A  jury  returned  a  verdict  for 
plaintiff  for  $2,541.71,  on  which  judgment  was  rend- 
ered. The  defendant  appealed.  After  the  appeal  was 
perfected  the  death  of  appellant  was  suggested,  and 
the  appeal  is  prosecuted  by  Emma  Wilcox,  adminis- 
tratrix of  the  deceased  appellant. 

V.  H.  Stark,  the  husband  of  Minnie  Stark,  died  tes- 
tate November  11,  1911.  The  case  was  tried  in  the 
Circuit  Court  in  December,  1912.  The  cause  of  action 
is  such  that  if  plaintiff  is  entitled  to  recover  damages 
then  the  jury  may,  because  of  the  wilful  and  wanton 
nature  of  the  cause  of  action,  give  exemplary  or  puni- 
tive damages.  The  plaintiff,  for  the  purpose  of  in- 
creasing the  damages,  undertook,  as  she  then  properly 
might,  to  prove  the  financial  condition  of  the  parties. 
The  plaintiff  offered  in  evidence,  and  the  court  ad- 
mitted, over  the  objection  of  the  defendant,  the  will  of 
V.  H.  Stark,  the  deceased  husband  of  defendant,  to- 
gether with  the  order  admitting  it  to  probate,  the 
affidavit  of  one  of  the  subscribing  witnesses  and  the 
deposition  of  the  other  taken  to  prove  the  execution  of 
the  will.  This  will  gives  all  the  estate  of  the  testator 
after  the  payment  of  his  debts  to  the  defendant.  It  is 
insisted  that  the  court  erred  in  the  admission  of  the 
will,  the  proof  of  its  execution  and  the  order  of  court 
admitting  it  to  probate.  There  was  no  error  in  the 
admission  of  the  will  and  its  probate  for  the  reason 
it  showed  that  the  defendant  was  the  owner  of  all 
the  estate  of  her  deceased  husband  subject  to  the  pay- 
ment of  his  debts,  but  there  was  no  reason  for  admit- 
ting the  affidavit  and  deposition  of  the  subscribing  wit- 
ness ;  they  did  not  tend  to  prove  anything  material  to 
the  issues  in  the  case. 

Plaintiff,  by  the  probate  clerk  of  Vermilion  county, 
identified,  '*as  a  part  of  the  records''  of  the  Probate 
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Court,  a  paper  purporting  to  be  a  report  made  to  the 
Probate  Court  of  Vermilion  county  by  W.  J.  Book- 
waiter,  as  inheritance  tax  appraiser  in  the  estate  of 
V.  H.  Stark.  There  is  not  in  the  record  any  order 
made  by  the  court  or  county  judge  appointing  Book- 
waiter  inheritance  tax  appraiser,  or  any  order  of  the 
county  judge  or  County  Court  approving  or  confirming 
the  report,  neither  does  the  report  show  that  notice 
was  given  by  such  appraiser  to  the  defendant;  it  only 
states  that  the  appraiser  *'gave  notice  by  mail  to  all 
the  persons  known  to  have  a  claim  and  interest  in  the 
property  of  said  estate;'*  that  is  simply  a  statement 
of  a  conclusion.  The  defendant  was  not  a  party  to 
the  making  of  the  report  and  she  was  not  concluded 
by  anything  in  it  until  she  was  given  notice  of  the 
assessment  by  the  county  judge  and  it  had  been  ap- 
proved by  the  court.  The  county  judge  is  required 
by  the  statute  to  assess  and  fix  the  value  of  the  estate 
from  the  report,  and  upon  his  making  such  assess- 
ment notice  is  required  to  be  given  to  all  parties  in- 
terested and  they  may  then  appeal  to  the  County  Court. 
Until  the  court  had  acted  on  the  report  it  was  in  the 
nature  of  a  pleading  against  her  by  a  third  party  and 
its  admission  was  error. 

Plaintiff  also  proved  over  the  objection  of  defend- 
ant that  she  and  her  husband  had  two  children,  one 
eleven  and  the  other  thirteen  years  of  age,  and  that 
since  her  separation  from  her  husband  he  had  not 
contributed  anything  to  their  support  and  that  she 
had  had  the  care  and  custody  of  the  children  imposed 
on  her.  While  the  statute  provides  a  remedy  against 
a  father  for  abandoning  his  children  under  twelve 
years  of  age,  it  does  not  contain  any  provision  re- 
garding children  over  that  a^e.  If  wanton  acts  of 
the  defendant  caused  extra  difficulty  and  hardship  to 
the  plaintiff,  no  good  reason  is  urged  why  she  should 
not  recover  for  such  hardships,  although  the  usual 
measure  of  damages  for  a  wife  in  such  cases  is  the 
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value  of  her  support  and  loss  of  consortium,  and  for 
mental  anguish  and  injury  to  her  feelings.  21  Cyc. 
1622. 

It  is  also  contended  that  the  court  erred  in  giving 
an  instruction  that  if  the  jury  found  for  plaintiff,  then 
in  assessing  her  damages  the  jury  had  ''the  right  to 
take  into  consideration  the  value  of  the  support  which 
plaintiff  has  lost,  if  any,  the  shame  and  mortification 
of  plaintiff,  if  any,  the  injury  to  the  good  name  and 
character  of  the  plaintiff  and  her  family,  if  any,  the 
mental  anguish  and  suffering  of  plaintiff,  if  any,  and 
the  loss  of  consortium  with  her  husband,  if  any,  be- 
cause of  the  dishonor  to  her  family/'  We  are  of  the 
opinion  that  she  was  entitled  to  recover  for  her  own 
injuries  but  was  not  entitled  to  recover  for  any  injury 
to  the  good  name  and  character  or  the  dishonor  of 
her  family.  Betser  v.  Betser,  186  111.  537;  Burnett  v. 
Luttrell,  52  111.  App.  19 ;  21  Cyc.  1622. 

The  giving  of  exemplary  damages  was  also  impressed 
on  the  jury  by  duplicate  instructions  on  that  question. 
Because  of  the  errors  pointed  out  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded* 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  y.  Charles  Carter,  Plaintiff  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  County  Court  of  Champaign  county;  the  Hon.  Will* 
lAM  G.  Spukoin,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Reversed  and  remanded.  Opinion  filed  May  5, 
1914. 

Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois 
charging   Charles    Carter   with    selling   intoxicating 
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liquor  in  the  town  of  Champaign  in  Champaign  county 
while  the  same  was  anti-saloon  territory.  The  infor- 
mation consisted  of  twenty  counts,  the  only  difference 
between  them  being  the  date  on  which  the  sales  are 
alleged  to  have  been  made.  There  was  a  trial  before 
a  jury  and  the  defendant  was  found  guilty  on  the  first 
twelve  counts.  Motions  for  a  new  trial  and  in  arrest 
of  judgment  were  overruled  and  judgment  imposing 
a  fine  and  imprisonment  was  entered  on  the  verdict 
To  reverse  the  judgment,  defendant  brings  error. 

Hbbbice  &  Herbick,  for  plaintiff  in  error. 

Loins  A.  BuscH,  for  defendant  iq  error ;  0.  B.  Dob- 
bins, of  counsel. 

Mb.  Pbesidino  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Intoxicating  liquors,  §  119* — when  date  of  sales  alleged  in 
information  immaterial.  The  date  of  sales  alleged  In  an  informa- 
tion charging  a  defendant  with  selling  intoxicating  liquors  in  anti- 
saloon  territory  is  in  no  way  material,  provided  the  averments  and 
the  proof  bring  the  offense  within  the  period  of  the  statute  of  limi- 
tations. 

2.  Indictment  and  injobmation,  §  45* — right  of  defendant  to  a 
MR  of  particulars.  Though  a  defendant  in  an  information  is  not 
entitled  to  a  bill  of  particulars  as  a  matter  of  right,  the  State's 
Attorney  should  be  required  to  furnish  one  where  it  is  made  to 
appear  that  defendant  cannot  properly  prepare  his  defense  without 
it  The  rule  is  that  the  granting  of  a  bill  of  particulars  is  within 
the  sound  discretion  of  the  court 

3.  Criminal  law,  §  473* — when  ruling  on  question  asked  of  juror 
on  preliminary  examination  not  reviewable.  Action  of  court  in  a 
criminal  case  in  sustaining  an  objection  to  a  question  asked  of  a 
Juror  on  preliminary  examination,  held  not  to  appear  erroneous 
where  the  record  shows  that  the  question  was  asked  among  others 
but  such  other  questions  were  not  in  the  record,  and  it  does  not 
show  but  that  the  question  had  been  answered  by  the  Juror  in 
answer  to  other  questions. 


*S«e  nilnois  Notes  Difcett,  Vols  XI  to  XV,  and  CiimolatlTe  Qaarterij,  muho 
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4.  JuBT,  S  80* — when  question  asked  of  jury  on  preliminary  ex- 
amination is  informal.  A  question  asked  of  a  juror  on  his  prelimin- 
ary examination  whether  he  would  presume  the  defendant  not 
guilty  up  to  the  time  the  jury  arrives  at  a  verdict,  held  informal, 
since  it  is  the  presumption  of  innocence  which  the  law  clothes  or 
accompanies  a  defendant  until  verdict 

5.  Intoxicating  liquobs,  §  151* — evidence  sufficient  to  prove 
sale  in  antisaloon  territory.  On  a  prosecution  for  selling  intoxi- 
cating liquors  in  a  town  which  was  antisaloon  territory,  evidence 
held  sufficient  to  show  that  the  town  was  antisaloon  territory  at 
the  time  alleged  in  the  information,  where  the  People  Introduced  in 
evidence  the  record  of  the  town  clerk  showing  the  results  of  an 
election  on  the  question  whether  the  town  should  become  anti- 
saloon territory  and  the  results  of  all  subsequent  elections  on  the 
question  whether  the  town  should  remain  antisaloon  territory,  and 
the  returns  in  the  poll  books  of  the  different  precincts  were  also 
offered  in  evidence  and  verified  the  accuracy  of  the  record  made  by 
the  clerk. 

6.  Evidence,  §  225* — when  testimony  should  he  excluded  as  hear- 
say. On  a  prosecution  for  selling  intoxicating  liquors  In  antisaloon 
territory,  testimony  of  witness  who  was  engaged  in  a  transfer  busi- 
ness that  his  driver  had  delivered  beer  at  defendant's  place  of  busi- 
ness, held  improperly  admitted  for  the  reason  it  was  hearsay,  where 
It  appeared  that  the  "witness  had  never  delivered  anything  to  de- 
fendant's place  of  business  nor  seen  anything  delivered  there.    . 

7.  Witnesses,  §  207* — when  extent  of  cross-examination  toithin 
discretion  of  court.  The  extent  of  the  cross-examination  of  a  wit- 
ness as  to  his  previous  place  of  residence  and  occupation,  held  to  be 
within  the  reasonable  discretion  of  the  court. 

8.  Witnesses,  §  206* — when  witness  cannot  he  cross-examined.  On 
a  prosecution  for  selling  intoxicating  liquor  in  antisaloon  territory, 
where  a  witness  testified  on  direct  examination  only  as  to  his 
place  of  residence  a  week  before  the  trial,  and  nothing  further  was 
asked  of  him,  and  the  witness  on  cross-examination  answered  that 
he  had  been  promised  money  for  testifying  in  the  case,  held  that 
an  objection  to  a  further  question  whether  he  had  been  offered  a 
certain  sum  or  more  for  testifying  in  case  defendant  was  convicted 
was  properly  sustained  for  the  reason  he  had  not  testified  to  any- 
thing in  the  case. 

9.  Criminal  law,  §  553* — when  remarks  of  counsel  fyre judicial. 
Where  a  defendant  charged  with  an  offense  did  not  testify  in  his 
own  behalf,  conduct  of  counsel  for  the  People  in  making  a  remark  to 
the  jury  in  his  argument  that  defendant  "has  a  right  to  prove  his 
innocence  if  he  wants  to,"  held  unprofessional  and  prejudicial,  as  be- 
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lug  an  indirect  reference  to  the  fact  that  defendant  had  the  right  to 
testify  in  his  own  defense. 

10.  IwTOXicATii^a  LIQU0B8,  $  158* — When  instruction  in  words  of 
statute  not  error.  The  giving  of  an  Instruction  In  the  words  of 
that  part  of  section  17  of  the  Local  Option  Act,  J.  A  A.  ^  4653,  which 
prescribes  the  effect  of  the  Insurance  of  an  internal  revenue  special 
tax  stamps,  held  not  error. 

11.  Intoxicatino  liquors,  $  158* — right  to  instruct  as  to  meaning 
of  prima  jade  evidence.  In  a  prosecution  for  the  sale  of  Intoxicating 
liquor  in  antlsaloon  territory,  the  giving  of  an  instruction  which 
simply  told  the  Jury  of  the  meaning  and  effect  of  the  phrase  "prima 
facie  evidence"  mentioned  in  section  17  of  the  Local  Option  Act, 
J.  A  A.  T  4653,  held  not  error. 

12.  iNSTKUcnoNS,  §  101* — when  erroneous  as  argumentative  and 
as  directing  attention  to  testimony  of  particular  witnesses.  In  a 
prosecution  for  the  sale  of  Intoxicating  liquor  in  antlsaloon  ter- 
ritory, instructions  referring  to  detectives  who  testified  in  the 
case  and  telling  the  jury  that  they  should  not  "be  prejudiced  to 
the  extent  of  disbelieving  such  witnesses  simply  on  account  of  such 
facts,"  held  erroneous  for  the  reason  they  are  argumentative  and 
direct  the  attention  of  the  jury  to  the  testimony  of  particular  witr 


13,  iNSTBUcnoNS,  S  101* — when  improper  as  referring  to  the 
credibility  of  particular  witnesses.  In  a  prosecution  for  the  sale  of 
intoxicating  liquor  in  antlsaloon  territory,  an  instruction  referring 
to  the  testimony  of  detectives  held  vicious  in  telling  the  jury  that 
the  evidence  of  private  detectives  should  be  received  with  care  and 
caution. 

14.  CuMiNAL  LAW,  9  287* — when  requested  instruction  as  to  jury 
"being  judges  of  the  law  and  evidence  improperly  refused.  The  re- 
fusal of  a  requested  instruction:  "The  jury  in  a  criminal  case  are, 
by  the  statute  of  Illinois,  made  judges  of  the  law  and  evidence;  and 
under  these  statutes  It  Is  the  duty  of  the  jury,  after  hearing  the 
arguments  of  counsel  and  the  instructions  of  the  court,  to  act  upon 
the  law  and  facts  according  to  their  best  judgment  of  such  law  and 
such  facts,"  held  error. 

•See  Ulinois  Notes  Divert,  YoU.  XI  to  XV,  and  CunolatlTe  Qnarterlj*  mbm 
tepio  and  aectim  nnmbw. 
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E.  L.  Scott  and  W.  F.  Oaumer,  Appellants^  t.  J.  Ogden 

O'Hair^  Appellee. 

(Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon.  William 
B.  ScHOLFiELD,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  May  5,  1914. 

Statement  of  the  Case. 

Action  in  assumpsit  by  E.  L.  Scott  and  W.  F.  Ganm- 
er  against  J.  Ogden  O'Hair  to  recover  conunissions 
for  services  claimed  to  have  been  performed  by  plain- 
tiffs for  defendant  as  real  estate  agents.  The  declara- 
tion consisted  of  the  common  counts,  with  which  plain- 
tiffs filed  a  bill  of  particulars:  ''To  commissions  in 
assisting  in  the  exchange  of  lands  of  defendant  in 
Edgar  county,  Illinois,  for  the  lands  in  the  State  of 
Arkansas,  and  cash  $2,500/'  The  jury  returned  a 
verdict  in  favor  of  plaintiffs  for  $50,  and  judgment 
was  entered  on  the  verdict.  Plaintiffs  not  being  satis- 
fied with  the  amount  of  the  verdict,  appeal. 

W.  H.  Clinton  and  F.  E.  Shopp,  for  appellants. 

H.  S.  Tanneb  and  Stewabt  W,  Kincad),  for  appel- 
lee. 

Mr.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court 

Abstract  of  the  Decision. 

1.  Bborebs,  §  92* — when  amount  of  verdict  not  against  ioeight 
of  the  evidence.  In  an  action  to  recover  commissions  for  negotiating 
an  exchange  of  land  for  defendant,  the  amount  of  a  verdict  in  favor 
of  plaintiffs  held  not  so  inadequate  as  to  be  against  the  weight  of 
the  evidence,  where  there  was  evidence  tending  to  show  that  plain- 
tiffs were  acting  in  the  interest  of  other  parties  and  not  for  the 
^—^■^  
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defendant,  bo  that  they  would  not  be  entitled  to  commissions,  and 
the  Jury  might  have  awarded  the  amount  of  the  verdict  on  evidence 
of  a  promise  made  by  defendant  to  pay  plaintiCFs  something  for  the 
expenses  incurred. 

2.  Bbokebs,  §  95* — when  instruction  supported  by  the  evidence. 
In  an  action  to  recover  commissions  for  procuring  an  exchange  of 
defendant's  Illinois  land  for  Arkansas  land,  instructions  given  for 
defendant  to  the  effect  that  if  the  Jury  believed  plaintiffs  were  acting 
as  the  agents  of  Arkansas  parties  in  procuring  the  exchange  with- 
out disclosing  that  fact  to  defendant,  the  plaintiffs  were  not  entitled 
to  recover,  held  not  erroneous  for  the  reason  there  was  no  evidence 
in  the  record  on  which  to  base  them,  where  the  preponderance  of 
the  evidence  tended  to  show  that  plaintiffs  were  endeavoring  to  sell 
Arkansas  land  to  defendant  and  the  trade  of  defendant's  land  was 
only  an  incident  to  the  sale  of  the  Arkansas  land. 

3.  New  trial,  §  58* — when  inadequacy  of  damages  not  ground 
for.  A  new  trial  for  inadequacy  of  damages  will  not  be  allowed  on 
the  motion  of  the  prevailing  party  when,  in  the  Judgment  of  the 
court,  the  verdict  should  have  been  against  him. 

ScHOLFiELD,  J.,  took  no  part  in  the  decision  of  this  case. 


JTohn  Priee^  Appellee^  y*  The  Clover  Leaf  Goal  Mining 

Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the  Hon. 
James  C.  McBbide,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Reversed  and  remanded.  Opinion  filed  May  5, 
1914.    Rehearing  denied  June  25,  1914. 

Statement  of  the  Case. 

Action  by  John  Price  against  The  Clover  Leaf  Coal 
Mining  Company  to  recover  for  personal  injuries  sus- 
tained by  plaintiff  while  working  as  a  coal  miner  in 
defendant's  mine.  From  a  judgment  in  favor  of 
plaintiff  for  one  thousand  five  hundred  dollars,  de- 
fendant appeals. 

The  declaration  contains  three  counts.     The  first 

•Sm  minolfl  Note*  Divest,  Vols  XI  to  XV,  and  CumuUtlTe  Qaartorly,  same 
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count  avers  the  enactment  of  the  Compensation  Act 
approved  June  10,  1911,  J.  &  A.  ^Tf  5449  et  seq.,  that 
the  defendant  had  elected  not  to  provide  and  pay 
compensation  according  to  the  provisions  of  said  act, 
and  that  defendant  thereby  was  deprived  of  the  com- 
mon-law defense  of  assumed  risk,  fellow-servant  and 
contributory  negligence,  except  that  contributory 
negligence  of  an  employee  shall  be  considered  in  re- 
duction of  damages;  that  the  plaintiff  had  elected  to 
accept  the  provisions  of  said  act  which  entitled  him 
to  recover  for  the  injuries  sustained;  that  while  the 
plaintiff  was  engaged  as  a  miner  in  a  certain  cross-cut 
between  certain  rooms,  a  large  piece  of  slate,  which 
had  been  hanging  in  the  roof  for,  towit,  a  week,  the 
condition  of  which  was  or  by  the  exercise  of  ordinary 
care  would  have  been  known  to  defendant,  without 
warning,  fell  upon  and  injured  plaintiff,  etc. 

The  second  count  contains  the  further  averment 
that  it  was  the  duty  of  defendant  to  use  reasonable 
care  to  furnish  the  plaintiff  a  safe  place  to  work,  but 
that  disregarding  its  duty  it  negligently  caused  plain- 
tiff to  work  in  said  cross-cut,  which  was  not  a  reason- 
ably safe  place,  as  there  was  a  large,  loose  and  danger- 
ous rock  hanging  over  where  plaintiff  passed  and  was 
employed,  the  condition  of  which,  by  the  exercise  of 
due  care,  was  or  could  have  been  known  to  defendant. 

The  third  count  avers  that  defendant  was  operating 
a  coal  mine  and  in  said  coal  mine  was  a  certain  cross- 
cut where  plaintiff  was  required  to  pass  and  work. 
It  pleads  the  provisions  of  section  21,  of  the  Miners' 
Act  of  1911,  J.  &  A.  ^  7495,  concerning  mine  examiners 
and  avers  that  in  said  cross-cut  where  plaintiff  was 
required  to  work  was  a  dangerous  roof  and  that  the 
mine  examiner  wilfully  failed  to  place  a  conspicuous 
mark  thereat,  and  failed  to  take  up  plaintiff's  en- 
trance check,  and  permitted  plaintiff  to  enter  the  mine 
and  to  work  during  regular  working  hours  under  said 
dangerous  roof,  and  while  plaintiff  was  so  employed 
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said  dangerous  rock  fell  on  him,  etc.  A  demnrrer 
which  is  general  and  special  was  overnded,  after 
which  defendant  filed  a  plea  of  not  guilty. 

The  defendant  moved  for  a  rule  on  plaintiff  to  elect 
on  which  count  he  would  rely  for  a  recovery  and  this 
motion  was  overruled.  At  the  close  of  the  evidence 
plaintiff  requested  the  court  to  give  instructions  di- 
recting the  jury  to  find  the  defendant  not  guilty  on  each 
count.    These  were  refused. 

The  demurrer  for  special  causes  states  with  other 
reasons  that  the  Compensation  Act  is  unconstitutional 
and  invalid,  and  that  it  is  not  averred  that  the  plain- 
tiff gave  notice  that  he  had  elected  to  accept  the  pro- 
visions of  the  Compensation  Act. 

The  defendant  has  assigned  for  error  and  contends 
that  the  court  erred  (1)  in  overruling  the  demurrer; 
(2)  in  refusing  to  require  plaintiff  to  elect  on  which 
counts  he  would  ask  a  recovery;  (3)  in  refusing  to 
direct  a  verdict  of  not  guilty;  (4)  that  the  judgment 
is  contrary  to  the  evidence  and  excessive;  and  (5)  in 
the  giving  of  certain  instructions. 

MiujBB  &  MoDavto,  for  appellant ;  D.  R.  Kjndbb,  of 
counsel. 

Hnji  &  BxjBiiiNGTON,  for  appellee. 

Mb.  Pbesidiko  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

L  Apfial  A.VD  EBBOB,  S  1682* — when  pleading  over  waives  error 
in  ruling  on  demurrer.  Where  a  party  to  an  action  desires  to  have 
an  order  of  court  overruling  a  demurrer  reviewed  In  a  higher  court 
he  muBt  abide  by  the  demurrer;  by  pleading  over  the  demurrer  is 
waived. 

2.  Appeal  aot)  sbbob,  I  1718* — when  appeal  to  Appellate  Court 
waivcM  constitutional  questions,    A  party  taking  an  appeal  to  the 
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Appellate  Court  upon  assignments  of  error,  which  include  a  ruling 
on  a  constitutional  question,  waives  the  constitutional  question. 

3.  Appeal  and  erbob,  §  800* — when  ruling  on  motion  to  require 
election  of  count  in  declaration  not  saved  for  review.  A  rulipg  of 
the  court  on  a  motion  to  require  plaintifT  to  elect  on  which  count 
of  the  declaration  he  would  ask  recovery  is  not  saved  for  review 
where  neither  the  motion,  the  ruling  of  the  court  nor  any  exception 
thereto  are  preserved  In  the  bill  of  exceptions. 

4.  Appeal  and  ebbob,  |  665* — necessity  of  exceptions  to  save  rul- 
ing on  motions  made  prelimAnary  to  trial.  Section  81  of  the  Practice 
Act,  J.  A  A.  1[  8618,  providing  that  a  formal  exception  is  not  neces- 
sary to  save  for  review  rulings  on  questions  during  the  progress 
of  the  trial,  has  no  application  to  motions  made  preliminary  to  the 
trial,  such  as  motions  for  a  continuance  or  motions  to  require  plain- 
tifC  to  elect  on  which  count  in  the  declaration  he  will  ask  recovery. 

5.  Appeal  and  ebbob,  §  800* — when  rulings  on  motion  must  he 
preserved  by  Wl  of  exceptions.  Rulings  on  motions  preliminary 
to  a  trial,  which  are  not  a  part  of  a  common-law  record,  must  be 
preserved  by  a  bill  of  exceptions. 

6.  Pleadings,  §  58*-— icTien  plaintiff  not  required  to  elect  between 
counts.  Denial  of  a  motion  to  require  plaintifC  to  elect  on  which 
count  in  the  declaration  he  will  ask  recovery,  held  not  error  where 
all  the  counts  are  based  on  the  same  state  of  facts. 

7.  Action,  |  41* — when  not  a  misjoiner  of  causes  of  action. 
There  is  no  misjoinder  of  causes  of  action  in  several  counts  of  the 
declaration  where  all  the  counts  are  based  on  the  same  state  of  facts. 

8.  Action,  §  44* — when  plaintiff  not  required  to  bring  separate 
actions.  Where  a  defendant  is  liable  to  plaintift  for  personal  in- 
juries in  an  action  at  law  either  under  section  21  of  the  Miners' 
Act,  J.  A  A.  1[  7495,  or  in  an  action  at  law  as  modified  by  other 
provisions  of  the  statute,  the  plaintift  should  not  be  required  to 
bring  separate  actions  based  on  the  same  facts. 

9.  WoBKMEN's  Compensation  Act,  |  6* — when  count  in  declara^ 
tion  based  on  Worhmen^s  Compensation  Act  defective,  A  count  in  a 
declaration  to  recover  for  personal  injuries  which  pleads  the  Com- 
pensation Act  of  1911,  J.  ft  A.  ^^  5449  et  seq.,  and  avers  simply  that 
plaintift  was  injured  in  the  course  of  his  employment  without  aver- 
ring the  failure  to  perform  any  duty  which  defendant  owed  to  plain- 
tiff, or  any  negligence  or  carelessness  on  the  part  of  the  defendant, 
held  not  to  be  a  good  count  where  the  defendant  had  elected  not  to 
come  under  the  act 

10.  Wobkmen's  Compensation  Act,  §  2* — Workm^en^s  Compensa- 
tion Act  construed.    Sections  3  and  10  of  the  Workmen's  Compensa- 
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tion  Act  of  1911,  J.  A  A.  ITT  5461,  6459,  apply  only  to  caaea  where  both 
parties  have  accepted  the  provlslona  of  the  act 

11.  Workmen's  Compensation  Act,  §  2* — right  of  employee  to  re- 
cover  under  Workmen't  Compensation  Act  where  employer  refused  to 
accept  provisions  of  act.  Where  an  employer  has  refused  to  accept 
the  provisions  of  the  Workmen's  Compensation  Act  of  1911,  he 
thereby  waives  his  defenses  of  assumed  risk,  fellow-servant  and 
contributory  negligence,  and  an  employee  who  has  not  refused  to  ac- 
cept Its  provisions  may  maintain  an  action  against  his  employer  for 
injuries  received  by  him  freed  from  said  defense.  If  It  Is  averred 
that  the  injuries  were  caused  by  the  negligence  of  the  employer  and 
the  evidence  sustains  the  declaration  subject  only  to  the  provision 
that  contributory  negligence  shall  be  considered  in  reducing  the 
amount  of  damages. 

12.  Mines  and  minerals,  1 182* — when  question  relating  to  ewam^ 
ination  of  mine  is  for  jury.  In  an  action  to  recover  for  Injuries  sus- 
tained by  a  miner  from  the  fall  of  a  stone  from  the  roof  of  the  mine, 
where  It  was  alleged  that  the  mine  examiner  failed  to  mark  the 
dangerous  condition  of  the  roof,  held  under  the  evidence  It  was  a 
question  for  the  Jury  whether  the  examination  was  of  the  kind  con- 
templated by  statute  and  whether  the  roof  at  that  time  was  safe 
or  was  in  fact  dangerous. 

13.  Mines  anv  minerals,  f  187* — when  instruction  1>ased  on 
counts  in  declaration  erroneous.  In  an  action  to  recover  for  per* 
sonal  injuries  received  by  plaintiff  In  defendant's  mine,  an  Instruc* 
tion  telling  the  jury  that  If  they  find  that  the  evidence  bearing 
on  plaintiff's  case,  as  alleged  In  his  declaration  or  in  either  count 
thereof,  preponderates  In  his  favor  although  but  slightly  it  will  be 
sufllcient  to  warrant  a  finding  for  plaintiff,  held  erroneous  where 
one  of  the  counts  was  defective  in  falling  to  aver  any  negligence. 

14.  Workmen's  Compensation  Act,  §  2* — when  instruction  stating 
language  of  Compensation  Act  misleading.  An  instruction  stating  the 
provisions  of  section  1  of  the  Workmen's  Compensation  Act,  J.  ft  A. 
1[  5449,  held  misleading  In  so  far  as  it  states  that  part  of  the  section 
preceding  the  portion  which  states  the  penalties  Imposed  for  refusal 
of  employer  to  accept  the  provisions  of  the  act. 

16.    Mines  and  minerals,  §  189* — when  instruction  in  language  of 
Miners'  Act  not  misleading.    The  giving  of  an  instruction  In  the 
language  of  paragraph  "b"  of  section  21  of  the  Miners'  Act,  J.  A  A. 
Y  7495,  held  not  misleading  though  parts  of  it  had  no  application 
to  the  case. 
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William  D.  Barnes^  Appellee,  y.  A.  G.  Barnett  et  al.. 

Appellants. 

1.  Exchange  op  pbopkbtt,  §  8* — tohen  fraud  in  inducing  exchange 
of  land.  In  an  action  for  fraud  and  deceit  practiced  on  plaintiff  to 
Induce  him  to  make  an  exchange  of  his  land,  the  undisputed  evi- 
dence held  to  conclusively  prove  a  conspiracy  on  the  part  of  de- 
fendants to  defraud  the  plaintiff. 

2.  Fraud,  §  20* — when  8tatement8  concerning  land  not  expres- 
sion of  opinion.  Statements  made  concerning  the  value  of  land, 
the  price  of  adjoining  land,  that  the  land  had  no  hard  pan  under  it, 
that  could  easily  be  tiled  and  that  there  had  been  a  large  loan 
made  on  it,  held  to  be  statements  of  material  facts  and  not  expres- 
sions of  opinion. 

3.  Vendor  and  purchaser,  $  39* — when  purchaser  entitled  to  re- 
cover for  fraud  and  deceit.  Where  artifice  and  fraud  are  used  to 
prevent  a  purchaser  from  inquiring  about  or  making  an  examina- 
tion of  the  land,  the  fact  that  the  vendor  has  examined  the  land  does 
not  destroy  his  right  to  recover  for  fraud  and  deceit    " 

4.  Release,  §  21* — when  contract  does  not  constitute.  Where  a 
plaintiff,  who  had  been  fraudulently  induced  by  the  defendants  to 
exchange  his  land  for  other  lands,  entered  into  an  agreement  with 
the  heirs  of  defendants*  grantee  of  plaintiff's  land  whereby  the  plain- 
tiff agreed  to  surrender  his  possession  of  the  land  in  consideration 
of  $2,000,  with  a  certain  reservation  of  the  right  to  litigate  the 
rights  of  plaintiff  and  defendants  in  the  lands,  held  that  the  agree- 
ment did  not  constitute  a  release  of  defendants  in  a  suit  against 
defendants  for  fraud  and  deceit  in  inducing  plaintiff  to  make  the 
exchange. 

5.  Exchange  of  property,  §  8* — admissihility  of  evidence.  In  an 
action  for  fraud  and  deceit  in  inducing  plaintiff  to  exchange  his 
land  for  Missouri  land,  evidence  offered  by  defendants  to  prove  the 
value  of  plaintiff's  land  held  inadmissible  for  the  reason  it  was  im- 
material and  not  relevant  to  the  issues  in  the  case  where  the  only 
question  was  whether  there  was  fraud  and  deceit  in  the  conveyance 
of  the  Missouri  land. 

6.  Release,  §  29* — sufficiency  of  instruction  on  effect  of  contract. 
In  an  action  for  fraud  and  deceit  in  inducing  plaintiff  to  make  an 
exchange  of  lands,  an  instruction  given  for  plaintiff  which  told  the 
Jury  that  a  certain  contract  between  plaintiff  and  the  heirs  of  de- 
fendant's grantee  of  plaintiff's  land  "is  not  a  release  of  a  joint  tort 
feasor"  and  that  it  should  be  considered  by  them  only  as  evidence 
on  the  question  whether  defendants  are  guilty  of  fraud  and  misrep- 

•Hee  Illlnolfl  Notes  Digest,  Vols  XI  to  XT,  and  CnmnlattTe  Quartoriy.  mom 
topic  and  Mctlon  number. 


Third  District— May,  1914.  33 

—— .  .       _■__        ■ , _-^ , 

Barnes  v.  Barnett,  188  111.  App.  32. 

resentation,  held  not  subject  to  the  criticism  that  it  is  peremptory 
in  its  nature  and  withdraws  from  the  jury  a  part  of  the  facts  in 
the  case,  but  held  erroneous  in  telling  the  Jury  that  they  should 
consider  the  contract  as  evidence  on  the  question  of  fraud. 

7.  Appeal  and  ebbob,  §  1779* — when  errors  in  instruction  not 
ground  for  reversal.  The  Appellate  Court  will  not  reverse  for  errors 
in  instruction  not  raised  by  appellants. 

8.  BxcHANQE  OF  PBOPEBTT,  $  8* — meosure  of  damages  in  miction  for 
false  representations^  In  an  action  for  fraud  and  deceit  practiced 
on  plaintiff  to  induce  him  to  exchange  his  land  for  Missouri  land, 
an  instruction  telling  the  Jury  that  if  plalntifT  was  entitled  to  re- 
cover he  would  be  entitled  to  the  difTerence  between  the  value  of 
the  Missouri  land  as  it  was  at  the  time  of  the  sale  and  what  it 
would  have  been  worth  if  the  representations  of  defendant  had  been 
true,  with  interest  at  five  pir  cent.,  held  to  state  the  correct  measure 
of  damages. 

9.  Appeal  and  ebbob,  %  1011* — when  improper  remarks  of  counsel 
not  saved  for  review.  Improper  statements  of  counsel  in  his  argu- 
ment to  the  Jury,  not  saved  for  review  where  the  trial  Judge  has  not 
certified  to  any  statements  of  counsel  and  there  is  no  exception  to 
9,ny  of  his  statements. 

10.  Appeal  and  ebbob,  §  1011* — method  of  saving  improper  re- 
marks of  counsel  for  review.  The  question  of  whether  or  not  im- 
proper or  prejudicial  argument  was  made  to  the  Jury  cannot  be 
saved  by  ex  parte  affidavits;  the  statements  must  be  certified  to  by 
the  trial  Judge  in  the  bill  of  exceptions. 

11.  New  tbial,  fi  67* — when  newly-discovered  evidence  insufficient 
to  constitute  ground  for.  Newly-discovered  evidence  is  insufficient 
as  ground  for  a  new  trial  where  it  is  only  cumulative  and  in  the 
nature  of  impeaching  evidence  and  would  have  not  changed  the  ver- 
dict 

Philbbick,  J.,  took  no  part  in  the  decision  of  this  case. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the  Hon. 
William  G.  Cochban,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Affirmed.  Opinion  filed  May  5,  1914.  Rehear- 
ing denied  June  25,  1914.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

L.  B.  Saffeb  and  John  J.  Bba,  for  appellants* 

BOBEBT  P.  BUEKHALTEB  and  DOBBINS  &  DoBBIKS^  f  Or 

appellee. 
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Mr.    Presiding   Justice    Thompson    delivered    the  . 
opinion  of  the  court. 

This  is  an  action  on  the  case,  brought  by  William 
D.  Barnes  against  A.  C.  Bamett,  George  P.  Bliss,  A. 
B.  Scott  and  James  E.  Sunderland  to  recover  damages 
for  fraud  and  deceit  averred  to  have  been  practiced 
on  the  plaintiflF  by  the  defendants  in  the  exchange  of 
real  estate. 

The  case  was  tried  upon  the  second  amended  count 
of  the  declaration  which  avers  that  in  May,  1909,  the 
plaintiff  was  the  owner  of  certain  described  real  estate, 
consisting  of  494  acres  in  Champaign  county,  Illinois, 
and  320  acres  in  Walsh  county,  North  Dakota;  that  it 
was  agreed  between  plaintiff  and  defendants  that  all 
said  real  estate  was  of  the  fair  cash  value  of  over 
$60,000  above  all  incumbrances  and  liens  thereon  and 
that  the  defendants  conspired  together  to  cheat  and 
defraud  plaintiff  out  of  his  said  real  estate  and  to 
exchange  therefor  certain  described  real  estate  in  the 
county  of  St.  Charles,  Missouri,  which  they  knew  to 
be  worth  not  more  than  $24,500,  by  fraudulently  induc- 
ing the  plaintiff  to  accept  said  real  estate  and  pay 
therefor  the  sum  of  $70,350,  subject  to  an  incumbrance 
thereon  of  $24,500,  in  exchange  for  his  equity  in  said 
lands  in  Illinois  and  North  Dakota.  The  count  pleads 
certain  acts  of  the  defendants  in  furtherance  of  the 
alleged  conspiracy,  and  further  avers  that  defendants 
induced  the  plaintiff  to  visit  the  Missouri  land  for 
the  pretended  purpose  of  appraising  wheat  growing 
thereon  and  that  they  afterwards  kept  plaintiff  under 
their  control  and  represented  to  him  that  the  Missouri 
land  was  of  the  value  of  $70,000  and  that  an  insurance 
company  had  loaned  $16,000  thereon,  when  the  said 
land  was  worth  not  to  exceed  $22,000  and  the  mortgage 
on  it  was  $6,500 ;  that  the  land  could  not  be  purchased 
for  less  than  $200  per  acre  when  in  fact  it  could 
be  bought  for  $60  per  acre,  and  that  plaintiff 
was  not  familiar  with  the  value  of  farm  lands  in  Mis- 
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sonri,  which  was  known  to  defendants ;  that  defendants 
knew  the  representations  made  by  them  were  false  and 
that  plaintiff  relying  on  such  representations  conveyed 
his  land  to  A.  C.  Barnett  at  an  agreed  price  of  $123,- 
000  and  was  fraudulently  induced  to  purchase  said  Mis- 
souri land  and  pay  therefor  the  sum  of  $70,350,  and 
to  assume  an  incumbrance  of  $16,000  and  to  execute  a 
mortgage  thereon  to  said  Barnett  for  the  sum  of  $8,500, 
which  said  incumbrances  were  more  than  the  value 
of  said  Missouri  land,  to  the  damage  of  appellee  of 
$60,000. 

The  defendants  filed  three  pleas;  (1)  The  general 
issue,  (2)  a  plea  of  former  adjudication  and  (3)  a  plea 
of  release  which  avers  that  plaintiff  had  accepted 
$2,000  from  the  heirs  of  S.  T.  Busey,  deceased,  in 
full  of  all  damages  arising  out  of  said  transaction. 
Issue  was  joined  on  the  general  issue  and  replications 
filed  denying  the  special  pleas,  and  on  these  issues 
were  joined. 

On  a  trial  before  a  jury  a  verdict  in  favor  of  plain- 
tiff for  $58,168,54  was  returned  against  all  the  de- 
fendants on  which  judgment  was  entered,  and  Bliss, 
Scott  and  Sunderland  prosecute  this  appeal. 

It  is  contended  that  the  judgment  cannot-  be  sus- 
tained on  the  evidence  and  that  the  judgment  is  ex- 
cessive. The  record  disclosed  that  appellee,  in  1909, 
was  a  bachelor  farmer  of  the  age  of  sixty-six  years 
living  on  a  farm  consisting  of  280  acres  near  Gifford, 
Illinois,  in  Champaign  county,  on  which  were  various 
mortgages,  the  principal  of  which  amounted  to  $37,- 
400.  About  a  year  prior  to  that  time  he  had  bought 
another  farm  of  214  acres  near  Bondville,  in  the  same 
county,  known  as  the  John  F.  Busey  farm.  At  the  time 
he  purchased  the  Busey  farm  he  gave  a  mortgage  to 
Busey  for  $30,000  covering  both  his  Illinois  farms. 
There  was  also  a  mortgage  of  $5,000'  on  his  Dakota 
land.  He  was  also  indebted  on  some  judgment  notes, 
which  he  had  given  in  the  purchase  of  some  oil  stocks. 
AppeUants  Scott  and  Sunderland  are  partners  and  real 
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estate  agents  having  oflSces  in  the  city  of  Champaign. 
It  was  through  their  agency  that  appellee  bought  the 
Busey  farm.  Appellee  had,  early  in  1909,  placed  the 
Busey  farm  and  his  Dakota  land  in  the  hands  of  Scott 
and  Sunderland  for  sale  fixing  the  price  on  the  Busey 
farm  at  $225  an  acre,  telling  them  he  wanted  to  sell 
it  as  interest  was  eating  him  up.  Appellant  Bliss  is 
in  the  real  estate  brokerage  and  abstract  business  in 
the  city  of  Urbana  and  advertised  that  he  dealt  in 
southern  timber  land.  Sunderland  and  appellee  had 
been  raised  in  the  same  neighborhood  and  had  been 
acquainted  with  each  other  for  many  years.  Scott, 
Sunderland  and  Bliss  appear  to  have  been  well  ac- 
quainted with  appellee's  financial  affairs. 

Defendant  Bamett,  who  does  not  appeal,  is  an  at- 
torney residing  at  McLeansboro,  Illinois,  and  his  busi- 
ness appears  to  be  dealing  in  real  estate.  In  February, 
1909,  Bliss  wrote  to  appellee  telling  him  that  he  had 
better  get  out  of  debt  and  trade  his  farm  for  a  farm 
in  the  south.  Later  he  again  wrote  appellee  informing 
him  that  judgments  had  been  entered  against  him 
on  some  notes,  and  that  he  had  better  look  out  for 
executions  against  his  corn  and  other  personal  prop- 
erty. Appellee  did  not  answer  these  letters.  In  Feb- 
ruary, 1909,  Bliss  began  correspondence  with  an  ab- 
stracting firm  composed  of  Ben  L.  Emmons  and  Ben 
L.  Emmons,  Jr.,  at  St.  Charles,  about  twenty  miles 
from  St.  Louis,  Missouri,  stating  that  he  wanted  some 
options  on  some  Missouri  lands  and  inclosing  some 
blank  forms  of  options,  which  he  stated  in  his  letter 
would  ''draw  blood  in  a  suit  in  chancery  for  specific 
performance."  The  letter  further  states:  **I  have 
exchange  contracts  which  I  enclose  and  agreement  for 
deed  that  also  makes  the  attorney  for  defendant 
scratch  his  head  some." 

The  record  does  not  disclose  how  Bamett  first  be- 
came connected  with  the  transaction  involved  in  this 
case,  further  than  that  he  testified  that  he  had  had 
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some  conversation  with  Scott  and  Snnderland  abont 
trading  some  property  he  was  about  to  acquire  with 
some  of  their  customers,  and  that  the  first  time  he  saw 
appellant  about  this  trade  was  May  13,  1909.  How- 
ever, on  April  20,  1909,  he  had  written  to  appellee 
from  Urbana  on  the  stationery  of  Bliss  that  he  was 
in  Urbana,  and  wanted  appellee  not  to  fail  to  come 
and  see  him.  Appellee  did  not  answer  this  letter. 
Bamett  next  appears  in  Si  Charles,  Mo.,  at  Emmons' 
office,  where  he  represented  himself  as  an  attorney 
representing  Col.  Busey  and  Bliss,  and  proved  that 
he  represented  Bliss  by  showing  tiie  correspondence 
between  Emmons  and  BUss  with  reference  to  the  option. 
At  Emmons'  office  he  desired  to  be  shown  some  farms 
on  which  options  could  be  secured.  Before  this  time, 
but  when  the  evidence  does  not  disclose  except  that 
it  was  before  any  talk  was  had  with  appellee  about 
the  trade  that  was  subsequently  made,  there  had  been 
an  arrangement  made  between  Bliss,  Scott,  Sunder- 
land and  Bamett  that  they  were  each  to  have  twenty- 
five  per  cent,  of  the  profits  made  in  any  deal  with 
appellee.  All  the  appellants  and  Bamett  testified  to 
such  an  agreement. 

After  looking  at  various  farms  Bamett  was  shown 
the  Perly  Reynolds  farm  of  339  acres  lying  near  the 
Mississippi  river.  Reynolds  had  only  owned  this  farm 
two  months.  Bamett  asked  Reynolds  the  price  of  the 
farm  and  Reynolds  told  him  $65  an  acre.  Bamett 
secured  an  option  on  this  farm  to  Emmons  bearing 
date  May  8, 1909,  giving  him  the  right  to  take  the  farm 
at  $22,000,  which  only  bound  Emmons  for  the  payment 
of  $1  for  the  option.  By  the  terms  of  the  option  Em- 
mons had  the  right  to  assume  a  mortgage  for  $6,500 
on  the  farm  and  ^ve  a  second  mortgage  for  $4,000  as 
part  of  the  purchase  money  and  the  deed  was  to  be 
made  to  Emmons  or  his  assigns  or  to  any  person  he 
might  elect.  This  option  has  written  on  it  an  assign- 
ment dated  May  12th  from  Emmons  to  Bliss  and  on 
the  same  date  an  assignment  from  Bliss  to  Barnett« 
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After  this  option  had  been  secured  Bamett  informed 
Emmons  that  Scott  and  Sunderland  would  be  down 
with  a  buyer  the  next  day,  and  asked  him  to  arrange 
for  a  conveyance,  preferably  an  automobile,  to  take 
them  to  see  the  farm  and  told  Eeynolds  **to  go  duck 
hunting  the  next  day^^  as  *'they  were  going  to  show 
the  farm  to  a  prospective  buyer,  and  they  thought  it 
best  that  he  be  away,  as  they  did  not  want  the  buyer 
to  talk  with  the  owner.  ^'  Barnett  then  left  for  St. 
Louis.  Emmons  testified  that  Barnett  asked  h\m  to 
telephone  to  a  certain  hotel  in  St.  Louis  as  soon  as 
Scott  and  Sunderland  started  to  return  to  St  Louis 
with  the  prospective  buyer,  this  however  is  denied 
by  Bamett. 

Appellee  was  induced  by  Sunderland  to  go  to  St. 
Charles  on  May  13th  and  look  at  the  Eeynolds  land, 
but  there  is  a  conflict  in  the  evidence  as  to  the  purpose 
for  which  he  went  there.  Appellee  testified  that  Sun- 
derland came  to  his  farm  near  Gifford  when  he  was 
burning  brush  on  the  side  of  the  road  and  said  to 
him,  ** Hello  Billy,  I  got  a  buyer  for  your  land.''  Ap- 
pellee said,  *' That's  nice,  when  are  going  to  show  it," 
and  Sunderland  replied,  **Well,  I  want  you  to  go  to 
Missouri  and  estimate  a  piece  of  wheat  for  me."  And 
arrangements  were  made  to  go  to  St.  Charles.  Sunder- 
land testified  that  appellee  had  told  him  he  wanted  to 
sell  or  trade  all  his  land  in  Illinois  and  Dakota,  and 
that  about  May  10th,  at  appellee's  farm  near  Gifford 
where  he  was  burning  brush,  he,  Sunderland,  said  to 
appellee  that  he  knew  a  party  that  had  340  acres  in 
Missouri  that  he  held  at  $210  an  acre  who  would  en- 
tertain a  trade  for  appellee's  land,  and  appellee  said 
he  was  very  busy  but  would  go  down  the  next  day  and 
look  at  it.  Appellee  and  Sunderland  went  to  St.  Louis 
on  May  12th,  stayed  at  the  Majestic  hotel  all  night  and 
the  next  morning  went  to  St.  Charles,  where  it  was 
raining  hard  and  they  went  to  a  hotel.  Sunderland 
then  went  to  get  a  rig  to  drive  out  to  look  at  the  farm, 
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as  he  says,  and  at  the  wheat,  as  appellee  says,  and 
returned  with  a  surrey  with  Scott  and  Emmons,  Jr., 
in  it.  Appellee  greeted  Scott,  *  *  Hello,  Scott,  you  down 
here,  what  are  you  doing  heref  and  Scott  replied  he 
was  there  on  business  and  appellee  replied,  **I  didn't 
expect  to  meet  you  here. '  *  Appellee  testified  Scott  asked 
him  if  he  would  go  out  and  estimate  the  wheat.  Sun- 
derland, Scott,  Emmons  and  appellee  drove  to  the  Rey- 
nolds farm  about  six  miles  from  town  and  on  the  way 
appellee's  attention  was  called  to  a  field  of  alfalfa. 
After  arriving  at  the  Reynolds  farm  they  did  not 
enter  either  of  the  houses  on  it,  nor  did  appellee  see 
Reynolds,  or  appear  to  pay  any  attention  to  the  qual- 
ity of  the  land  although  Scott  got  out  of  the  surrey  at 
one  place  and  got  a  handful  of  soil  and  showed  it  to 
appellee  and  called  his  attention  to  some  clover  and 
the  drainage.  Scott  endeavored  to  show  appellee  how 
the  farm  would  drain  and  appellee  suggested  that 
drainage  would  depend  on  whether  there  was  hard  pan 
in  the  soil  and  Scott  replied  there  was  no  hard  pan  in 
that  country.  The  evidence  shows  that  there  is  an 
impervious  clay,  which  is  hard  pan,  under  the  farm. 
Appellee  stated  to  those  with  him  that  he  would  be 
surprised  if  the  wheat  turned  out  twenty  bushel  to 
the  acre  and  did  not  get  out  of  the  rig  while  on  the 
fann  except  in  the  barn  into  which  they  drove  because 
of  the  rain.  The  evidence  shows  that  the  land  in  St. 
Charles  county  which  lies  in  the  Mississippi  slope  is 
what  is  known  as  ** Black  Stick"  or  ** gumbo''  and  is 
hard  pan  land  and  that  it  is  not  worth  over  $40  to  $60 
an  acre,  while  the  land  on  the  Missouri  slope  is  a  sandy 
loam,  fertile  and  readily  sells  at  from  $200  to  $300  an 
acre.  On  the  way  back  to  St.  Charles,  Scott  and  Sun- 
derland called  appellee's  attention  to  various  farms. 
Scott  pointed  out  a  farm  called  the  Nippenberger  farm, 
and  said  a  man  had  paid  $100  an  acre  for  a  half  in- 
terest in  it  a  few  days  previous,  when  as  a  matter  of 
fact  he  had  only  paid  $50  an  acre,  and  various  other 
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farms  were  pointed  out  as  worth  from  $250  to  $400 
an  acre  which  could  have  been  bought  for  a  third  of 
the  price  named  by  Scott. 

It  is  also  shown  by  the  evidence  that  a  deed  of  the 
Eeynolds  farm  to  Barnett  was  executed  and  placed  in 
escrow  the  day  before  appellee  visited  the  farm  and 
that  the  day  the  deed  was  made  Scott  went  to  the 
telegraph  office  to  send  a  message  to  some  person. 

When  Scott  and  Sunderland  with  appellee  started 
on  a  car  back  to  St.  Louis,  Emmons  telephoned  to  the 
Majestic  Hotel,  as  he  testified  he  had  been  requested 
by  Barnett  to  do,  that  they  had  started  for  St.  Louis, 
and  Scott,  Sunderland  and  appellee  met  Barnett  as 
soon  as  they  arrived  back  in  St.  Louis.  Scott  and 
Sunderland  appear  to  have  kept  appellee  in  their  com- 
pany untU  they  arrived  back  in  Champaign,  and  in 
Champaign  Scott  took  appellee  with  him  to  his  hotel 
or  rooming  house  and  the  next  morning,  May  14,  1909, 
he  with  Scott  and  Sunderland  went  to  the  office  of 
Bliss,  where  Barnett  shortly  appeared  and  a  written 
contract,  witnessed  by  all  appellants  was  entered  into 
for  the  conveyance  of  all  appellee's  lands  to  Barnett, 
reserving  to  appellee  the  possession  of  the  280  acre 
farm  near  Gifford  until  March  1,  1910,  and  of  the 
Eeynolds  farm  to  appellee.  At  the  same  time  appellee 
executed  and  delivered  a  deed  conveying  to  Barnett 
all  his  land  in  Illinois  for  the  consideration  of  $106,- 
447,  subject  to  all  indebtedness  of  record  against  it, 
and  a  deed  of  the  Dakota  land  for  the  consideration 
of  $16,000  subject  to  the  $5,000  mortgage  on  it.  The 
deed  of  the  Illinois  land  to  Barnett  was  recorded  May 
14th. 

On  the  same  day  Barnett  made  a  deed  of  the  Reyn- 
olds land  to  appellee  for  the  consideration  of  $70,350, 
subject  to  present  mortgage  indebtedness  not  to  exceed 
$16,000.  This  deed  was  acknowledged  before  appel- 
lant Bliss,  who  was  a  notary  public,  but  was  held  by 
Bliss  about  a  month,  until  some  other  trust  deeds  in 
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addition  to  the  $6,500  already  on  this  land  could  be 
placed  upon  it  and  recorded.  A  few  days  before  May 
14,  1909,  Bamett  with  Bliss  went  to  S.  T.  Busey,  a 
wealthy  resident  of  Champaign,  and  told  him  he  was 
about  to  buy  some  land  which  he  expected  to  trade  to 
appellee  and  wanted  to  borrow  $9,000.  On  June  14th, 
Bamett  made  a  deed  of  trust  on  the  Beynolds  land  to 
Ben  Emmons,  Jr.,  securing  four  notes,  each  for  the 
principal  sum  of  $2,000  and  interest  at  six  per  cent, 
per  annum.  This  trust  deed  was  recorded  June  15th 
at  11  A.  M.  The  deed  of  the  Reynolds  land  to  Bamett 
was  not  recorded  until  after  appellee  executed  a  trust 
deed  on  that  land  to  S.  T.  Busey,  trustee  for  Barnett, 
securing  a  note  for  $8,977  to  Bamett  which  was  as- 
signed by  him  before  this  suit  was  begun.  This  trust 
deed  was  recorded  June  15th  at  12  m.  Appellee  did 
not  receive  any  money  on  this  trust  deed,  but  it  was 
received  by  Barnett  and  used  by  him  with  three  of 
the  notes  to  Emmons  and  with  $500  realized  on  the 
other  note  to  Emmons,  which  had  been  discounted  at 
a  bank,  to  pay  the  purchase  money  due  Eeynolds  above 
the  $6,500  mortgage  on  the  land.  There  is  evidence 
that  Bliss  told  appellee  that  Ool.  Busey  was  the  pur- 
chaser of  his  Illinois  land  and  that  it  was  Busey 's 
way  of  doing  business  to  have  the  title  go  through  a 
third  party.  The  record  of  the  evidence  is  very 
voluminous  and  while  there  is  much  contradictory  evi- 
dence we  do  not  deem  it  necessary  to  review  it  at 
further  length. 

The  prominent  undisputed  facts  conclusively  prove 
a  conspiracy  on  the  part  of  appellants  and  Barnett 
and  show  a  very  clear  case  of  fraud  and  deceit  on  the 
part  of  appellants  with  Bamett  to  defraud  appellee 
in  the  conveyance  to  him  of  the  Reynolds  land.  Neither 
Bamett  nor  appellants  had  any  real  interest  in  the 
Eeynolds  land  when  the  contract  was  made  with  ap- 
pellee ;  all  they  had  was  an  option  to  buy  it  at  $22,000. 
Before  delivering  the  deed  to  appellee  they  had  it 
mortgaged'  in  the  sum  of  $23,477,  which  includes  the 
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$6,500  on  it  before  they  procured  the  option.  The 
mortgages  amounted  to  more  than  its  value. 

Appellee  got  nothing  for  his  Illinois  and  Dakota 
land.  The  appellants  knew  that  appellee  was  ignorant 
of  the  vailue  of  the  Missouri  land  and  so  maneuvered 
with  appellee  that  he  would  not  discover  the  fraud 
that  was  being  perpetrated  on  him. 

Appellants  deliberately  and  falsely  stated  the  value 
of  the  land  conveyed  to  appellee;  they  falsely  stated 
to  hiTTi  the  selling  price  of  adjoining  lands;  that  the 
land  was  a  sandy  loam;  that  there  was  no  hard  pan 
under  it;  that  it  could  easily  be  tiled  and  that  there 
had  been  a  loan  of  $16,000  on  it.  These  were  material 
facts  and  not  expressions  of  opinion.  Hughes  v.  Lock- 
ington,  221  111.  571;  Douglass  v.  Treat,  246  111.  593; 
Leonard  v.  Springer,  197  111.  539.  Where  artifice  and 
fraud  are  used  to  prevent  a  purchaser  from  inquiring 
about  or  making  an  examination  of  the  land,  the  fact 
that  the  vendor  has  examined  the  land  does  not  destroy 
his  right  to  recover  for  fraud  and  deceit.  Hughes  v. 
Lockington,  supra.  Appellee  was  not  a  resident  of  the 
locality  where  the  land  was  located  and  he  had  a  right 
to  rely  on  the  representations  of  appellants.  Ladd  v. 
Pigott,  114  111.  647 ;  Wenegar  v.  Bollenbach,  180  HI.  222. 
Appellee  was  induced  by  the  fraud  of  appellants  to 
take  it  at  $210  per  acre.  Eeynolds  only  asked  $65  an 
acre  and  the  evidence  shows  it  was  worth  less  than 
the  option  price.  Even  at  $65  an  acre  appellee  was 
defrauded  out  of  $48,575,  which  with  interest  to  the 
time  of  the  trial  would  make  the  verdict  and  the  judg- 
ment for  the  correct  amount. 

There  is  no  evidence  whatever  in  support  of  the 
second  plea  or  that  the  matters  in  controversy  here 
were  ever  involved  in  any  other  suit. 

A  bill  in  chancery  by  appellee  against  the  heirs  of 
S.  T.  Busey,  Mrs.  Busey,  appellants  and  Bamett  was 
prepared  to  be  filed,  but  never  filed,  for  a  cancellation 
of  the  deeds  made  by  appellee  to  Bamett  and  a  deed 
made  by  Bamett  conveying  the  same  land  to  Busey. 
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This  bill  was  never  filed  but  on  December  3,  1909,  an 
agreement  was  made  between  Mrs.  Busey  and  appellee 
by  which  in  consideration  of  $2,000  paid  by  Mrs.  Busey 
to  appellee  he  should  surrender  to  Mrs.  Busey  posses- 
sion of  the  farm  near  Gilford,  the  possession  of  which 
to  March  1,  1910,  had  been  reserved  to  appellee  in  the 
contract  of  May  14th,  and  that  all  the  lands  originally 
owned  by  appellee  should  be  sold  at  not  less  than  cer- 
tain stated  prices  within  one  year  from  the  date  of 
the  agreement,  and  after  the  moneys  due  the  Busey 
estate  should  be  paid  the  balance  of  the  moneys  re- 
ceived should  be  held  subject  to  the  claims  of  Bliss, 
Scott,  Sunderland,  Barnett  and  one  George  M.  Thomp- 
son, who  was  the  attorney  for  appellee.  This  was  a 
contract  to  hold  in  escrow  the  proceeds  of  the  sale  of 
the  lands  until  the  right  of  the  parties  should  be 
settled  by  litigation.  No  fraud  is  charged  against 
Busey,  and  the  payment  of  tte  $2,000  for  the  posses- 
sion of  the  land,  with  the  reservation  of  the  right  to 
litigate  the  rights  of  appellee  and  appellants  in  the 
lands  or  the  proceeds  thereof,  cannot  be  a  release  of 
appellants  in  a  suit  for  fraud  and  deceit  as  is  claimed 
under  the  third  plea. 

It  is  contended  that  the  court  erred  in  refusing  to 
permit  appellants  to  prove  the  value  of  the  lands  con- 
veyed to  Barnett  by  appellee. 

There  was  no  issue  before  the  court  on  that  question, 
the  only  question  was  the  fraud  and  deceit  in  the  con- 
veyance of  the  Reynolds  land  to  appellee.  The  evi- 
dence offered  was  immaterial  and  not  relevant  to  the 
issues  in  the  case  for  the  reason  the  averment  with 
the  proof  is  that  appellants  took  appellee's  land  at 
an  agreed  price  concerning  which  there  is  no  allega- 
tion of  fraud.  Drew  v.  Beallf  62  111.  164 ;  Stanhope  v. 
Swaffordj  80  Iowa  45 ;  Matlock  v.  Reppy,  47  Ark.  148 ; 
Hecht  V.  Metzler,  14  Utah  408,  60  St.  Eep.  911. 

Appellants  contend  that  the  fourth  instruction  given 
for  appellee  was  erroneous  **as  it  is  peremptory  in 
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its  nature  and  withdraws  from  the  jnry  part  of  the 
facts  in  the  ease.''  This  instruction  told  the  jury  that 
the  contract  between  plaintiff  and  the  heirs  of  S.  T. 
Busey  ''is  not  a  release  of  a  joint  tort  feasor''  and 
that  it  should  be  considered  by  the  jury  only  as  evi- 
dence on  the  question  of  whether  defendants  are  guilty 
of  fraud  and  misrepresentation.  The  instruction  was 
only  peremptory  in  telling  the  jury  that  it  was  not  a 
release  of  appellants.  It  was  the  right  and  duty  of 
the  court  to  construe  the  agreement,  and  the  court  did 
not  err  in  the  particulars  contended  for  by  appellants 
for  the  reason  there  is  not  a  shadow  of  evidence  tend- 
ing to  show  that  Busey  was  a  joint  tort  feasor  and 
the  agreement  is  not  a  release  of  any  person.  The 
instruction,  however,  was  erroneous  in  telling  the  jury 
that  they  should  consider  it  as  evidence  on  the  question 
of  fraud.  It  was  a  transaction  inter  alios  and  not 
proper  to  be  considered,  on  the  issue  of  whether  appel- 
lants were  guilty  of  fraud,  but  the  appellants  have  not 
raised  any  question  over  that  part  of  the  instruction 
and  an  Appellate  Court  should  not  reverse  for  reasons 
not  raised  by  appellants. 

It  is  also  stated  on  behalf  of  appellants  that  the 
instructions  on  the  measure  of  damages  given  at  the 
request  of  appellee  are  erroneous,  but  it  is  not  pointed 
out  in  what  way  they  are  erroneous.  The  instructions 
told  the  jury  that  if  plaintiff  was  entitled  to  recover 
he  would  be  entitled  to  the  difference  between  the  value 
of  the  Missouri  land,  as  it  was  at  the  time  of  the  sale 
and  what  it  would  have  been  worth  if  the  representa- 
tions made  by  the  defendants  had  been  true,  with 
interest  at  five  per  cent.  This  is  the  correct  measure 
of  damages  as  announced  in  Schwitters  v.  Springer, 
236  111.  271. 

It  is  also  contended  that  the  case  should  be  reversed 
because  of  statements  made  by  counsel  for  appellee 
in  his  closing  argument  to  the  jury.  The  trial  judge 
has  not  certified  to  any  statements  made  by  counsel^ 
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neither  is  there  any  exception  to  any  statements  of 
counsel.  There  are  incorporated  in  the  record  con- 
tradictory affidavits  made  by  appellants  and  by  counsel 
for  appellee  as  to  what  was  said  in  argument.  The 
trial  court  does  not  certify  which,  if  either,  is  correct. 
The  question  of  whether  or  not  improper  or  prejudicial 
argument  was  made  to  a  jury  cannot  be  saved  by  ex 
parte  affidavits.  The  statements  made  must  be  certi- 
fied to  by  the  trial  judge  in  the  bill  of  exceptions. 
Peyton  v.  Village  of  Morgan  Park,  172  111.  102 ;  Mayes 
V.  People,  106  111.  314 ;  People  v.  Nail,  242  111.  284. 

Appellants  contend  that  a  new  trial  should  have  been 
granted  because  of  newly-discovered  evidence.  The 
newly-discovered  evidence  as  set  forth  in  the  affidavits 
filed  is  only  cumulative  and  in  the  nature  of  impeach- 
ing evidence.  It  would  not  have  changed  the  verdict 
and  was  not  of  sufficient  importance  to  have  required 
the  granting  of  a  new  trial. 

Finding  no  reversible  error  the  judgment  is  affirmed. 

Affirmed. 

Mb.  Justice  Philbbiok  took  no  part  in  the  decision 
of  this  case. 


Jolin  X.  Jones^  Appellee^  y.  Angast  Minks^  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the  Hon. 
William  O.  Cochban,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Reversed  and  remanded.  Opinion  filed  May  5, 
1914.    Rehearing  denied  June  25,  1914. 

Statement  of  the  Case. 

Action  by  John  M.  Jones  against  August  Minks 
on  six  judgment  notes  after  a  judgment  by  confes- 
sion, entered  in  vacation  in  the  office  of  the  circuit 
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clerk,  had  been  opened  up  with  leave  to  defendant  to 
plead  to  the  declaration.  Defendant,  after  filing  cer- 
tain pleas  claimed  not  to  be  material  to  the  issues 
before  the  Appellate  Court,  filed  two  additional  pleas, 
the  first  averring  a  failure  of  consideration  as  to  all 
the  notes  except  the  sixth  and  the  other  averring  fail- 
ure of  consideration  as  to  the  other  note.  At  the  close 
of  defendant's  evidence  the  court  excluded  it  and  di- 
rected the  jury  to  find  in  favor  of  plaintiff  for  the  full 
amount  of  all  the  notes.  Thereupon  an  order  was 
entered  vacating  the  order  opening  up  the  judgment, 
and  it  was  further  ordered  that  the  original  judgment 
remain  in  full  force.  To  reverse  the  judgment,  de- 
fendant appeals. 

The  only  questions  raised  on  the  appeal  concern  the 
sustaining  of  an  objection  to  certain  evidence  offered 
by  defendant  and  the  giving  of  the  peremptory  in- 
struction. 

The  facts  show  that  appellee,  Jones,  is  a  local  agent 
of  the  International  Harvester  Company  and  that  ap- 
pellant is  a  tenant  farmer;  that  agents  of  the  Har- 
vester Company  induced  appellant  to  purchase  a  gaso- 
line tractor  and  plow  upon  representations  that  the 
tractor  had  the  same  power  as  a  28  horse  power  steam 
engine,  that  it  used  a  gallon  of  gasoline  per  horse  power 
per  day  of  ten  hours,  that  it  would  pull  eight  plows 
plowing  ten  inches  deep  and  was  better  than  a  steam 
engine  for  running  a  threshing  machine. 

The  contract  for  the  purchase  of  the  tractor  was  in 
writing  and  contained  a  clause  that  appellant  pur- 
chased the  same  subject  to  the  conditions  printed  on 
the  back.  The  warranty  has  several  lengthy  and  in- 
volved conditions  attached  to  it  and  provides  among 
other  things: 

^^INTEENATIONAL  HARVESTER  COMPANY 
OF  AMERICA  (Incorporated)  hereby  warrants  said 
thresher,  attachments  and  engine  to  be  well  made,  of 
good  material,  and  durable  with  proper  care,  and  to 
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do  good  work  if  properly  operated  by  competent  per- 
sons, with  suflScient  power,  and  the  printed  rules  and 
directions  of  the  manufacturer  intellingently  followed. 
If,  after  three  days '  trial  by  the  purchaser  said  prop- 
erty shall  faU  to  fulfill  the  warranty,  written  notice 
thereof  shall  at  once  be  given  to  said  company  at 
Harvester  Building,  Chicago,  Illinois,  and  also  to  the 
agent  through  whom  the  same  was  purchased,  stating 
wherein  it  fails  to  fulfill  the  warranty,  and  reasonable 
time  shall  be  allowed  said  company  to  send  a  compe- 
tent man  to  remedy  the  difficulty,  the  purchaser  rend- 
ering necessary  and  friendly  assistance.  Said  com- 
pany reserves  the  right  to  replace  any  defective  parts, 
and,  if  then  the  machinery  cannot  be  made  to  fulfill 
the  warranty,  the  part  that  fails  is  to  be  returned 
by  the  purchaser,  free  of  charge  to  the  place  where 
received  and  the  company  notified  thereof,  and,  at  the 
company's  option,  another  substituted  therefor  that 
shall  fill  the  warranty,  or  the  notes  and  money  for  such 
part  immediately  returned,  or  the  amount  credited  on 
the  notes  that  have  been  given,  and  no  further  claim 
shall  be  made  on  said  company. 

Failure  to  make  such  trial,  or  to  give  notice  as  herein 
provided,  shall  be  conclusive  evidence  of  the  fulfill- 
ment of  the  warranty,  and  the  company  shall  be  re- 
leased from  all  liability, '*  and  **  that  no  representations 
made  by  any  person  as  an  inducement  to  give  and  exe- 
cute the  within  order  shall  bind  the  company,"  and 
**This  express  warranty  excludes  all  implied  warran- 
ties   •     •     •.'' 

Appellant  contends  and  by  his  pleas  avers  that  the 
agents  of  the  Harvester  Company  fraudulently  and 
deceitfully  made  the  following  untruthful  representa- 
tions to  him  as  an  inducement  to  him  to  purchase  its 
tractor:  (1)  That  the  upkeep  and  maintenance  of 
the  tractor  was  less  than  the  upkeep  and  maintenance 
of  a  steam  engine  of  like  power;  (2)  that  the  gasoline 
tractor  would  do  the  same  work  a  steam  tractor  would 
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do  fully  as  satisfactory  and  at  less  cost;  (3)  that  the 
gasoline  engine  was  more  easily  handled  than  a  steam 
engine;  (4)  that  the  gasoline  tractor  would  operate 
on  a  gallon  of  gasoline  per  horse  power  per  day  of 
ten  hours;  (5)  that  the  gasoline  tractor  would  pull 
eight  plows  plowing  ten  inches  deep  and  would  also 
pull  a  harrow  and  drag  after  it;  and  (6)  that  the 
gasoline  tractor  would  operate  a  sheller  and  separator 
as  satisfactorily  as  would  a  steam  traction  engine, 

LeFoboee,  Vaui  &  Milleb,  for  appellant. 

Dobbins  &  Dobbins  and  Green  &  Palmer,  for  appel- 
lee ;  0.  Babth,  of  counsel. 

Mb,  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeislon. 

1.  Sales,  $  326* — lohen  parol  evidence  admissible  to  show  fraudu- 
lent inducement  in  suit  on  note  given  for  purchase  money.  In  an 
action  by  a  seller  against  the  purchaser  on  notes  given  by  the  latter 
as  a  part  of  the  purchase  price  for  an  article  sold  to  him  by  the 
seller,  where  the  defendant  filed  pleas  of  failure  of  considerations  in 
the  nature  of  pleas  of  fraud  and  deceit.  In  that  the  defendant  was 
induced  to  execute  the  contract  of  sale  by  false  and  fraudulent  rep- 
resentations as  to  the  nature  and  value  of  the  article  sold,  held 
that  parol  evidence  was  admissible  to  show  the  alleged  fraud  and 
deceit,  though  there  was  a  clause  in  the  contract  of  sale  excluding 
aU  Implied  warranties  and  providing  that  no  representations  made 
by  any  person  as  an  inducement  to  execute  the  contract  shall  bind 
the  seller. 

2.  Sales,  %  314* — when  defense  of  fraud  in  inducing  sale  avaiU 
atle.  The  existence  of  an  express  written  warranty  does  not  exclude 
a  defense  based  on  fraudulent  misrepresentations  inducing  the  sale. 

•See  Illinois  Notes  Divest,  Vols  XI  to  XT,  and  CnmnUtlTO  Qiuutorly*  Muns 
topic  and  section  number. 
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Joseph  Lewis,  Appellee,  t.  Drainage  Commissioners  of 
Drainage  Distriet  No.  1  of  tlie  Town  of  Toung 
Ameriea,  Appellants. 

1.  Afpkal  akd  ebbob,  S  932* — haw  Wl  of  exceptionB  may  not  he 
amended,  A  bill  of  exceptions  cannot  be  amended  in  tbe  Appellate 
Court  by  affidavits. 

2.  Appeal  and  ebbob,  S  784* — langiiage  of  hill  of  exceptionB.  It  is 
immaterial  whether  the  language  of  the  bill  of  exceptions  is  in  the 
present  or  past  tense. 

3.  Tbial,  §  295* — when  s^opoaitions  of  law  must  he  auhmitted. 
Propositions  of  law  not  presented  until  after  the  court  has  an- 
nounced its  decision  may  be  properly  refused. 

4.  Tbial,  S  296* — duty  of  court  to  consider  propositions  of  law. 
The  number  of  propositions  of  law  is  no  legal  reason  for  refusing 
to  pass  on  them;  when  they  are  properly  presented  the  court  should 
pass  on  a  sufficient  number  of  them  to  cover  all  legal  questions  in  the 


6.  Appeal  and  ebbob,  (  1725* — when  decision  on  former  appeal 
not  res  adjudicata,  A  decision  of  the  Appellate  Court  on  a  former 
appeal  is  not  res  adjudicata  on  a  subsequent  appeal  where  the  issues 
on  the  last  trial  were  entirely  different  from  those  on  the  first. 

6.  Dbainagb,  S  51* — when  recovery  for  work  in  cleaning  ditch 
sustained  hy  the  evidence.  In  an  action  against  drainage  commis- 
sioners to  recover  for  services  rendered  by  plaintiff  in  repairing 
and  cleaning  out  a  drainage  ditch,  alleged  to  be  a  branch  in  the 
system  of  defendants,  evidence  held  sufficient  to  sustain  a  finding 
and  judgment  in  favor  of  plaintiff. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon.  Mobton 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Affirmed.  Opinion  filed  May  5,  1914.  Rehearing  de- 
nied June  25,  1914.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

H.  S.  Tanner,  Charles  G.  Eckhart  and  Green  & 
Palmer^  for  appellants. 

Fred  Bhoads,  James  W.  &  Edward  C.  Craig  and 
Donald  B.  Craig,  for  appellee;  Frank  J.  O'Hair,  of 
counsel. 

•See  Illinoto  Note*  Diveet,  Vols  XI  to  XV,  and  Cumulative  Quarterly,  Mune 
teple  and  seetloB  number. 
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Mb.  Pbesiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  by  the  Drainage  Commissioners 
of  Drainage  District  No.  1  of  the  Town  of  Young  Ameri- 
ca, Edgar  county,  Illinois,  from  a  judgment  in  favor  of 
appellee  for  $4,828.85,  recovered  for  services  performed 
by  appellee  in  repairing  and  cleaning  out  a  drainage 
ditch  known  as  **The  Gilkey  Branch"  in  a  system  of 
drainage  averred  to  be  part  of  the  system  of  appel- 
lants. 

The  bill  of  exceptions  recites  that  *  *  upon  the  comple- 
tion of  the  evidence  in  this  case  and  after  both  the 
plaintiff  and  the  defendant  had  rested  their  respective 
cases,  the  court  announced  that  each  party  would  have 
one  hour  for  argument  of  the  said  case;  and  be  it 
further  remembered  that  thereupon  the  said  case  was 
argued  by  the  attorneys  for  the  respective  parties, 
and  that  after  the  arguments  of  counsel  had  been  com- 
pleted the  Judge  of  said  court  began  to  announce  his 
finding  and  decision  in  reference  thereto  and  announced 
that  his  finding  would  be  in  favor  of  the  plaintiff  and 
thereupon,  after  the  announcement  of  the  said  finding 
and  during  the  delivery  by  the  court  of  his  reasons  for 
said  finding,  the  defendant  offered  the  propositions 
of  law  hereinafter  referred  to  in  his  bill  of  exceptions 
and  the  Judge  of  said  court  announced,  when  the  same 
were  offered,  that  they  were  offered  too  late  and  also 
announced  that  the  number  of  the  propositions  of  law 
were  too  great  to  be  considered,  and  he  would  not 
consider  them  in  any  way  as  they  were  not  argued  or 
referred  to  in  the  argument  and  announced  that  he 
would  mark  them  all  refused  without  reading  the  same, 
because  they  were  too  numerous  and  wholly  exceeded 
in  number,  propositions  of  law  that  were  necessary 
for  the  decision  of  this  case ;  and  thereupon  the  Judge 
of  the  said  court  without  reading  the  said  propositions 
of  law  or  any  of  them,  and  without  considering  the 
same  in  any  way,  for  the  above  and  foregoing  reasons 
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marked  each  and  all  of  the  said  propositions  *  refused' 
as  follows  *  *  •.'*  The  foregoing  is  followed  by 
thirty-seven  proposition  of  law,  all  of  which  are 
marked  *  *  refused ' '  and  which  extend  over  twenty-nine 
pages  of  the  record. 

Appellants  have  attempted  in  this  court  to  amend 
the  bill  of  exceptions  by  changing  the  phrase  **the 
Judge  of  said  court  began  to  announce  his  finding  and 
decision  in  reference  thereto  and  announced  that  his 
finding  would  be  in  favor  of  the  plaintiff. ' '  The  only 
change  they  insist  should  be  made  is  that  the  last- 
quoted  sentence  *4s  in  the  past  tense  and  in  recitative 
form  and  not  in  the  present  tense  nor  in  the  language 
used  in  court  records. '  ^  A  bill  of  exceptions  cannot  be 
amended  in  an  Appellate  Court  by  aflSdavits.  The 
question  whether  the  bill  of  exceptions  fully  and  fairly 
represents  the  facts  occurring  in  the  presence  of  the 
trial  court  is  confided  to  his  judgment  and  his  decision 
is  final.  Dreyer  v.  People,  188  111.  40 ;  3  Encyc.  of  PI.  & 
Pr.  446.  It  is  also  material  whether  the  language  of 
the  bill  of  exceptions  is  in  the  present  or  past  tense, 
and  were  it  couched  in  the  present  tense  it  would  not 
be  of  any  advantage  to  appellants. 

It  is  apparent  from  the  bill  of  exceptions  and  the 
affidavits  of  counsel  for  appellant,  if  we  are  at  liberty 
to  refer  to  them,  that  counsel  for  appellants  were  in 
court  with  an  unnecessary  and  unreasonable  number 
of  propositions  of  law,  prepared  to  present  them  to 
the  court  and  ask  a  ruling  thereon,  if  the  court  should 
decide  against  them,  and  to  withhold  them  if  the  court 
should  decide  in  their  favor.  Section  61  of  the  Practice 
Act  as  amended  in  1907  (J.  &  A.  ^  8598),  provides: 
**Upon  a  trial  by  the  court  either  party  may,  within 
such  time  as  the  court  may  require,  submit  to  the  court 
written  propositions  to  be  held  as  law  in  the  decision 
of  the  case,  upon  which  the  court  shall  write  'refused' 
or  'held,'  as  he  shall  be  of  opinion  is  the  law,  or  modify 
the  same,  to  which  either  party  may  except  as  to  other 
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opinions  of  the  court.  In  any  case  so  tried  the  court 
shall  find  specially  upon  any  material  question  or 
questions  of  fact  which  shall  be  submitted  in  writing 
by  either  party  before  the  commencement  of  the  argu- 
ment. ' ' 

The  record  does  not  show  that  there  is  any  rule  of 
the  Circuit  Court  of  Edgar  county  fixing  the  time  in 
which  propositions  of  law  are  to  be  presented.  It  is 
apparent  that  before  any  offer  was  made  to  present  the 
propositions  of  law  to  the  court  that  the  Judge  had 
announced  his  findings  and  what  his  judgment  would 
be,  and  was  giving  his  reasons  for  his  findings  and 
judgment  before  appellants  desired  and  made  any  at- 
tempt to  present  their  propositions.  The  object  and 
purpose  of  presenting  propositions  of  law  is  to  aid 
the  court  in  arriving  at  a  correct  conclusion  and  proper 
judgment  in  cases  tried  by  it  without  a  jury.  They 
can  serve  no  useful  purpose  unless  they  are  presented 
to  the  trial  court  **  before  the  decision  is  rendered. '* 
*  *  If  they  can  be  submitted  at  any  time  after  such  final 
decision  they  would  not  only  cease  to  serve  any  useful 
purpose,  but  would  become  a  hindrance,  rather  than 
an  aid,  to  the  speedy  administration  of  justice.  If  such 
a  practice  should  be  allowed,  no  one  but  the  defeated 
party  would  ever  submit  any  such  written  propositions 
to  the  court,  and  such  party  would  prepare  and  submit 
them,  not  for  the  purpose  of  aiding  the  court  in  coming 
to  a  correct  conclusion,  but,  in  the  light  of  the  decision 
already  rendered,  would  do  so  in  order  to  provide 
himself  with  a  lever  to  overturn  the  judgment  on  ap- 
peal." It  would  correspond  with  a  request  to  the 
court  to  pass  upon  instructions  tendered  after  verdict. 
AUman  v.  Lumsden,  159  111.  219.  The  propositions 
should  be  submitted  before  any  intimation  from  the 
court  as  to  what  the  decision  will  be.  Mann  v.  Learned, 
195  111.  502;  American  Cent.  Ins,  Co.  v.  Henninger  (& 
Co.,  87  111.  App.  440. 

The  number  of  the  propositions  presented  is  no 
legal  reason  for  refusing  to  pass  on  them.    When  they 
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are  properly  presented  the  court  should  pass  on  a 
BuflScient  number  of  them  to  cover  all  legal  questions 
in  the  case.  The  record  showing  that  the  propositions 
were  not  presented  before  the  court  had  announced 
his  decision,  there  was  no  error  in  refusing  them. 

This  is  the  second  appeal  of  this  case  to  this  court. 
The  opinion  on  the  former  appeal  containing  a  state- 
ment  of  the  facts  as  they  then  appeared  is  in  161  111. 
App.  570.  The  case  was  reversed  because  of  error  in 
sustaining  a  demurrer  to  two  special  pleas.  It  is 
now  contended  that  the  judgment  of  this  court  on 
the  first  apx)eal  is  ^'res  judicata' '  not  only  to  the  ques- 
tions of  fact  and  of  law  which  were  decided  in  the 
former  suit  but  also  to  the  grounds  of  recovery  or 
defense  which  might  have  been  but  were  not  presented. 
The  pleas  to  which  it  was  held  a  demurrer  was  erron- 
eously sustained  averred,  in  substance,  that  the  work 
done  under  the  contract  sued  on  was  not  done  on  a 
ditch  which  was  a  part  of  the  system  of  appellants, 
but  was  the  ditch  of  a  subdistrict,  known  as  District 
No.  4,  in  Young  America  Township,  organized  under 
section  43  of  the  Farm  Drainage  Act  (J.  &  A.  If  4520) 
for  the  purpose  of  local  or  more  minute  drainage  and 
emptying  into  the  ditch  of  appellants.  To  these  pleas, 
after  the  case  was  remanded,  the  appellants  filed  rep- 
lications that  the  ditch  cleaned  out  was  a  part  of  the 
original  system  of  appellants  as  adopted  and  determined 
upon  in  the  original  plan  and  made  a  part  of  the  sys- 
tem of  drainage  of  appellants,  but  of  which  appellants, 
because  of  a  shortage  of  funds,  had  only  constructed 
the  lower  portion  although  the  funds  for  construct- 
ing said  system  were  raised  from  all  the  lands  in  said 
district,  and  that  the  landowners  in  the  upper  part 
of  the  district  had  formed  a  subdistrict  and  completed 
the  ditch  in  appellants'  system  in  place  of  by  manda- 
mus appellants  to  complete  their  original  system. 

A  rejoinder  to  the  replications  was  filed  setting  up 
that  a  subdistrict  known  as  Drainage  District  No.  4 
had  been  organized  and  had  cleaned  out  the  part  of 
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the  Gilkey  ditch  constructed  by  appellants  and  had 
finished  the  construction  of  the  ditch  known  as  *^The 
Gilkey  Branch"  above  that  part  of  the  ditch  dug  by 
appellants  and  that  said  Drainage  District  No.  4  was 
organized  for  the  purpose  of  completing  the  system 
of  appellants.  The  pleading  was  continued  through 
sur-rejoinders  and  rebutters  averring  the  dissolution 
of  said  Subdistrict  No.  4,  and  the  organization  of 
District  No.  4,  and  other  facts  until  issue  was  joined. 

Appellants  also,  after  the  case  was  remanded,  filed 
a  special  plea  averring  that  the  appellants,  after  de- 
termining upon  the  cleaning  out  of  said  ditch,  gave 
notice  of  the  time  and  place  of  the  letting  and  the  kind 
and  amount  of  work  to  be  done  in  the  manner  provided 
by  statute,  and  in  accordance  with  said  notice  met  and 
opened  bids  and  rejected  all  bids,  and  without  read- 
vertising  for  bids  let  the  contract  to  appellee.  To 
this  plea  a  replication  was  filed  denying  the  rejection 
of  all  the  bids  and  averring  that  they,  at  the  time  the 
bids  were  opened,  negotiated  with  the  lowest  bidder 
and  offered  the  work  at  a  price  lower  than  the  lowest 
bid  and  that  the  contract  was  made  with  the  lowest 
bidder  at  a  price  lower  than  the  lowest  bid,  and  on 
this  issue  was  joined.  The  foregoing  states  the  sub- 
stance of  the  material  averments  upon  which  issues 
were  joined. 

The  issues  on  the  last  trial  were  entirely  different 
from  those  on  the  first  appeal.  This  court  on  the 
former  appeal  only  passed  upon  two  questions,  the 
ruling  of  the  court  in  sustaining  a  demurrer  to  special 
pleas  which  was  held  to  be  erroneous  and  the  right  of  a 
drainage  district  to  contract  for  doing  work  which 
is  no  part  of  its  system,  but  which  is  exclusively  the 
work  of  another  drainage  system  over  which  the 
original  district  has  no  jurisdiction.  The  case  was 
tried  the  last  time  upon  issues  made  in  special  pleas, 
that  presented  issues  that  were  not  involved  on  the 
first  trial,  for  the  reason  that  the  court  had  by  sus- 
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taining  a  demurrer  to  the  pleas  held  that  they  did 
not  set  up  any  defense,  and  a  new  plea  was  filed,  set- 
ting up  an  issue  that  was  not  suggested  in  any  way 
on  the  first  appeal.  On  this  trial  the  evidence  showed 
that  the  work  done  was  on  the  system  of  appellants 
and  not  that  of  another  system.  A  drainage  district 
organized  within  another  drainage  district  or  partly 
within  and  partly  without  another  district  for  the  pur- 
pose of  local  and  more  minute  drainage  is  not  author- 
ized to  clean  out  or  improve  ditches  specified  in  the 
order  embracing  the  plans  of  the  main  district.  Peo- 
ple  ex  rel.  Parmenter  v.  Wilder,  257  111.  304;  Mason 
d  T.  Spec.  Drain.  Dist.  Com'rs  v.  Griffin,  134  HI.  338. 

The  argument  of  appellants  that  the  judgment  on 
the  first  appeal  is  res  judicata  on  all  questions  of  law 
or  fact  that  either  were  tried,  or  might  have  been  pre- 
sented, if  applicable  as  against  appellee  would  also 
deprive  appellants  of  the  right  to  file  pleas  concerning 
the  manner  of  letting  the  contract,  since  appellants 
by  proper  plea  might  have  presented  the  question  con- 
cerning the  letting  of  the  contract.  Furthermore,  if 
the  matters  in  controversy  were  adjudicated  and  there 
was  nothing  further  to  try,  the  cause  should  not  have 
been  remanded,  as  under  the  contention  of  appellants 
all  that  the  trial  court  could  do  was  render  a  judgment 
in  favor  of  appellants,  and  permit  the  parties  to  incur 
needless  costs.  The  former  judgment  of  the  Appel- 
late Court  was  a  general  reversal  and  was  neither  final 
nor  conclusive  between  the  parties.  It  is  only  binding 
on  the  present  appeal  as  to  questions  of  law  passed 
upon.  Henning  v.  Eldridge,  146  111.  305;  Friedman 
V.  Lesher,  198  111.  21;  Illinois  State  Trust  Co.  v.  St. 
Louis,  I.  M.  (&  S.  Ry.  Co.,  217  111.  504 ;  Hovland  v.  Mc- 
Neill (&  Higgins  Co.,  104  111.  App.  149.  The  judgment 
of  the  Appellate  Court  in  the  former  opinion  is  not 
an  adjudication  of  the  matters  involved. 

The  merits  of  the  case  are  with  the  appellee.  The 
evidence  shows  that  the  work  was  done  under  a  con- 
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tract  between  the  parties  strictly  according  to  the  con- 
tract and  to  the  satisfaction  of  all  parties  concerned. 
The  evidence  sustains  the  finding  of  facts  and  the 
judgment  of  the  trial  court.  The  defenses  urged  are 
of  a  technical  character,  and  while,  if  the  legal  question 
was  properly  raised,  we  do  not  wish  to  be  understood 
as  approving  of  the  letting  of  contracts  by  municipal 
corporations  in  the  manner  the  evidence  tends  to  show 
this  was  let,  or  of  holding  to  be  legal  the  letting  of 
municipal  contracts  that  are  let  in  any  other  manner 
than  strictly  as  provided  by  the  statute,  yet  since 
there  were  no  propositions  of  law  submitted  to  the 
court  before  the  announcement  by  the  court  of  its  de- 
cision, there  is  no  question  of  law  saved  for  review. 
Mutual  Protective  League  v.  McKee,  223  HI.  364;  La 
Salle  County  v.  Milligan,  143  111.  321 ;  Cramer  v.  Burk- 
halter,  207  111.  34;  Keating  v.  Springer,  146  111.  481; 
Wight  V.  City  of  Chicago,  234  111.  83 ;  City  of  Alton  v, 
Foster,  207  111.  150;  Chicago,  B.  S  Q.  R.  Co.  v.  City  of 
Ottawa,  165  111.  207 ;  Burgener  v.  Lippold,  128  HI.  App. 
590.  The  judgment  of  the  trial  court  is  therefore 
affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois  ex  reL  L  N.  Cooley, 
Appellant,  t.  Commissioners  of  Highways  of  the 
Town  of  Embarrass,  Appellees. 

1.  Roads  and  bbidqeb,  §  125* — when  petition  for  mandamus  to 
compel  relocation  of  road  properly  dismissed.  A  petition  on  the  re- 
lation of  a  landowner  for  a  writ  of  mandamus  to  compel  the  high- 
way commissioners  to  relocate  a  road,  held  properly  dismissed  where 
there  was  no  proof  that  the  road  asked  to  he  relocated  was  ever 
opened  or  used  and  it  appeared  that  the  present  road  had  heen 
used  for  forty-nine  years. 

2.  Roads  and  bbidqes,  §  151* — when  old  highway  toill  he  regarded 
abandoned  hy  location  of  new  road.    Where  a  highway  has  ceased 

*See  nilnois  Notes  Digest,  Vols  XI  to  XT,  and  Cumiibitlve  Qaaiterly,  samo 
topic  and  seetioB  number. 
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to  be  used  and  another  Is  acquired  with  the  consent  of  the  public 
authorities,  and  the  use  of  the  original  highway  has  ceased  for  a 
sufficient  length  of  time  to  clearly  indicate  an  acceptance  by  the 
public  of  the  new  highway,  the  old  highway  will  be  regarded  as 
abandoned. 

3.  Estoppel,  (  93 •—oppHco&iHty  to  pxMic,  While  the  statute 
of  limitations  does  not  run  against  the  ^ublic,  the  doctrine  of  es- 
toppel may  apply. 

4.  Mandamus,  §  129* — iuUidency  of  petition.  A  petition  for  a 
writ  of  mandamus  must  show  a  clear  right  to  the  relief  sought  to 
be  obtained. 

6.  Appeal  and  erbob,  i  528* — when  legal  questions  not  saved  for 
review.  When  no  propositions  of  law  were  presented  to  court  trying 
the  case  without  a  jury  and  no  question  is  raised  concerning  the 
introduction  of  evidence,  no  legal  question  is  saved  for  review. 

ScHOLFiELD,  J.,  took  DO  part  in  the  decision  of  this  case. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon.  William 
B.  Scholfield,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  May  5,  1914. 

W.  H.  Hickman,  for  appellant ;  F.  T.  0  'Haib  and  F, 
C.  Van  Sbllab,  of  counsel. 

Shbphebd  &  Teogdon  and  James  W.  &  Edwabd  C. 
Craig,  for  appellees. 

Mb.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  conrt. 

The  People  of  the  State  of  Illinois,  on  the  relation 
of  I.  N.  Cooley,  filed  a  petition  in  the  Circuit  Court  of 
Edgar  county  alleging  that  in  March,  1864,  the  Com- 
missioners of  Highways  of  the  Town  of  Embarrass  laid 
out  and  declared  open  a  road  described  in  the  petition 
for  it  as  '*  commencing  at  the  Northeast  comer  of 
Section  36  of  Piersol  Brown,  and  at  a  road  running 
west  to  the  line  of  Douglas  County,  and  running  one 
mile  east  on  the  section  line  of  30  and  31,  in  town  15 
N.  of  R.  13  W.  to  intersect  a  road  running  as  far 
west  and  to  the  corner  of  Sections  30  and  31,"  thence 
north,  etc.    The  survey  and  order  opening  the  road 

*See  Illinois  Notes  Difrcst,  Vols  XI  to  XV,  and  CumnlatlTe  Qnaiterlj,  same 
t€4>lc  and  section  number. 
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describes  it  as  commencing  at  a  rock  at  the  southwest 
corner  of  section  30.  The  petition  further  alleges  that 
when  said  road  was  staked  out  by  the  Commissioners, 
through  an  error  as  to  the  exact  location  of  the  south 
line  of  section  30,  the  road  as  staked  out  deviated  from 
said  line,  and  has  since  been  used  over  the  same  route 
at  the  west  end,  the  north  line  of  said  road  as  used 
being  fifty-nine  feet  south  of  the  true  south  line  of 
said  road  as  laid  out,  and  running  thence  diagonally 
northeast  for  a  distance  of  thirty  rods  before  the  road 
as  used  by  the  public  joins  the  line  of  the  true  road; 
that  the  fence  on  the  north  side  of  said  road  as  used 
for  its  entire  length  was  within  the  boundaries  of 
said  road  as  laid  out;  that  a  petition  to  build  a  hard 
road  between  sections  30  and  31  has  been  acted  on 
and  a  vote  taken  to  levy  a  tax  to  build  said  road  but 
said  hard  road  cannot  be  built  on  said  road  as  it  now 
exists,  and  that  it  is  the  duty  of  the  Commissioners  to 
keep  said  road  open  as  originally  laid  out  and  to  cause 
all  obstructions  to  be  removed,  and  prays  a  writ  of 
mandamus,  etc.  The  Commissioners  answered  the 
petition  denying  all  its  allegations  and  stating  that  a 
public  road  is  now  and  has  been  in  exactly  the  same 
location  as  it  was  when  originally  laid  out ;  that  it  has 
been  taken  care  of  by  the  Commissioners  during  all 
the  time  since  it  was  opened ;  that  the  fences  and  build- 
ings along  it  have  been  located  in  conformity  there- 
with; that  the  relator  and  the  Commissioners  are 
estopped  from  insisting  that  the  road  is  not  in  its 
proper  location  and  that  the  road  described  in  the  pe- 
tition, if  ever  laid  out,  has  been  abandoned  by  the 
public  and  the  route  used  has  been  acquired  by  the 
public  and  that  the  relator  has  not  the  clear  legal 
right  to  have  the  road  opened  as  prayed.  Upon  a 
hearing  before  the  court  the  writ  was  denied  and  the 
petition  dismissed.  The  relator  prosecutes  this  ap- 
peal. 

There  is  practically  no  controversy  over  the  facts. 
One  Hiram  Sandford  owned  the  land  on  both  sides 
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of  the  road  when  it  was  opened,  but  the  relator  now 
and  for  nearly  ten  years  has  owned  the  northwest 
quarter  of  section  31.  C.  P.  Lycan,  a  surveyor  and 
city  engineer  of  the  city  of  Paris,  testified  that  he 
found  the  rock  at  the  northeast  comer  of  section  36 
in  the  center  of  the  road,  as  it  now  exists,  and  that  he 
found  the  rock  at  the  southwest  comer  of  section  30, 
sixty  feet  north  of  the  north  line  of  the  highway.  From 
this  evidence  it  appears  that  there  is  a  jog  of  nearly 
seven  rods  between  the  ends  of  the  east  and  west  sec- 
tion lines  in  these  adjoining  townships.  The  petition 
for  the  road  described  the  road  as  beginning  at  the 
northeast  comer  of  section  36  at  a  road  running  west 
to  the  line  of  Douglas  county,  and  the  new  road  was 
to  run  thence  * '  one  mile  east  on  the  Section  line  of  30 
&  31.^'  The  order  of  the  Commissioners  made  in  1864 
shows  that  they  had  caused  a  survey  to  be  made  and 
that  the  road  was  ordered  laid  out  commencing  at  a 
rock  at  the  southwest  corner  of  section  30  and  the 
road  runs  thence  east.  The  evidence  shows  that  after 
the  road  was  staked  out,  a  fence  was  built  on  the  north 
side  of  it  in  1866  as  it  was  staked  out  and  that  fence 
has  remained  in  the  same  location  to  the  present  time, 
and  there  is  a  hedge  on  the  south  line  of  the  highway 
as  it  now  exists  that  has  been  there  for  over  twenty 
years.  It  is  clear  that  the  highway  as  it  now  exists 
has  been  in  the  same  location  for  forty-nine  years. 

While  the  statute  of  limitations  does  not  run  against 
the  public  yet  the  doctrine  of  estoppel  may  apply.  The 
land  on  both  sides  of  the  road  has  been  transferred 
and  the  present  owners  became  possessed  of  it  with 
a  road  kept  up  by  the  Commissioners  in  its  present 
location,  which  is  where  it  was  originally  staked  out. 
The  location  is  not  sought  to  be  changed  by  the  Com- 
missioners but  by  a  landowner  who  desires  the  road 
relocated,  and  there  is  no  proof  that  the  highway  was 
ever  opened  or  used  where  the  relator  now  desires  to 
have  it  located. 
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Where  a  highway  has  ceased  to  be  used  and  another 
is  acquired  with  the  consent  of  the  public  authorities, 
and  the  use  of  the  original  highway  has  ceased  for  a 
sufficient  length  of  time  to  clearly  indicate  an  accept- 
ance by  the  public  of  the  new  highway,  the  old  highway 
will  be  regarded  as  abandoned.  City  of  Peoria  v. 
Johnston,  56  HI.  45;  Highway  Com'rs  Town  of  Lanes- 
vUle  V.  KinahoM,  240  111.  593;  Galbraith  v.  lAttiech,  73 
111.  209;  Totvn  of  Lewiston  v.  Proctor,  27  111.  414; 
Champlin  v.  Morgan,  20  111.  181;  People  v.  Davis,  39 
111.  App.  162.  The  reasons  for  the  estoppel  of  the 
appellant  are  much  more  forceful  than  in  any  of  the 
cases  cited  because  a  highway  never  was  opened  or 
used  where  the  relator  now  seeks  to  have  it  located, 
and  the  road  as  now  located  has  been  used  for  forty- 
nine  years  and  has  no- jog  in  it. 

A  petition  for  a  writ  of  mandamus  must  show  a  clear 
right  to  the  relief  sought  to  be  obtained  {Parish  v. 
People,  203  111.  374),  and  that  clear  right  does  not 
appear  here. 

No  propositions  of  law  were  presented  and  no  ques- 
tion is  raised  concerning  the  introduction  of  evidence, 
hence  no  legal  question  is  saved  for  review. 

The  trial  court  properly  refused  the  prayer  of  the 
petition  and  dismissed  the  writ.  The  judgment  is 
affirmed. 

Affirmed. 

Mb.  Justice  Soholsield  took  no  part  in  the  decision 
of  this  case. 
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Frank  Whisman,  Administrator,  Appellee^  t.  O.  H. 

Small,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosTiN  D.  MTEB8,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Reversed  and  remanded.  Opinion  filed  Biay  6, 
1914. 


Statement  of  the  Case. 

Action  by  Frank  Whisman,  administrator  of  the 
estate  of  Laura  B.  Whisman,  deceased,  against  Qt.  H. 
Small  to  recover  damages  for  the  death  of  Laura  B. 
Whisman,  the  wife  of  Frank  Whisman,  alleged  to  have 
been  caused  by  malpractice  of  defendant.  The  first 
count  of  the  declaration  averred  that  the  defendant, 
a  physician,  was  called  to  attend  the  deceased  in  her 
confinement  and  that  he  negligently  infected  the  de- 
ceased at  the  time  of  the  delivery  of  a  child  with  ery- 
sipelas and  thereby  caused  her  death.  The  second 
count  averred  that  the  defendant  did  not  exercise  the 
degree  of  care  commensurate  with  the  standard  of 
medical  skill  in  the  vicinity  of  Leroy,  the  residence  of 
the  deceased,  and  did  not  make  as  many  professional 
visits  as  the  seriousness  of  the  case  required,  and  that 
he  wilfully  abandoned  the  case  and  refused  to  give 
further  treatment.  A  trial  resulted  in  a  verdict  and 
judgment  for  plaintiff  for  two  thousand  five  hundred 
dollars.    To  reverse  the  judgment,  defendant  appeals. 

Wblty,  Stebukg  &  Whitmoee,  for  appellant. 

Stoke,  Oglevee  &  TPkanehtsi  and  Leslie  J.  Owen,  for 
appellee. 

Mb.  Pbesiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 


62  Appellate  Coxjets  of  Illinois. 

Bell  V.  Bennett,  188  111.  App.  62. 

Abstract  of  the  Deelsion. 

1.  Witnesses,  S  131* — when  defendant  incompetent  to  testify  to 
converaationa  in  suit  brought  hy  administrator.  In  an  action 
against  a  physician  to  recover  for  the  death  of  plaintiff's  Intestate 
alleged  to  have  resulted  from  malpractice,  refusal  to  permit  the  de- 
fendant to  testify  to  a  conversation  held  between  himself  and  a 
nurse  in  an  adjoining  room  to  that  occupied  by  the  patient  and 
which  could  have  been  heard  by  the  patient,  and  to  a  conversation 
between  himself  and  the  patient  in  which  the  nurse  took  part  and 
concerning  which  the  nurse  had  testified,  held  not  error. 

2.  Witnesses,  §  93* — exceptions  to  section  2  of  Evidence  Act 
construed.  Neither  the  second  nor  the  fourth  exception  to  section 
2  of  the  Evidence  Act,  J.  ft  A.,  If  5519,  permits  a  party  In  interest 
to  testify  to  a  conversation  he  may  have  had  with  the  deceased, 
whether  it  was  testified  to  by  an  agent  of  the  deceased  or  by  a  dis- 
interested witness,  nor  do  they  permit  an  adverse  party  to  testify 
to  a  conversation  of  such  adverse  party  that  occurred  before  the 
death  in  the  presence  of  the  deceased  and  which  is  testified  to  by 
a  disinterested  witness  not  an  agent  of  the  deceased. 

3.  Witnesses,  §  48* — burden  of  proving  grounds  of  incompetency. 
The  presumption  is  that  one  offered  as  a  witness  is  competent  to 
testify,  and  the  burden  is  upon  the  party  objecting  to  state  and 
prove  the  grounds  of  his  objections. 

4.  Witnesses,  §  43* — competency  to  testify  to  conversations  toith 
defendant's  wife.  In  a  suit  against  a  physician  to  recover  for  the 
death  of  plaintiff's  intestate  alleged  to  have  resulted  from  mal- 
practice, where  the  facts  showed  that  a  nurse  attending  the  patient 
called  up  the  doctor's  office  and  was  answered  by  the  doctor's  wife, 
held  that  under  section  5  of  the  Evidence  Act,  J.  &.  A.,  H  5522,  neither 
the  nurse  nor  the  doctor's  wife  were  competent  to  testify  to  the  tele- 
phone conversation  for  the  reason  that  there  was  no  evidence  to 
show  that  the  doctor's  wife  was  acting  as  agent  for  her  husband. 


Darid  E.  Bell^  Appellee,  y.  Joseph  E.  Bennett,  Execu- 
tor, Appellant. 

1.  E3ZECXJT0BS  AND  AOMiNiST]UT(»s,  §  262* — right  of  heir  to  con- 
test claims.  Heirs  have  the  right  to  object  to  the  allowance  of  a 
claim  presented  against  an  estate. 


•S«e  Illinois  Notes  Disest,  Vols  XI  to  XT,  and  OnmiOaUTO  Quaxteriy,  same 
topic  and  sootlon  nmnber. 
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2.  Bills  and  noies,  S  408* — hurden  of  proving  execution.  An 
affidavit  denying  the  execution  of  a  note  sued  on  places  the  burden 
of  proving  its  execution  by  the  alleged  maker  on  the  plaintiff. 

3.  Bills  and  notes,  §  462* — when  instruction  as  to  burden  of 
proof  of  execution  erroneous.  In  an  action  to  have  a  note  allowed 
against  the  estate  of  the  alleged  maker  where  one  of  the  heirs  filed 
an  affidavit  denying  its  execution,  held  that  an  instruction  given  for 
plaintiff  which  placed  on  the  estate  the  burden  of  proving  that  the 
signature  to  the  note  was  not  the  signature  of  the  deceased,  was 
erroneous. 

4.  Bills  and  notes,  9  406* — "burden  of  proof.  In  an  action  to 
have  a  note  allowed  as  a  claim  against  the  estate  of  the  deceased 
maker,  the  burden  is  upon  the  estate  to  prove  that  there  was  no 
consideration  for  the  note  and  that  it  had  been  wholly  or  in  part 
paid. 

5.  iNSTBUCTiONS,  §  81* — When  improper  as  giving  special  promi- 
nence to  part  of  the  evidence.  An  instruction  directing  the  atten- 
tion of  the  jury  to  particular  entries  made  in  books  of  account 
which  were  admitted  in  evidence,  held  improper  as  giving  special 
prominence  to  a  particular  part  of  the  evidence. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the  Hon.  Will- 
iam 6.  Cochban,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1913.  Reversed  and  remanded.  Opinion  filed  May  6, 
1914. 

Stone  &  Gbay,  for  appellant. 

John  FuiiLEB,  Hebbick  &  Hebbick  and  Inoham  & 
Ingham,  for  appellee. 

Mb.  Pbesiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

David  E.  Bell  filed  a  claim  in  the  County  Court  of 
DeWitt  county  against  the  estate  of  his  father,  David 
E.  Bell,  deceased.  An  appeal  was  taken  from  the 
judgment  of  the  County  Court  to  the  Circuit  Court 
where  on  a  trial  before  a  jury  a  verdict  was  returned 
in  favor  of  claimant  for  $1,970.18,  on  which  judgment 
was  rendered.  Joseph  E.  Bennett,  the  executor  of 
the  estate  of  the  deceased,  and  who  is  also  a  son-in-law 
of  claimant,  and  three  of  the  heirs  prosecute  this  ap- 
peal. 

•Sc«  Dllnolfl  Notes  Dlireflt,  Vols  XI  to  XV,  and  Camvlatlye  Qaartorly,  Mm* 
fopte  and  Mctlon  inimber. 
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The  claim  as  sworn  to  by  claimant  is : 

**To  board,  lodging,  care  and  attention  and  special 
attention  in  sickness  furnished  and  rendered  to  David 
Bell  from  the  27th  day  of  April,  1909,  to  the  5th  day 

of  October,  1910,  at  $20  per  week $2,580.00 

To  principal  due  on  note 1,000.00 

To  interest  on  same  at  5%  from  July  11, 1912       18.62 

In  the  Circuit  Court  an  affidavit  made  by  J.  W.  Bell 
was  filed,  which  states  that  affiant  *  *  is  the  son  of  David 
Bell  deceased  and  one  of  the  heirs  at  law  of  said 
David  Bell  deceased;  that  he  has  examined  the  note 
which  is  a  portion  of  the  claim  sued  on  in  this  case; 
that  he  is  acquainted  with  the  handwriting  of  David 
Bell,  deceased,  and  that  he  believes  that  the  signature 
of  the  note  for  one  thousand  dollars  on  which  a  portion 
of  this  suit  is  based  is  not  the  genuine  signature  of 
David  Bell  deceased.''  Heirs  have  the  right  to  object 
to  the  allowance  of  a  claim  presented  against  an  es- 
tate. Section  60,  Administration  Act  (J.  &  A.  ^  109) ; 
Schlink  v.  Maxton,  153  111.  447 ;  Mason  v.  Bair,  33  111. 
194. 

The  affidavit  denying  the  execution  of  the  note  placed 
the  burden  of  proving  its  execution  by  the  alleged 
maker  on  the  appellee.  Section  52,  Practice  Act  (J. 
&  A.  ^  8589).  The  evidence  is  conflicting  as  to  whether 
the  signature  to  the  note  is  the  signature  of  the  de- 
ceased. In  that  condition  of  the  evidence  it  was  neces- 
sary that  the  instructions  on  that  issue  should  be 
accurate.  The  twelfth  instruction  given  for  appellee 
is:  **The  court  instructs  the  jury  that  the  note  in 
evidence,  if  executed  by  the  deceased,  David  Bell,  is 
prima  facie  evidence  that  at  the  time  of  its  execution, 
David  Bell  was  indebted  to  the  plaintiff,  David  E. 
Bell,  for  the  full  amount  specified  in  the  note;  and, 
before  the  defendant  can  defeat  that  claim,  he  must 
prove  by  a  preponderance  of  the  evidence  that  there 
was  no  consideration  for  the  giving  of  the  note,  or 
that  it  has  been  paid,  or  that  it  has  not  the  genuine 
signatiire  of  David  Bell  attached  thereto.'' 
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Tlie  latter  part  of  this  instruction  places  on  the 
estate  the  burden  of  proving  that  the  signature  to 
the  note  is  not  the  signature  of  the  deceased,  while  the 
law  is  that  the  burden  of  proving  the  signature  is  on 
the  appellee,  when  the  execution  of  the  instrument 
had  been  denied  by  an  affidavit  made  by  one  of  the 
heirs  to  the  estate. 

It  is  also  contended  on  behalf  of  appellant  that  there 
was  no  consideration  for  the  note  and  that  it  was  a 
gift  from  the  deceased  to  the  appellee,  and  if  the  note 
was  executed  by  the  deceased  that  it  had  been  wholly 
or  in  part  paid.  Upon  these  questions  the  burden  of 
proof  was  upon  appellant.  If  the  appellee  proved 
the  execution  of  the  note  by  the  deceased  by  a  pre- 
ponderance of  the  evidence,  then  appellee  would  be 
entitled  to  recover  for  the  full  amount  of  the  note, 
unless  the  appellant  sustained  by  a  preponderance  of 
the  evidence  some  one  of  the  other  defenses  claimed. 

A  book  kept  by  the  deceased  containing  several 
pages  of  accounts  was  offered  and  admitted  in  evi- 
dence. The  fourth  instruction  given  at  the  request  of 
appellee  directed  the  attention  of  the  jury  particularly 
to  the  entries  on  *'page  91  thereof.''  Instructions 
should  not  direct  the  jury's  attention  to  particular 
jwrtions  of  the  evidence  and  thereby  give  such  evi- 
dence special  prominence. 

Since  the  case  must  be  reversed  for  the  errors 
pointed  out  we  refrain  from  expressing  any  opinion  on 
its  merits.  The  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


YoL  CLXXXVin     i 
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James  W.  OuIIett,  Appellant,  y.  George  W.  Leaverton 

and  Grace  Leaverton,  Appellees. 

1.  Fbattd,  §  72* — when  declaration  in  action  for  fraud  and  deceit 
sujSficienU  A  declaration  in  an  action  on  the  case  for  false  represen- 
tations and  deceit  on  the  part  of  defendants  to  induce  plaintifT  to 
purchase  real  estate,  held  not  demurrable  because  it  did  not  allege 
the  contract  was  in  writing. 

2.  Fraud,  §  72* —  aufjflciency  of  declaration  in  action  for  fraud  and 
deceit.  In  an  action  on  the  case  for  false  representations  and 
deceit  alleged  to  have  induced  plaintiff  to  purchase  real  estate,  the 
contract  of  sale  need  not  he  pleaded  as  if  the  action  were  based  on 
the  contract,  but  so  much  of  it  should  be  set  forth  as  will  describe 
the  wrong  sought  to  be  redressed. 

8.  S^AUD,  §  58* — averments  and  proofs  to  sustain  action  for  fraud 
and  deceit.  To  recover  for  fraud  and  deceit  all  that  is  necessary 
to  aver  and  prove  is  that  the  representations  made  were  untrue, 
that  the  party  making  them  knew  them  to  be  false,  that  the 
representations  made  were  material  to  the  transaction  and 
were  made  with  intent  to  deceive,  that  the  party  to  whom  the 
representations  were  made  relied  upon  them  as  true,  and  was  in- 
duced to  act  by  reason  of  such  representations  and  was  misled  and 
damaged  thereby. 

4.  Vendob  Ain)  FUBCHASEB,  §  39* — when  false  representation  of 
vendor  material.  Representation  made  by  a  vendor  to  a  proposed 
purchaser  of  a  city  lot  that  the  main  pipes  of  the  city  heating  plant 
were  in  the  street  in  front  of  the  lot  so  that  a  building  desired  to  be 
erected  on  the  lot  by  the  purchaser  could  be  connected  with  the 
plant,  held  not  to  be  a  statement  puffing  the  value  of  the  lot  but  a 
statement  of  a  material  fact 

5.  Vendor  and  purchaser,  §  42* — when  purchaser  need  not  in- 
vestigate vendor's  representation.  Where  a  vendor  makes  a  repre- 
sentation that  a  city  lot  was  situated  on  a  street  in  which  the  mains 
of  the  city  heating  plant  were  laid,  the  purchaser  may  rely  on  its 
truth  without  investigating  the  representation. 

6.  Fraud,  S  72* — when  counts  in  declaration  demurrable  as  in- 
definite. Counts  in  a  declaration  for  fraud  and  deceit  in  inducing 
plaintiff  to  purchase  city  lots,  which  averred  that  defendants  know- 
ingly and  falsely  represented  that  the  mains  of  the  city  heating 
plant  were  accessible  to  it,  Jield  demurrable  as  indefinite  in  so  far 
as  they  state  the  mains  were  accessible. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Creighton,  Judge,  presiding.    Heard  in  this  court  at  the 

•See  nilnoii  Notes  DlipMt,  Vols.  XI  to  XV,  and  CvmiilatlTe  <|iuurt«rly,  MHie 
iopio  and  aeetlon  nnmber. 
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October  term,  1913.    Reversed  and  remanded  with  directions.    Opin- 
ion filed  May  6,  1914. 

Noah  Gullett,  G.  B.  Gillespie  and  A.  M.  Fitz- 
gerald, for  appellant. 

Smith  &  Fbiedmeyeb,  for  appellees. 

Mb.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

James  W.  Gullett  begun  this  action  in  case  against 
Grace  Leaverton  and  George  W.  Leaverton  for  fraud 
and  deceit  averred  to  have  been  used  by  defendants  in 
making  the  sale  of  a  city  lot  to  plaintiff.  A  demurrer 
was  sustained  to  the  declaration  and  judgment  entered 
in  favor  of  the  defendants.    The  plaintiff  appeals. 

The  declaration  contains  four  counts.  The  material 
averments  of  the  first  count  are :  That  appellant  pur- 
chased from  appellees  certain  real  estate  in  the  city  of 
Springfield;  that  the  inducement  which  caused  appel- 
lant to  purchase  this  property  was  the  false  represen- 
tations of  appellees  that  **City  Hot  Water  Heat**  was 
accessible  to  the  said  premises  and  that  the  main  pipes 
of  the  **City  Hot  Water  Heating  Plant**  were  laid  in 
the  street  in  front  of  them  so  that  the  owner  thereof 
could  attach  and  connect  heating  pipes  thereto  from 
the  said  premises  and  heat  buildings  thereon ;  that  such 
representations  were  false  and  fraudulent;  that  ap- 
pellees well  knew  that  these  representations  were  false 
and  fraudulent,  and  made  them  for  the  purpose  of  de- 
ceiving appellant;  that  appellant  did  not  know  that 
they  were  false ;  that  because  of  these  representations 
appellant,  relying  upon  them,  was  induced  to  and  did 
purchase  the  premises  in  question,  and  that  because  of 
such  false  and  fraudulent  representations  appellant 
has  suffered  damage  of  one  thousand  dollars. 

The  second  count  contains  the  further  averment  that 
appellees  knew  appellant  desired  to  purchase  a  lot  on 
which  to  erect  a  flat  building. 
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The  third  and  fourth  counts  omit  the  averment  that 
the  pipes  of  the  heating  plant  were  laid  in  the  street 
in  front  of  the  lot  but  aver  that  appellees  knowingly 
and  falsely  represented  that  they  were  accessible  to 
the  said  premises. 

The  demurrer  states  as  a  special  cause  that  the  dec- 
laration is  insufficient  because  each  count  is  based  on  a 
supposed  contract  for  the  sale  of  real  estate,  and  it  is 
not  alleged  that  said  contract  is  in  writing.  The  con- 
tract not  being  the  foundation  of  an  action  on  the  case 
for  false  representations  and  deceit,  need  not  be 
pleaded  as  if  the  action  were  based  on  the  contract,  but 
so  much  should  be  set  forth  as  will  describe  the  wrong 
sought  to  be  redressed.    8  Encyc.  of  PI.  &  Pr.  909. 

To  recover  for  fraud  and  deceit  all  that  is  necessary 
to  aver  and  prove  is  that  the  representations  made 
were  untrue,  that  the  party  making  them  knew  them  to 
be  false,  that  the  representations  made  were  material 
to  a  transaction  and  were  made  with  intent  to  deceive, 
that  the  party  to  whom  the  representations  were  made 
relied  upon  them  as  true,  and  was  induced  to  act  by 
reason  of  such  representations  and  was  misled  and 
damaged  thereby.  Merwin  v.  Arbiickle,  81  111.  501; 
Crocker  v.  Mardey,  164  111.  282. 

The  appellees  insist  that  the  representations  averred 
in  the  declaration  were  only  puffing  or  exploiting  the 
value  of  the  lot.  The  averment  of  the  declaration  is  that 
appellant  desired  to  purchase  a  lot  for  the  purpose  of 
erecting  thereon  a  **flat  building,''  so  situated  that  it 
could  be  connected  with  the  mains  of  the  city  heating 
plant  and  heated  therefrom;  that  appellees  knew  the 
wishes  of  appellant  and  falsely  and  fraudulently  rep- 
resented that  the  lot  they  sold  appellant  was  so  situ- 
ated. The  representations  made  were  representations 
of  fact  which  it  is  averred  were  untrue.  The  statement 
that  the  main  pipes  of  the  heating  plant  were  in  the 
street  in  front  of  the  lot  was  neither  puffing  the  value 
nor  a  statement  concerning  the  value  but  was  a  state- 
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ment  of  a  material  fact.  Heating  mains  are  not  ob- 
vious to  the  inspection  of  people,  and  there  was  no 
reason  or  cause  for  appellant  to  suspect  the  statement 
was  false.  It  was  not  necessary  for  him  to  investigate 
the  representation;  he  had  the  right  to  rely  upon  its 
truth.  Endsley  v.  Johns,  120  HI.  469 ;  Antle  v.  Sexton, 
137  HI.  410;  Linington  v.  Strong,  107  HI.  295;  Vm 
Velsor  V.  Seeberger,  59  HI.  App.  322. 

The  counts  that  state  the  mains  were  accessible  are 
indefinite  and  as  to  those  two  counts  the  demurrer  was 
properly  sustained,  but  the  first  and  second  counts 
state  a  good  cause  of  action  and  the  demurrer  should 
have  been  overruled  as  to  them.  The  judgment  is  re- 
versed and  the  cause  remanded  with  directions  to  over- 
rule the  demurrer  to  the  first  and  second  counts. 

Reversed  and  remanded  with  directions. 


Paul  0.  Moratz,  Appellee,  y.  Hanrtce  C.  McCarthy, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  tlie  County  Court  of  McLean  county;  the  Hon.  Homer 
W.  Haix,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1918.    Affirmed.    Opinion  filed  May  5,  1914. 

Statement  of  the  Case. 

Action  by  Paul  0.  Moratz  against  Maurice  C.  Mc- 
Carthy to  recover  an  amount  due  on  an  order  for 
$77.67  given  to  plaintiff  by  defendant  on  a  settlement 
of  a  building  account.  The  suit  was  begun  before  a 
justice  of  the  peace  and  an  appeal  was  taken  to  the 
County  Court.  The  court  on  the  day  the  case  was  set 
for  trial  denied  defendant's  motion  for  a  continuance, 
but  postponed  the  trial  until  the  next  day.  Defendant 
failing  to  appear  on  the  following  day,  plaintiff  re- 
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covered  a  verdict  and  judgment  for  $82.50.   To  reverse 
the  judgment,  defendant  appeals. 

Counsel  for  appellant  made  a  statement  of  the  case 
but  filed  no  brief  or  argument. 

DeMange,  Gillespie  &  DeMangb^  for  appellant. 

LrmsrosTON  &  Bach,  for  appellee. 

Mb.  PnEsroiNG  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

GoirmnjANGS,  {  51* — when  deniai  of  motion  not  error.  A  denial 
of  defendant's  motion  for  a  continuance  made  on  the  day  the  case 
was  set  for  trial  on  the  ground  that  defendant  and  his  attorney  had 
no  notice  of  the  setting  of  the  case  for  trial  and  that  defend- 
ant could  not  he  ready  on  that  day  hecause  he  did  not  know  the 
whereabouts  of  two  of  his  witnesses,  who  were  in  the  city  of  Bloom- 
ington,  and  because  another  witness  was  in  Taylorville,  held  not 
error  where  it  appeared  the  court  ofTered  to  postpone  the  trial  untU 
1:30  p.  H.  the  next  day  and  counsel  stated  he  could  not  be  ready  by 
that  time*  but  the  court  did  postpone  the  trial  to  the  following 
day  and  no  reason  appeared  showing  why  defendant  could  not  have 
been  ready  the  day  the  case  was  tried  if  he  had  used  any  diligence 
to  procure  his  witnesses  after  the  hearing  was  postponed. 


Edward  F.  Trego,  Trustee  for  use  of  William  Hoore 
and  Alfred  H.  Trego,  Appellant,  y.  The  Estate  of 
James  A.  Cunningham,  Deceased,  Appellee. 

1.  Pbincifal  awd  subett,  §  96* — insolvency  of  cosureties  as  affect- 
ing right  to  contribution  in  law  and  equity.  In  a  suit  at  law  against 
a  cosurety  for  contribution,  the  surety  can  only  recover  a  cosurety's 
aliquot  part  calculated  on  the  whole  number  of  sureties  without  ref- 
erence to  the  insolvency  of  the  cosureties,  while  in  equity,  if  one  or 
more  are  insolvent,  the  loss  is  apportioned  among  the  solvent  ones. 

2.  CoNTRiBUTiow,  §  2* — jurisdidtion  of  Probate  Court  to  follow  the 

•See  nUnots  Note*  Dlxert,  Vols.  XI  to  XT,  and  CnmvUitlTe  Qmirtorly, 
topic  and  MCtlon  number. 
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rule  in  equity.  Where  a  trustee  for  the  use  of  sureties  on  notes 
presented  a  claim  against  the  estate  of  a  deceased  cosurety,  held  that 
the  Probate  Court  could  follow  the  rule  of  a  court  of  equity  as  to  the 
extent  of  recovery,  by  omsidering  the  number  of  Insolvent  cosure- 
ties and  apportioning  the  loss  on  the  solvent  ones. 

3.  Bills  aivo  itotes,  S  177* — when  indorsera  liable  as  guarantor 
and  coauretiee  as  to  each  other.  The  provisions  of  paragraphs  2 
and  3  of  sec  64  of  the  Negotiable  Instrument  Act  of  1907,  J.  ft  A. 
T  7703,  make  indorsers,  before  delivery  of  a  note  payable  to  the  or- 
der of  the  maker,  guarantors  and  cosureties  as  regards  each  other. 

4.  Bills  Aim  notes,  9  183* — liaWity  of  indorsera  as  to  each  other. 
In  determining  the  liability  of  indorsers  to  each  other,  section  68  of 
the  Negotiable  Instrument  Act  of  1907,  J.  ft  A.  f  7707,  should  be 
read  in  connection  with  the  provisions  of  section  64  of  such  Act, 
J.  ft  A.  T  7703. 

5.  CouBTS,  {  105* — equitable  jurisdiction  of  Probate  Courts.  Al- 
though Probate  Courts  have  no  general  chancery  jurisdiction,  yet 
in  probate  matters  they  have  Jurisdiction  of  an  equitable  character, 
may  adopt  the  forms  of  equitable  proceedings  and  grant  relief  of 
an  equitable  nature  where  Justice  and  equity  require  such  relief. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
E.  R.  £.  KiMBBouGH,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Affirmed.  Opinion  flUd  May  5,  1914,  Reheaiv 
ing  denied  June  26,  1914.    Certiorari  allowed  by  Supreme  Court 

H.  M.  Stb^y,  H.  M.  Steely,  Jb.,  and  J.  B.  Mann, 
for  appellant. 

Dyeb  &  Dyeb^  Bbabiok  &  Meekb  and  Frank  Lindlby, 
for  appellee. 

Mb.  Pbbsiding  Justice  Thompson  delivered  the  opin- 
ion of  the  conrt. 

Edward  F.  Trego,  trustee  for  the  nse  of  William 
Moore  and  Alfred  H.  Trego,  presented  to  the  Probate 
Conrt  of  Vermilion  county  two  claims  against  the  es- 
tate of  James  A.  Cunningham,  deceased.  The  claims 
are  for  contribution  to  the  amounts  alleged  to  have 
been  paid  by  the  trustee  on  behalf  of  the  beneficiaries  on 
notes  made  by  the  Hoopeston  Horse  Nail  Company,  pay- 

•See  Dllnoii  Notee  Dlcefrt,  Vole.  ZJ  to  XT,  and  CumulatlTe  Quarterly,  same 
tople  and  eeetSon  aimuMr. 
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able  to  itself  and  which,  before  delivery,  were  indorsed 
by  the  company  and  James  A.  Cunningham,  William 
Moore,  Alfred  H.  Trego,  John  L,  Hamilton,  C.  S. 
Crary  and  W.  W.  Todd. 

One  of  the  claims  is  for  $110,601.58  being  one-third  of 
the  sum  of  $331,804.76  that  claimant  insists  he  paid  for 
the  beneficiaries  in  satisfaction  of  seventy-six  of  said 
notes.  The  other  claim  is  for  $2,017.61,  one-third  of 
the  sum  of  $6,052.84  which  claimant  insists  was  paid  by 
liim  for  the  beneficiaries  in  satisfaction  of  four  other 
notes.  From  the  judgments  rendered  in  the  Probates 
Court  appeals  were  taken  to  the  Circuit  Court,  where 
by  agreement  of  the  parties  they  were  consolidated 
and  tried  by  the  court  without  a  jury.  A  judgment  was 
rendered  in  the  consolidated  case  allowing  the  claim 
to  the  amount  of  $47,626.46  as  of  the  seventh  class,  to 
be  paid  in  due  course  of  administration.  An  appeal  was 
prayed  by  both  parties  and  the  claimant  has  perfected 
his  appeal. 

The  appellant  assigns  as  error  that  the  court  should 
have  entered  judgment  in  his  favor  for  $95,252.92,  and 
that  the  evidence  showing  that  Todd,  Crary  and  Ham- 
ilton were  insolvent;  the  court  should  have  held  the 
estate  liable  for  one-third  of  the  amount  paid  by  the 
trustee  in  satisfaction  of  the  notes  of  the  company, 
while  it  only  held  the  estate  liable  for  one-sixth  of  the 
sum  paid  by  the  trustee. 

The  appellee  has  assigned  cross-errors  and  contends 
(1)  that  the  five  surviving  indorsers  of  the  notes  loaned 
their  credit  to  the  company  after  the  death  of  Cun- 
ningham and  that  the  principal  debtor  paid  the 
notes;  (2)  that  Moore's  and  Trego's  names  were  in- 
dorsed above  Cunningham's  name  on  the  notes  and 
that  therefore  they  cannot  have  contribution  without 
proof  of  a  contract  that  all  indorsers  should  be  equally 
liable;  (3)  that  a  large  part  of  the  notes  and  interest 
was  paid  with  the  assets  of  the  company;  (4)  in  hold- 
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ing  the  propositions  of  law  submitted  by  appellant; 
and  (5)  that  the  judgment  is  excessive.  Other  errors 
are  assigned  but  are  not  argued. 

Counsel  for  appellant  state  in  their  argument  that 
the  court  only  rendered  judgment  for  one-sixth  of  the 
amount  that  it  found  had  been  paid  by  the  beneficiaries 
of  appellant  as  coindorsers  of  the  notes  of  the  com- 
pany, and  counsel  for  appellee  in  their  statement  and 
argument  admit  that  the  court  only  rendered  judg- 
ment for  one-sixth  of  the  amount  so  paid.  There  is 
nothing  in  the  record  that  justifies  such  statement  of 
appellant  and  the  admission  of  appellee.  The  ruling 
of  the  cx)urt  on  the  propositions  of  law  and  fact  pre- 
sented by  appellant  shows  that  the  court  held  that 
appellant  was  entitled  to  recover  one-third  of  the 
amount  paid  by  the  beneficiaries  as  such  indorsers,  and 
this  court  must  review  the  case  as  it  appears  in  the 
record. 

The  record  is  voluminous,  yet  there  is  little  contro- 
versy over  the  facts.  Cunningham  died  January  11, 
1910.  The  Hoopeston  Horse  Nail  Company  was  a  cor- 
poration engaged  in  the  manufacture  of  horseshoe 
nails  and  the  sale  of  collar  pads.  James  A.  Cunningham, 
William  Moore,  Alfred  H.  Trego,  John  L.  Hamilton, 
C.  S.  Crary  and  W.  W.  Todd,  held  all  the  stock  of  the 
company  and  were  directors.  The  Horse  Nail  Com- 
pany, Hamilton,  Crary  and  Todd  were  insolveni  At 
the  date  of  Cunningham's  death  his  name  appeared  as 
indorser  with  the  other  five  stockholders  on  $318,318.23 
of  the  company's  paper.  These  notes  were  about  eighty 
in  number  and  were  in  the  following  form : 
'*  $5,000.00    Hoopeston,  III,  July  16,  1909    No. — . 

Six  months  after  date,  we,  or  either  of  us,  promise 
to  pay  to  the  order  of  ourselves  Five  Thousand  and 
no/100  dollars,  value  received,  with  interest  at  7  per 
cent  per  annum  from  maturity  payable  annually  at 
Hoopeston  National  Bank,  Hoopeston,  Illinois. 
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HooPESTON  HoBSE  Nail  Compant,     (Seal.) 

By  A.  H.  Tbego^  Pres.  (Seal.) 
indorsed  as  follows: 

HOOPESTON  HoBSE  NaIL  COBiPANY, 

By  A.  H.  Tbego,  Pres. 
C.  S.  Crary,  William  Moore,  A.  H.  Trego,  John  L. 
Hamilton,  J.  A.  Cimningham,  W.  W.  Todd.'^ 
except  that  they  differed  as  to  the  amounts  and  dates, 
and  five  of  them  bore  interest  at  a  less  rate  and  the 
order  of  the  indorsers  varied,  in  that  while  all  six  di- 
rectors indorsed  the  notes,  with  the  exception  of  one 
$10,000  note  held  by  the  Hoopeston  National  Bank,  on 
which  Cnnningham's  name  did  not  appear  for  the  rea- 
son he  was  an  ofScer  of  the  bank,  and  that  sometimes 
Cnnningham^s  name  was  indorsed  above  the  names  of 
either  Moore  or  Trego  and  sometimes  after  their 
names.  These  notes  were  held  by  banks  scattered  over 
the  States  of  Illinois  and  Indiana  wherever  a  bank 
would  discount  the  paper. 

After  the  death  of  Cunningham  the  remaining  di- 
rectors undertook  to  negotiate  with  the  representatives 
of  his  estate  to  arrive  at  some  agreement  whereby  the 
estate  would  remain  liable  for  its  share  of  the  liability 
on  the  company's  notes  and  on  new  notes  that  should  be 
issued  to  pay  notes  as  they  matured,  but  they  did  not 
succeed  in  making  any  agreement. 

At  the  date  of  Cunningham 's  death  the  assets  of  the 
company  consisted  of  $23,124.33  in  the  hands  of  the 
treasurer,  of  which  $10,000  was  derived  from  the  dis- 
count of  the  $10,000  note  at  the  Hoopeston  National 
Bank,  about  $75,000  worth  of  merchandise  bills  and 
accounts  receivable  and  real  estate  of  the  value  of 
$15,000,  in  all  about  $113,000. 

Immediately  after  Cunningham's  death  a  circular 
letter  was  sent  out  by  the  company  to  all  the  holders  of 
its  paper  advising  them  of  his  death,  and  stating  that 
the  paper  of  the  company  would  be  issued  as  before 
and  indorsed  by  the  five  surviving  indorsers  who  were 
represented  to  be  worth  $1,500,000. 
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The  company  succeeded  in  discounting  eight  notes, 
amounting  to  $42,500  made  by  it  and  indorsed  by  the 
five  directors,  and  with  part  of  the  proceeds  of  these 
notes  it  paid  six  of  the  notes,  amounting  to  $27,500, 
included  in  the  itemized  claim  of  appellant.  The  re- 
maining proceeds  of  the  eight  notes,  with  $56,161.51 
received  from  the  sale  of  nails  and  pads,  was  used  to 
retire  $40,500  of  the  notes  listed  in  appellant's  claim 
and  a  $2,500  note  on  which  Cunningham's  name  was 
indorsed,  but  which  was  probably  not  negotiated  until 
after  his  death,  it  being  in  the  mail  at  that  time,  and 
in  pa3ring  the  expenses  of  running  the  business  of  the 
company  for  several  months  after  Cunningham's 
death.  The  remaining  notes  of  the  company  outstand- 
ing at  the  death  of  Cunningham  with  interest  at  five 
per  cent,  from  the  date  of  payment,  amounting  in  all 
to  $285,958.76  were  taken  up  with  the  proceeds  of  notes 
executed  by  the  five  surviving  directors,  and  on  which 
the  name  of  the  company  did  not  appear.  Notes  exe- 
cuted by  these  five  directors  are  hereinafter  called  joint 
notes. 

After  the  attempt  to  make  an  arrangement  with 
the  Cunningham  estate  under  which  it  would  remain 
liable  for  the  indebtedness  of  the  company  had  failed, 
the  five  remaining  directors  signed  a  large  number  of 
notes  in  blank,  and  left  them  in  the  custody  of  Todd, 
the  manager  of  the  company.  After  February  1, 1910, 
if  the  holder  of  one  of  the  notes  on  which  Cunning- 
ham's name  appeared  as  an  indorser  with  the  other  di- 
rectors, wanted  payment  of  his  note,  he  was  given  a 
joint  note,  if  he  would  accept  it ;  if  he  would  not  accept 
such  a  note,  the  Horse  Nail  Company  borrowed  the 
money  elsewhere  on  one  of  the  joint  notes.  The  proceeds 
of  the  joint  notes  were  deposited  in  the  bank  to  the  credit 
of  the  company  until  May  10, 1910,  and  were  paid  out  by 
the  check  of  the  company  in  the  payment  of  current  ex- 
penses of  the  company,  and  in  taking  up  notes  as  they 
matured  the  company  appears  to  have  used  the  pro- 
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ceeds  as  it  pleased.  A  stipulation  shows  that  forty- 
three  notes  included  in  appellant's  claim  and  including 
the  $40,500  of  notes  paid  with  money  from  other 
sources  than  the  proceeds  of  joint  notes  on  which  Cun- 
ningham's name  appears,  the  principal  of  which 
amounts  to  $150,718.23,  were  paid  off  by  the  checks  of 
the  Horse  Nail  Company  without  issuing  joint  notes 
to  the  holders. 

After  May  10, 1910,  when  a  joint  note  was  negotiated 
the  proceeds  were  placed  to  the  credit  of  the  Horse 
Nail  Company,  and  when  a  note  came  due  the  com- 
pany issued  its  check  to  Trego,  trustee,  and  the  trustee 
issued  his  check  to  the  creditor.  After  November  15, 
1910,  Trego  and  Moore  furnished  cash  to  pay  some 
notes,  and  when  they  furnished  cash  they  took  notes 
executed  by  the  other  directors  either  to  themselves  or 
by  themselves  and  the  other  directors  to  third  parties 
for  their  own  use. 

The  appellee  insists  that  because  of  the  method 
adopted  in  the  payment  of  the  notes  of  the  Horse  Nail 
Company  and  the  method  by  which  the  money  was  pro- 
cured that  was  used  to  pay  the  notes,  that  the  payment 
was  not  made  by  the  beneficiaries  of  appellant  but 
by  the  original  debtor,  the  Horse  Nail  Company.  The 
evidence  tends  to  show  that  a  stock  of  these  joint  notes, 
signed  in  blank,  was  kept  on  hand  in  the  possession  of 
Todd,  the  manager  of  the  company  as  the  agent  of 
Moore  and  Trego,  and  when  it  was  necessary  to  use 
one,  it  was  filled  in  with  the  date  and  amount  and  put 
in  circulation.  The  Horse  Nail  Company  was  insol- 
vent and  unable  to  pay  its  notes  or  continue  in  busi- 
ness without  financial  assistance.  The  makers  of  the 
joint  notes  in  lending  the  company  their  credit  and 
executing  their  notes  to  it,  which  it  sold  without  its 
indorsement,  secured  to  the  company  the  means  with 
which  it  paid  its  notes  and  for  a  time  continued  its 
business.  The  transactions  up  to  May  10,  1910,  have 
the  appearance  of  a  loan  of  the  credit  of  the  soakers 
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of  the  joint  notes  rathor  than  the  pajinent  of  a  secur- 
ity debt.  After  that  time  the  notes  were  paid  by  the 
trustee  or  the  beneficiaries  until  all  the  company's 
notes  were  paid.  It  also  appears  that  Moore  and 
Trego  were  only  making  these  joint  notes  for  the  pur- 
pose of  paying  off  the  company's  notes  that  the  assets 
of  the  company,  when  reduced  to  cash,  were  insufficient 
to  pay,  and  of  which  they  were  the  only  solvent  guar- 
antors. 

The  appellant  offered  and  the  court  held  the  follow- 
ing propositions  of  law : 

**It  being  shown  that  six  parties  endorsed  the  notes 
on  which  the  claims  in  this  case  are  founded,  on  the 
back  thereof,  to-wit :  C.  S.  Crary,  A.  H.  Trego,  Will- 
iam Moore,  W.  W.  Todd,  J.  A.  Cunningham,  and  John 
L.  Hamilton,  and  it  being  shown  that  C.  S.  Crary,  W. 
W.  Todd  and  John  L.  Hamilton  are  each  insolvent,  the 
Court  holds  it  to  be  the  law  that  the  loss  should  be  ap- 
portioned equally  between  William  Moore,  A.  H. 
Trego,  and  the  estate  of  J.  A.  Cunningham,  deceased, 
to-wit,  each  one  bearing  the  one-third  part  thereof,  with 
interest. 

**2.  The  Court  holds  it  to  be  the  law  that  where 
several  parties  are  liable  as  makers,  or  as  sureties,  or 
as  endorsers,  or  as  guarantors,  and  one  or  more  of  them 
pay  the  debt  or  demand,  they  are  entitled  to  contribu- 
tion from  the  other  solvent  makers,  sureties,  endorsers 
or  guarantors,  and  that  the  loss  must  be  apportioned 
among  the  solvent  parties,  equally. 

*'3.  The  Court  holds  it  to  be  the  law  that  in  the 
allowance  of  claims,  on  appeal  from  the  Probate  Court, 
the  jurisdiction  of  the  Court  extends  to  claims  of  both 
a  legal  and  an  equitable  character,  and  that  the  Court 
acts  as  a  court  of  equity  in  the  allowance  of  claims  and 
is  governed  by  the  same  equitable  rules  and  principles 
that  govern  in  a  proceeding  in  equity.'' 

The  appellant  also  asked  the  court  to  hold,  as  a  ques- 
tion of  law,  that  Crary,  Todd  and  Hamilton  under  the 
evidence  were  at  the  time  of  the  death  of  Cunning- 
ham and  now  are  insolvent;  this  the  court  marked 
**Held  as  a  question  of  fact,  only."    The  court  having 
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held  on  every  proposition  of  law  and  fact  as  requested 
by  appellant,  he  has  no  reason  to  complain  concerning 
the  holdings  of  the  court. 

Appellee  however  contends  that  the  court  erred  in 
its  holding  on  the  propositions  of  law.  The  conten- 
tion of  appellee  regarding  the  first  proposition  of  law 
is  that  the  six  indorsers  of  the  notes  of  the  company 
outstanding  at  the  time  of  Cunningham's  death  were 
ordinary  indorsers,  under  the  provisions  of  the 
statute  (section  68,  Neg.  Inst.  Act  of  1*907,  Hurd's  B. 
S.,  ch.  98,  §  86,  J.  &  A.  T[  7707)  which  provides:  ''As 
respects  one  another  indorsers  are  prima  facie  liable 
in  the  order  in  which  they  indorse  but  evidence  is  ad- 
missible to  show  that  as  between  or  among  themselves 
they  have  agreed  otherwise. '*  It  is  argued  that  there 
is  no  evidence  of  any  agreement  among  the  indorsers 
and  that  in  every  note  Cunningham's  name  appears 
below  that  of  one  of  the  beneficiaries. 

The  provisions  of  paragraphs  2  and  3  of  section  64 
of  the  Negotiable  Instrument  Act  of  1907  (Hurd's  R. 
S.,  ch.  98,  §  82,  J.  &  A.  If  7703)  are  an  answer  to  appel- 
lee's contention  and  have  been  overlooked.  This  sec- 
tion of  the  statute  concerns  the  liability  of  indorsers 
in  blank  before  delivery.  These  provisions  are: 
' '  2.  If  the  instrument  is  a  note  or  unaccepted  bill  pay- 
able to  the  order  of  the  maker  or  drawer  or  is  payable 
to  bearer  he  is  liable  to  all  parties  subsequent  to  the 
maker  or  drawer.  3.  If  he  signs  for  the  accommoda- 
tion of  the  payee,  he  is  liable  to  all  parties  subsequent 
to  the  payee. ' '  These  provisions  clearly  make  indors- 
ers, before  delivery  of  a  note  payable  to  the  order  of  the 
maker,  guarantors  and  cosureties  as  regarding  each 
other.  The  provisions  of  the  statute  relied  upon  by 
appellee  must  be  read  in  connection  with  the  provisions 
of  section  64,  and  the  case  of  Tinker  v.  Catling  205  111. 
108,  was  decided  before  the  Act  of  1907  was  passed 
and  does  not  control  the  statute. 
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If  this  was  a  suit  at  law  by  a  surety  against  a  cosur- 
ety for  contribution  appellant  could  only  recover  a  co- 
surety's aliquot  part  calculated  on  the  whole  number 
of  sureties  without  reference  to  the  insolvency  of  the 
cosureties^  while  in  equity,  if  one  or  more  are  insolvent 
the  loss  is  apportioned  among  the  solvent  ones.  Sloo 
V.  Pool,  15  m.  47;  9  Cyc.  801;  Byers  v.  Alcorn,  6  111. 
App.  39.  Appellant  contends  that  in  the  allowance 
of  claims  a  Probate  Court  is  a  court  of  equity.  It  was 
said  by  Justice  Cartwright  in  Thomson  v.  Black,  200 
HI.  461 :  *  *  The  common  law  remedies  against  a  party 
cease  at  his  death,  and  the  statutory  remedies  against 
his  estate  provided  by  the  Administration  act  must 
then  be  pursued,  so  far  as  the  probate  court  is  con- 
cerned. •  •  •  All  demands  of  every  nature  are  to  be 
exhibited  to  the  probate  court  for  adjustment  and  to 
be  classified  and  settled.  *  *  *  No  regular  pleadings 
are  required.  •  •  •  Claims  not  due  may  be  allowed, 
and  the  proceedings  bear  no  analogy  to  proceedings 
conducted  according  to  the  course  of  the  common  law. 
It  was  not  intended  by  the  legislature  that  claims 
should  only  be  presented  in  technical  legal  forms. 
•  •  •  The^  proceeding  in  the  presentation  and  al- 
lowance of  claims  is  not  according  to  the  common  law 
practice,  and  there  is  no  mode  of  preserving  the  evi- 
dence or  exceptions  or  making  them  a  part  of  the  rec- 
ord as  in  a  suit  at  law.  {Blair  v.  Sennott,  134  111.  78.) 
It  is  not  governed  by  technical  rules  which  apply  to  a 
formal  suit  at  law.  {Scheel  v.  Eidman,  68  111.  193.)  In 
allowance  of  claims  against  estates  the  Probate  Court 
disregards  mere  matters  of  form  and  looks  to  the  sub- 
stance. {Wolf  V.  Beaird,  123  111.  585.)  In  a  matter 
where  equitable  relief  is  required  the  court  will  adopt 
forms  of  equitable  procedure,  and  in  other  cases  will 
secure  to  parties  the  rights  allowed  them  by  law,  for 
the  purpose  of  arriving  at  an  adjustment  of  the 
claim. '*  The  same  principles  are  announced  in  Dixon 
V.  Buell  21  111.  203 ;  Chicago  Title  £  Trust  Co.  v.  Mc- 
Glew,  193  111.  457;  Bliss  v.  Seaman,  165  111.  422;  Carter 
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V.  Pierce,  114  111.  App.  589.  Although  Probate  Courts 
have  not  general  chancery  jurisdiction,  yet,  in  pro- 
bate matters,  they  have  jurisdiction  of  an  equitable 
character  and  may  adopt  the  forms  of  equitable  pro- 
ceedings and  grant  relief  of  an  equitable  nature  where 
justice  and  equity  require  such  relief.  There  was  no 
error  in  the  holding  of  the  court  on  the  propositions  of 
law  submitted. 

No  findings  of  fact  were  requested  by  either  party 
except  the  one  as  to  the  insolvency  of  the  three  direct- 
ors, and  appellee  has  not  argued  the  holding  of  the 
court  on  that  question.  It  is  not  pointed  out  by  either 
party,  wherein  it  is  claimed  the  court  erred  in  its  finding 
of  any  facts,  except  that  appellant  states  that  the  judg- 
ment rendered  is  for  one-sixth  of  ^  sum  that  was  paid 
by  him  or  his  beneficiaries  on  the  company's  notes. 
From  the  court's  holding  on  the  propositions  of  law, 
and  the  question  of  fact  submitted,  it  would  appear  that 
it  rendered  judgment  for  a  third  of  the  amount  it  found 
had  been  paid  by  the  guarantors  or  sureties  on  the 
company's  notes.  The  court  apparently  held  that  the 
$2,500  which  was  negotiated  after  Cunningham's  death, 
the  $27,500  paid  from  company  notes  negotiated  after 
Cunningham's  death,  and  the  forty-three  notes  included 
in  the  stipulation,  the  principal  of  which  amounted  to 
$150,718.23,  the  total  amounting  to  $180,718.23,  with- 
out  interest,  were  not  paid  by  the  beneficiaries  as  guar- 
antors or  sureties,  although  a  large  part  of  these  notes 
was  paid  from  money  procured  on  their  credit,  since 
the  assets  of  the  company  at  the  date  of  Cunningham's 
death  only  amounted  to  $113,500;  this  would  leave 
notes  of  the  company  amounting  to  $137,600,  not  in- 
cluding interest  thereon,  substantially  all  of  which  the 
court  found  were  paid  by  the  appellant  or  his  benefi- 
ciaries, as  indorsers,  and  for  one-third  of  which  with 
legal  interest  the  court  rendered  judgment. 

Neither  party  has  pointed  out  any  particular  com- 
pany 's  notes  that  they  claim  were  erroneously  included 
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by  the  court  as  amongst  those  paid  by  the  guarantors 
nor  any  which  were  improperly  excluded  therefrom. 
The  arguments  deal  in  generalities  and  classes  of 
notes  and  are  devoted  in  the  main  to  the  principles  of 
law  involved  in  the  case,  and  the  court  properly  held 
on  every  proposition  as  requested  by  appellant.  We 
cannot  say  that  the  judgment  is  not  sustained  by  or  is 
against  the  manifest  weight  of  the  evidence,  or  that  it 
is  not  for  all  that  claimant  is  entitled  to  recover, 
and  it  is  therefore  affirmed. 

Affirmed. 


In  the  Hatter  of  the  Estate  of  Camelo  Puryechlo, 

Deceased. 

H.    Earnest    Button,    Administrator,    Appellant,    r. 
Calogera  Oiordona  PorroTecehlo,  Appellee. 

1.  Tbiai^  S  293* — when  submisHon  of  propoaitions  of  Jato  im^ 
proper.  Propositions  of  law  cannot  be  submitted  on  the  hearing  of 
a  petition  to  have  an  order  granting  second  letters  of  administration 
on  the  same  estate,  since  such  propositions  may  be  submitted  only 
in  a  case  where  the  right  to  a  trial  by  jury  exists  and  has  been 
waived. 

2.  ExECUTOM  AND  ADMINI8TBAT0B8,  §  52* — When  Qdmisaion  of  in- 
competent evidence  harmlesa.  On  the  hearing  of  a  petition  by  the 
widow  of  the  intestate  to  have  an  order  granting  second  letters-  of 
administration  on  the  estate  of  her  deceased  husband  vacated,  the 
admission  in  evidence  of  pleas  In  a  suit  of  the  administrator  and  a 
power  of  attorney  executed  by  the  widow  held  Improper,  for  the  rea- 
son such  evidence  was  Incompetent  for  any  purpose,  but  Its  admis- 
sion held  harmless  error  where  it  was  admitted  on  the  hearing  that 
the  names  given  to  the  decedent  In  the  grant  of  letters  stood  for  the 
same  person. 

3.  ExECUTOBS  AND  ADMiNisTBATORS,  S  45* — cffcct  of  two  Separate 
grants  of  letters  of  administration.  Two  separate  and  valid  grants 
of  letters  of  administration  on  the  same  estate  cannot  exist  at  the 
same  time  in  the  same  court. 

*8ee  minote  Note*  DlireaC,  Vols.  XI  to  XT,  and  OnmulfttiTe  Quarterlj, 
topic  and  Mction  niiinber. 
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4.  liZBCUTOBS  AND  ADHiNiSTBATOBS,  S  49* — authoHty  to  revoJce 
invcUid  grant  of  second  letters.  The  Probate  Court  has  authority 
to  revoke  and  set  aside  a  void  order  granting  second  letters  of  ad- 
ministration on  the  same  estate  where  the  order  was  procured  on  a 
petition  constructively  fraudulent 

5.  ExECUTOBS  AND  A0MINI8TBAT0BS,  §  61* — Sufficiency  of  order  re- 
voking invalid  grant  of  letters.  An  order  of  the  Probate  Court  re- 
voking and  setting  aside  an  order  granting  second  letters  of  adminis- 
tration need  not  make  any  order  concerning  the  acts  of  the  adminis- 
trator done  in  pursuance  of  the  appointment  thereunder. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
MoBTON  W.  Thompson,  Judge  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Affirmed.  Opinion  filed  May  5,  1914.  Rehear- 
ing denied  June  25,  1914.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Statement  by  the  Court.  On  January  23,  1912,  H. 
Earnest  Hutton,  public  administrator,  filed  in  the  Pro- 
bate Court  of  Vermilion  county,  a  petition,  sworn  to 
by  himself,  stating  that  Peter  Chermen  died  intestate 
in  said  county  on  January  22,  1912,  leaving  property 
of  the  value  of  three  hundred  dollars,  and  a  widow  and 
four  children,  whose  names  are  unknown;  that  they 
are  nonresidents  of  Illinois ;  that  there  is  no  person,  a 
resident  of  Illinois,  who  is  entitled  to  a  distributive 
share  of  his  estate,  and  asking  that  letters  of  adminis- 
tration upon  said  estate  be  granted  to  petitioner.  An 
order  was  made  appointing  petitioner  administrator 
of  the  estate  of  Peter  Chermen,  and  letters  were  issued 
to  him  on  February  10,  1912.  On  March  1,  1912,  he, 
as  such  administrator,  filed  a  verified  petition  in  the 
Probate  Court  stating  that  the  estate  had  little  prop- 
erty, but  had  a  cause  of  action  against  the  Bunsen 
Coal  Company  for  causing  the  death  of  Chermen  and 
asking  authority  to  employ  an  attorney  to  obtain  a 
settlement  or  bring  suit  on  a  contingent  fee,  and  an 
order  was  made  granting  the  prayer  of  the  petition. 
Thereafter  the  administrator  employed  S.  M.  Clark, 
an  attorney,  to  begin  a  suit  against  the  Brazil  Block 

*»ee  Illinois  Notes  Digest,  Vols  XI  to  XV,  and  ComulfttiTO  Qunrterij, 
toplo  and  section  nomber. 
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Coal  Company  to  the  May  term  of  the  Vermilion  Cir- 
cuit Court. 

On  March  23d,  H.  Earnest  Hutton  as  public  adminis- 
trator filed  a  petition  in  the  Probate  Court  of  Vermil- 
ion county,  sworn  to  by  himself,  stating  that  Camelo 
Purvechio  died  on  January  22,  1912,  leaving  personal 
property  of  the  value  of  $900,  and  leaving  surviving 
him  Calogera  Giordona  Porrovecchio,  his  widow,  and 
three  minor  children  giving  their  names,  all  residents 
of  Villarosa,  Italy,  his  only  heirs  at  law,  and  praying 
to  be  appointed  administrator  of  the  estate  of  said 
Purvechio.  An  order  was  made  appointing  him  admin- 
istrator of  said  estate  on  his  giving  bond,  and  on  March 
27th  said  letters  were  duly  issued  to  him.  On  April  27, 
1912,  as  administrator  of  the  estate  of  Purvechio,  he 
presented  to  the  Probate  Court  a  verified  petition  stat- 
ing that  the  estate  had  a  cause  of  action  for  the  death 
of  Purvechio  against  the  Brazil  Block  Coal  Company 
and  asking  authority  to  make  a  contract  with  J.  Ed. 
Thomas,  an  attorney  familiar  with  the  facts,  to  procure 
a  settlement  or  bring  a  suit  on  a  contingent  fee.  The 
court  on  the  day  the  petition  was  filed  made  an  order 
granting  the  request  of  the  petition.  The  same  day  the 
administrator  filed  another  petition  stating  that  Pur- 
vechio was  killed  on  January  22, 1912,  by  a  rock  falling 
on  him  in  room  58,  in  a  certain  entry  of  mine  3,  of  the 
Brazil  Block  Coal  Company;  that  there  was  a  danger 
mark  on  the  rock  that  the  deceased  had  been  working 
under,  and  that  there  was  a  serious  question  whether 
there  was  any  liability;  that  the  coal  company  had  of- 
fered nine  hundred  dollars,  in  settlement,  and  asking  the 
court  to  authorize  such  a  settlement  The  court  there- 
upon made  an  order  authorizing  the  administrator  to 
settle  with  the  coal  company  and  execute  a  release,  and 
the  administrator  on  said  April  27th  received  the  nine 
hundred  dollars  and  executed  a  release  to  the  coal  com- 
pany. 
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On  May  29, 1912, ' '  Porrovecchio  Giordona  Calogera, 
surviving  widow  of  Porrovecchio  Carmelo,  deceased, '* 
filed  a  petition  in  the  estate  of  ''Camelo  Purvecbio'* 
sworn  to  by  Salvatore  Balsamello,  wbo  is  tbe  attorney 
in  fact  of  tbe  widow.  Tbis  petition  states  tbat  peti- 
tioner is  tbe  widow  of  * '  Porroveccbio  Carmelo,  de- 
ceased ;*'  tbat  tbere  are  tbree  minor  children  of  tbe 
deceased,  and  gives  tbeir  names  and.  ages:  *'tbat  ber 
said  bnsband  was  known  in  Vermilion  County,  Illinois, 
as  Peter  Cbermen,  and  received  a  certificate  of  compe- 
tency as  a  coal  miner  issued  by  tbe  Miners '  Examining 
Board  of  Vermilion  County  •  •  •  wherein  be  was 
known  as  Pete  Cbermen  of  Westville  (Town),  Vermil- 
ion (County) ,  Illinois  (State) . ' '  Tbat  be  died  January 
22,  1912,  of  injuries  received  through  tbe  negligence 
of  tbe  Brazil  Block  Coal  Company;  tbat  an  in- 
quest was  held  over  tbe  remains  of  said  deceased  and 
tbat  tbe  verdict  described  him  as  Pete  Cbermen.  It 
then  sets  up  the  issuing  of  the  two  sets  of  letters  of 
administration  and  asks  tbat  tbe  letters  granted  on 
the  petition  of  March  23d,  be  declared  void,  for  tbe 
reason  tbe  court  had  no  jurisdiction  to  issue  such 
letters  when  letters  bad  already  been  issued  on  tbe 
estate  of  tbe  deceased. 

Tbe  administrator  answered  tbe  petition  denying  tbe 
statements  therein  except  as  to  tbe  issuing  of  letters  to 
him  and  recites  tbe  settlement  made  in  tbe  name  of  tbe 
Purvecbio  estate. 

On  tbe  hearing  upon  tbe  petition  of  tbe  widow,  tbe 
court  found  tbat  tbe  two  administrations  were  on  tbe 
estate  of  tbe  same  person  and  set  aside  and  revoked 
tbe  letters  upon  tbe  estate  of  Purvecbio,  but  made  no 
order  as  to  the  funds  on  band  received  from  tbe  coal 
company.  An  appeal  was  taken  to  tbe  Circuit  Court 
where,  on  a  hearing,  an  order  was  made  finding  tbe 
Probate  Court  bad  no  authority  to  grant  letters  of  ad- 
ministration to  tbe  public  administrator  upon  tbe  es- 
tate of  Purvecbio  after  having  granted  letters  in  tbe 
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same  estate  under  the  name  of  the  estate  of  Peter 
Chermen,  deceased.  Hutton  as  administrator  of  Pur- 
vechio  appeals. 

H.  M.  Steely,  J.  Ed.  Thomas  and  H.  M.  Steely,  Jr., 
for  appellant 

CRxncB  ft  Lakgille,  for  appellee. 

Mr,  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  conrt. 

It  is  insisted  the  court  erred  in  refusing  to  hold 
certain  propositions  of  law  presented  by  the  ap- 
pellant. This  is  not  a  case  wherein  the  parties  were 
entitled  to  a  trial  by  jury.  Propositions  of  law  may 
be  submitted  only  where  the  right  to  a  trial  by  jury 
exists  and  has  been  waived.  People  ex  rel.  James  v. 
Chicago,  B.  &  Q.  R.  Co.,  231  HI.  112 ;  Martin  v.  Martin, 
170  ni.  18;  Scho field  v.  Thomas,  236  Dl.  417.  There 
was  no  error  in  refusing  to  hold  the  propositions  pre- 
sented. 

It  is  further  argued  that  the  court  admitted  im- 
proper evidence.  The  only  issue  before  the  court  was 
whether  Chermen  and  Purvechio  were  one  and  the 
same  party.  The  petition  of  the  widow  asserts  that 
her  husband,  Purvechio,  was  known  in  Vermilion 
County  as  Peter  Chermen,  and  that  there  are  two 
grants  of  letters  of  administration  in  the  same  estate. 

The  administrator  was  a  witness  and  he  was  asked 
the  question:  **When  did  you  find  out  that  the  name 
of  Peter  Chermen  and  the  name  of  Purvechio  stood  for 
one  and  the  same  party,  deceased,  in  the  same  estate?" 
Ans.  **As  near  as  I  can  remember  now,  it  must  have 
been  sometime  in  May  of  the  same  year."  There  was 
also  other  proof  to  the  same  effect  that  Chermen  and 
Purvechio  was  the  same  person.  The  court  over  the 
objection  of  the  administrator  admitted  in  evidence 
the  pleas  in  the  suit  of  the  administrator  of  the  es- 
tate of  Peter  Chermen  against  the  Brazil  Block  Coal 
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Company  and  the  power  of  attorney  from  the  widow 
to  Balsamello,  These  pleas  and  the  power  of  attor- 
ney were  all  clearly  incompetent  for  any  purpose,  but 
inasmuch  as  the  administrator  admitted  that  Chermen 
and  Purvechio  was  one  and  the  same  person,  the^  ad- 
mission of  the  incompetent  evidence  was  harmless  er- 
ror. 

It  is  also  insisted  that  the  Probate  Court  had  no  au- 
thority to  vacate  the  order  appointing  Hutton  adminis- 
trator of  the  estate  of  Purvechio.  The  contention  of 
appellant  is  that  the  Probate  Court  can  only  revoke 
letters  of  administration  for  one  of  the  reasons  men- 
tioned in  sections  19,  26,  28,  29  or  30  of  the  Adminis- 
tration Act.  (J.  &  A.  la^  67,  75,  77,  78,  79.)  These  sec- 
tions provide  for  the  revocation  of  original  letters 
of  administration,  when  they  have  been  improperly 
granted  to  certain  parties  when  other  parties  are  by 
law  entitled  to  administer,  or  when  they  are  granted  on 
some  false  pretense  or  for  waste,  etc.,  and  with  the 
exception  of  section  26  can  have  no  application  to  the 
case  under  consideration. 

Although  Probate  Courts  have  not  general  chancery 
jurisdiction,  yet,  in  probate  matters,  they  have  juris- 
diction of  an  equitable  character  and  may  adopt  the 
forms  of  equitable  proceedings  and  grant  relief  of  an 
equitable  nature,  where  justice  and  equity  require  such 
relief.  Dixon  v.  Buell,  21  111.  203;  Chicago  Title  S 
Trust  Co.  V.  McOlew,  193  111.  457;  Bliss  v.  Seaman, 
165  m.  422;  Thomson  v.  Black,  200  111.  465;  Carter  v. 
Pierce,  114  111.  App.  589.  It  is  not  contended  that  when 
the  Probate  Court  had  lawfully  granted  letters  on  an 
estate  that  the  same  court  could  legally  grant  a  second 
set  of  letters  while  the  first  were  in  fuU  force.  The 
rule  appears  to  be  that  two  separate  and  valid  grants 
of  letters  of  administration  cannot  exist  at  the  same 
time  in  the  same  court.  Petigru  v.  Ferguson,  6  Rich. 
Eq.  (S.  C.)  378;  Rambo  v.  Wyatt's  AdmW,  32  Ala. 
363 ;  Eolmes  v.  Oregon  <&  C.  By.  Co.,  5  Fed.  523 ;  Bru- 
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baker's  Appeal,  98  Pa.  St.  21;  Razor  v.  Mehl,  25  Ind. 
App.  645.  There  is  an  inherent  power  in  the  Probate 
Court  to  correct  an  error  which  it  had  been  led  into 
by  a  mistake  of  facts  as  to  its  jurisdiction.  The  legal 
title  to  the  estate  of  the  deceased  vested  in  the  admin- 
istrator of  the  eslate  of  Peter  Chermen  in  trust  for  the 
parties  entitled  thereto.    Cross  v.  Carey,  25  HI.  562. 

Until  a  valid  revocation  of  letters  of  administra- 
tion already  granted  on  an  estate  is  made,  the  County 
Court  has  no  power  or  jurisdiction  to  appoint  another 
as  administrator  de  bonis  non  of  the  same  estate,  and 
an  order  for  such  appointment  under  such  circum- 
stances '*  was  absolutely  void.'^  Munroe  v.  People,  102 
111.  408.  An  order  appointing  a  special  administrator 
to  collect  without  revoking  the  letters  of  a  duly  quali- 
fied and  acting  executor  is  void.  Day  v.  BuUen,  226  111. 
72.  We  are  of  the  opinion  that  the  Probate  Court  had 
full  authority,  in  a  direct  proceeding  for  that  purpose, 
to  revoke  and  set  aside  a  void  order  made  by  it  on  a  pe- 
tition constructively  fraudulent. 

It  is  also  argued  that  the  court  should  have  consoli- 
dated the  two  administrations  and  made  some  order 
disposing  of  the  nine  hundred  dollars  paid  by  the  coal 
company  to  Hutton  as  administrator  of  Purvechio. 
We  fail  to  see  any  right  of  the  court  to  consolidate  a 
valid  with  an  invalid  grant  of  letters  of  administra- 
tion or  to  make  any  order  concerning  the  acts  of  the 
administrator  done  in  pursuance  of  an  invalid  appoint- 
ment. The  order  vacating  the  administration  in  the 
estate  of  Purvechio  is  affirmed. 

Affirmed. 
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Thomas  J.  Headors,  Plaintiff  in  Error,  y.  Illinois  Cen- 
tral Railroad  Company,  Defendant  in  Error. 

1.  Masteb  and  servant,  §  485* — when  failure  of  conductor  to  ob- 
serve rule  of  railroad  company  contributory  negligence.  In  an 
action  against  a  railroad  company  for  personal  injuries  received 
by  a  conductor  in  a  collision  with  a  northbound  train  while  he  was 
in  charge  of  an  extra  southbound  train,  where  it  was  alleged  that 
defendant  was  negligent  in  failing  to  warn  plaintiff  of  the  approach 
of  the  northbound  train,  held  that  a  direction  of  a  verdict  for  de- 
fendant was  not  error,  it  appearing  that  there  was  a  rule  of  the 
company  giving  the  northbound  train  the  right  of  way,  and  that 
the  plaintiff  violated  another  rule  of  the  company  requiring  con- 
ductors on  southbound  trains  to  register  at  stations  and  seek  in- 
formation. 

2.  Masteb  and  sebvant,  §  485* — when  failure  of  employee  to  ob- 
serve rules  constitutes  contributory  negligence.  Where  a  railroad 
employee  has  violated  a  rule  of  the  railroad  company  designed 
for  the  protection  of  himself  and  the  patrons  of  the  company, 
which  if  he  had  observed  he  would  not  have  been  injured,  such 
violation  of  itself  is  such  contributory  negligence  as  will  preclude 
recovery. 

Philbbigk,  J.,  took  no  part  in  the  decision  of  this  case. 

Error  to  the  Circuit  Court  of  DeWitt  county;  the  Hon.  Solon 
Philbbigk,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    AfDrmed.    Opinion  filed  May  5,  1914. 

Hebriok  &  Herrick,  for  plaintiff  in  error. 

John  G.  Drennan  and  Lemon  &  Lemon,  for  defend- 
ant in  error. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  brought  by  Thomas  J.  Meadors, 
the  plaintiff  in  error,  against  the  Illinois  Central  Rail- 
road Company,  defendant  in  error,  to  recover  damages 
for  personal  injuries  received  by  plaintiff,  while  an 
employee  of  defendant,  in  a  railroad  collision  aver- 

•Se«  llltnols  NotcM  DlgreHt,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  ttectlon  number. 
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red  to  have  been  occasioned  by  the  negligence  of  the 
defendant.  At  the  first  trial  in  the  Circuit  Court  a  jury 
returned  a  verdict  for  the  defendant,  a  motion  for  a 
new  trial  was  allowed,  and  on  the  second  trial,  after  the 
plaintiff  had  introduced  his  evidence,  the  defendant 
requested  a  peremptory  instruction  which  was  refused ; 
at  the  close  of  the  defendant's  evidence  it  again  re- 
quested a  peremptory  instruction  which  was  given. 
The  ruling  of  the  court  in  thus  withdrawing  the  case 
from  the  jury  presents  the  ultimate  question  for  deter- 
mination. 

The  declaration  contains  five  counts.  The  first  count 
avers  that  the  plaintiff  at  the  time  of  the  injury  was 
in  the  employ  of  the  defendant  as  a  railroad  conductor 
in  charge  of  train  *  *  extra  913 ' '  running  from  Decatur 
to  Centralia;  that  it  was  the  duty  of  defendant  to 
warn  plaintiff  of  the  approach  of  other  trains  running 
towards  the  train  in  charge  of  plaintiff,  and  that  the 
defendant  negligently  failed  to  warn  plaintiff  of  the 
approach  of  *' extra  593"  going  north,  so  that  the  train 
of  plaintiff  would  take  a  siding  at  Oconee  and  there 
permit  said  extra  593  to  pass  said  extra  913  in  safety, 
and  that  defendant  negligently  permitted  extra  913 
in  charge  of  plaintiff  to  depart  southward  from 
Oconee,  and  by  reason  thereof  said  trains  collided, 
etc. 

The  second  and  third  counts  aver  negligence  of  the 
defendant  in  that  the  operator  at  Pana  failed  to  de- 
liver an  order  of  the  train  dispatcher  to  hold  extra 
913  at  Oconee.  The  fourth  avers  negligence  in  failing 
to  signal  extra  913  to  stop  at  Pana,  and  the  fifth  avers 
that  the  defendant  retained  in  its  employ  an  incom- 
petent switch  tower  operator  at  Pana  and  that  by 
reason  of  his  negligence  the  collision  occurred.  Each 
count  avers  that  plaintiff  was  in  the  exercise  of  due 
care  for  his  own  safety. 

The  undisputed  evidence  is  that  the  plaintiff  was 
a  conductor,  who  had  been  in  the  employment  of  de- 
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fendant  about  fifteen  years,  running  trains  between 
Clinton  and  Centralia.  On  March  2,  1910,  plaintiff's 
run  ended  at  Decatur,  where  he  stayed  all  night.  The 
next  morning  he  received  an  order  to  run  extra  913, 
consisting  of  an  engine  and  caboose,  from  Decatur  to 
Bamsay,  which  is  eighteen  miles  south  of  Pana. 

Plaintiff  testified  that  he  was  familiar  with  the  rules 
and  time  tables  of  the  Company.  Rule  B  2  is:  **A11 
northbound  trains  are  superior  to  trains  of  the  same 
class  in  the  opposite  direction. ' '  Rule  B  5  is :  *  *  Train 
registers  are  kept  at  Clinton,  Marva,  Decatur  and 
Pana.  See  rule  613.  Rule  613  is:  '*At  points  where 
train  registers  are  kept,  conductor  must  enter  in  the 
register  all  information  required  by  its  form  and  be- 
fore proceeding  must  know  whether  all  the  trains  due, 
which  are  superior  or  of  the  same  class,  have  arrived 
or  leff  At  Pana  the  defendant's  railroad  is  crossed 
by  the  C.  &  E.  I.,  the  B.  &  0.  and  the  Big  Four;  the 
Big  Four  crossing  is  between  two  hundred  and  three 
hundred  feet  south  of  the  B.  &  0.  crossing,  and  is  the 
most  southerly  of  these  crossings.  A  telegraph  office 
and  a  tower  for  managing  the  interlocking  system  is 
at  the  Big  Four  intersection.  The  machinery  for  the 
tower  plant  is  in  the  first  story  of  this  building,  the 
telegraph  office  in  which  was  the  train  register  is  in 
the  second  story  and  the  tower  man  is  in  the  third 
story.  The  interlocking  plant  has  two  signals  which 
are  controlled  by  the  tower  man;  the  telegraph 
operator  has  nothing  to  do  with  the  signals.  When 
plaintiff's  train  arrived  at  the  B.  &  0.  crossing,  the 
home  signal  was  set  against  train  913.  The  train 
stopped  and  plaintiff  got  off  the  caboose  and  had 
started  towards  the  crossing  and  the  telegraph  office, 
when  the  engineer  whistled  and  the  plaintiff  says  that 
he  looked  at  the  signal  and  seeing  it  was  clear  got 
back  on  the  train  without  going  to  the  office  to  register 
and  the  train  proceeded  on  south  past  Oconee  and  two 
miles  south  of  there  a  collision  occurred  with  an  extra 
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going  north.  Plaintiff  was  asked  this  question, '' Didn't 
you  know  it  was  your  duty  under  the  rules  to  go 
up  in  the  second  story  and  personally  register  f  He 
answered,  **Yes,  sir.''  He  was  also  asked,  ** Didn't 
you  know,  when  you  went  up  there  to  register,  that  if 
there  were  any  orders  for  you,  it  was  the  duty  of 
the  operator  to  give  them  to  yout  Didn't  you  know 
that  T ' '  His  answer  was  *  *  Yes,  Sir. ' '  The  train  passed 
the  registering  station  at  from  ten  to  twenty  miles  an 
hour.  The  evidence  also  shows  that  there  was  a  cus- 
tom to  allow  superior  trains,  those  going  north,  if 
the  conductor  had  special  permission  from  the  train 
dispatcher,  to  register  by  a  slip,  that  is  to  throw  a 
slip  of  paper  giving  the  necessary  information,  as 
the  caboose  went  by  the  oflSce,  to  the  operator  who 
copied  it  into  the  register,  but  that  there  was  no  au- 
thority for  any  conductor  to  so  register  without  the 
direction  of  the  train  dispatcher.  Plaintiff  undertook 
to  show  an  habitual  violation  of  the  rule  to  register, 
and  at  his  request  the  register  book  used  for  three 
months  prior  to  the  accident  was  produced  and  used 
in  evidence  and  it  did  show  that  on  several  occasions 
while  going  north  he  had  registered  by  a  slip,  but  he 
only  attempted  to  testify  to  one  occasion  during  that 
time  that  he  went  south  without  personally  registering, 
and  he  was  not  sure  but  that  he  was  *' deadheading" 
south  at  that  time.  The  register  book  and  the  evidence 
of  the  plaintiff  show  conclusively  that  trains  going 
south  were  always  registered  by  the  conductors  per- 
sonally. These  registering  stations  are  the  stations 
to  which  orders  are  telegraphed  and  where,  when  the 
conductor  goes  to  register,  he  gets  his  orders. 

It  is  also  undisputed  that  there  was,  when  plain- 
tiff's train  passed  Pana,  an  order  there  in  the  register- 
ing station,  for  the  conductor  of  extra  913  south  to 
meet  and  pass  extra  593  north  at  Oconee.  There  is 
a  conflict  in  the  evidence  as  to  whether  the  order  board 
was  or  not  set  against  the  train,  but  that  is  not  ma- 
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terial.  The  rules  in  evidence  and  the  custom  as  shown 
by  plaintiff  required  the  conductors  of  all  southbound 
trains  to  personally  register  in  the  telegraph  office, 
where  they  would  get  orders  for  their  subsequent  pro- 
cedure. The  conductors  are  in  charge  of  the  trains 
and  the  engineers  are  not  required  to  register  and  are 
under  the  orders  of  the  conductors;  the  engineer  by 
whistling  could  not  relieve  the  plaintiff  of  his  duty 
of  registering  in  the  telegraph  office  and  getting  the 
order  that  was  there  for  him. 

Where  in  a  personal  injury  case  the  plaintiff  has 
violated  a  rule  of  the  defendant  designed  for  the  pro- 
tection of  the  employee  and  the  patrons  of  defendant 
which,  if  the  plaintiff  had  observed,  he  would  not  have 
been  injured,  this  of  itself  is  such  contributory  negli- 
gence as  will  preclude  a  recovery.  Elgin,  J.  &  E.  Ry. 
Co.  V.  Herath,  230  111.  109 ;  Abend  v.  Terre  Haute  & 
I.  R.  Co.,  Ill  111.  202 ;  Illinois  Cent.  R.  Co.  v.  Winslow, 
56  m.  App.  462.  If  the  plaintiff  at  the  time  of  the 
accident  had  been  running  a  regular  train  south,  his 
failure  to  observe  the  rules  would  have  been  such  want 
of  ordinary  care  as  would  defeat  a  recovery,  and  his 
failure  to  observe  such  rules  while  in  charge  of  an 
extra  train  was  much  more  culpable. 

No  judgment  could  be  sustained  on  the  evidence  of 
plaintiff  in  conection  with  the  rule  of  the  Company 
with  which  he  was  familiar,  because  of  his  contribu- 
tory negligence,  and  there  was  no  error  in  the  court 
instructing  a  verdict  for  the  defendant  The  judgment 
is  affirmed. 

Affirmed. 

Mb.  Justice  Philbbick  took  no  part  in  the  decision 
of  this  case. 
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The  People  of  the  State  of  Illinois  ex  rel.  Stella 
Chaney^  Appellee,  y.  Otis  Preston,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  DeWitt  county;  the  Hon.  Fred 
C.  Him  Judge,  presiding.  Heard  In  this  court  at  the  October  term» 
1913.    Reversed  and  remanded.    Opinion  filed  May  6,  1914. 

Statement  of  the  Case. 

Bastardy  proceeding  by  the  People  of  the  State  of 
Illinois,  ex  rel.  Stella  Chaney  against  Otis  Preston 
charging  defendant  with  being  the  father  of  a  bastard 
child.  To  reverse  a  judgment  entered  on  a  finding  in 
favor  of  plaintiff,  defendant  appeals. 

Lbmon  &  Lemon  and  Hebbice  &  Hebbioe,  for  appel- 
lant. 

A.  F.  MnjiBB  and  L.  0.  Wdxiams,  for  appellee. 

Mb.  Pbesiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Beelston. 

1.  Bastabds,  t  21^ — when  evidence  of  intercourse  vHth  other  men 
competent.  In  a  bastardy  proceeding  it  is  competent  for  the  defend- 
ant to  introduce  evidence  to  show  that  the  relatriz  had  Intercourse 
with  other  men  about  the  time  she  became  pregnant,  but  such  evi- 
dence must  be  limited  to  a  period  of  time  within  which,  in  the 
course  of  nature,  the  child  could  have  been  begotten. 

2.  Bastabds,  S  24* — what  may  he  asked  of  relatrix  on  cross-ex- 
amination. The  relatriz  in  a  bastardy  proceeding  may  be  asked 
on  croBS-ezamination  whether  she  had  intercourse  with  other  men 
within  the  period  in  which  the  child  could  have  been  been  begotten. 

8.  Witnesses,  S  239* — when  redirect  examination  improper. 
Where  the  relatriz  in  a  prosecution  for  bastardy  in  the  County 
Court  was  asked  on  cross-examination  if  she  had  not  testified  to 
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certain  things  at  the  preliminary  examination  hefore  a  Justice  of 
the  peace,  permitting  counsel  for  the  People  to  ask  her  on  re-exami- 
nation if  she  had  not  testified  to  other  things  before  the  Justice  that 
were  not  connected  with  the  questions  asked  on  cross-examination, 
held  improper,  since  a  re-examination  should  have  been  confined  to 
such  answers,  if  any,  as  were  connected  with  and  modified  or  ex- 
plained the  answers  inquired  about  on  cross-examination. 

4.  Babtabdb,  8  34^ — when  instruction  as  to  effect  of  change  of 
name  of  relatrix  properly  refused.  In  a  prosecution  for  bastardy 
where  it  appeared  the  relatrix  had  procured  a  divorce  under  a 
different  name,  the  refusal  of  a  requested  instruction  telling  the 
Jury  that  if  they  believed  such  was  her  correct  name  they  should 
find  the  defendant  not  guilty,  held  not  error,  where  the  evidence 
shows  that  she  was  known  under  the  name  in  which  she  made  the 
complaint,  that  she  was  known  by  such  name  and  the  proof  cor- 
responded  with  the  complaint 

5.  Babtabdb,  8  22^ — degree  of  proof  to  authorize  verdict  of  guilty. 
A  prosecution  for  bastardy  is  a  civil  proceeding  and  a  preponderance 
of  the  evidence  is  all  the  law  requires  to  authorize  a  verdict  of 
guilty,  and  where  an  instruction  requires  a  clear  preponderance 
of  the  evidence  the  court  may  properly  modify  it  by  striking  out 
the  word  "clear." 

6.  BASTABoe,  8  34^ — when  instruction  as  to  effect  of  verdict  of 
guilty  improper.  In  a  prosecution  for  bastardy,  instructions  given 
at  the  request  of  the  People  informing  the  Jury  that  a  Judgment  of 
conviction  only  meant  that  the  defendant  would  be  compelled  to  pay 
the  mother  for  the  use  of  the  child  one  hundred  dollars  for  the  first 
year  and  fifty  dollars,  for  nine  succeeding  years,  if  the  child  lived 
that  long,  held  argumentative  and  improper. 

7.  Appeal  and  krbob,  8  15 14* — when  remarks  of  counsel  preju- 
dicial. Statement  made  in  final  argument  by  counsel  for  the  relatrix 
in  a  bastardy  proceeding  that  "if  a  man  would  debauch  a  daughter 
of  mine  as  this  man  debauched  this  woman,  there  wouldn't  be  any 
Jury  to  pass  upon  that  question/'  etc.,  held  infiammatory  and  preju- 
dicial. 

•See  niinoie  Notes  Dlsert,  Tola.  XI  to  XT,  and  CumnlatlTo  Qnartorlj, 
tople  ond  leetloB  nvmber. 


Third  District — May,  1914.  95 

Hall  y.  Chicago  St  Alton  R.  Co.,  188  111.  App»  96. 


William  J.  Hall,  Appellee,  y.  Ghleago  &  Alton  Bailroad 

Company,  Appellant. 

1.  Mabteb  and  sebyant,  8  704^ — when  recovery  far  injury  to  ieo- 
tion  hand  caused  hy  a  kicked  car  auMtained  by  the  evidence.  In  an 
action  by  a  section  hand  against  a  railroad  to  recover  for  personal 
Injuriee  received,  caused  by  a  locomotive  kicking  a  car  on  a  switch 
track  where  he  was  employed  in  gathering  up  scrap  iron,  held  that 
a  verdict  for  plaintiff  was  not  manifestly  against  the  weight  of 
the  evidence. 

2.  Hasteb  and  bebvant,  t  152^ — when  kicking  cart  constitutes 
negligence.  Kicking  cars  and  running  switch  engines  and  cars  in 
railroad  yards  without  giving  adequate  warning  of  their  approach 
constitute  negligence. 

3.  Damages,  S  115* — when  verdict  for  personal  injuries  excessive, 
A  verdict  in  a  personal  injury  case  for  two  thousand  five  hundred 
dollars  held  excessive  where  the  only  wounds  found  on  plaintiff  were 
a  cut  on  the  head  about  two  inches  long  and  a  bruise  on  his  leg, 
and  it  appeared  that  he  was  able  to  do  some  work  a  week  after  the 
injury  and  soon  thereafter  to  do  the  work  of  a  farm  hand,  and  that 
many  of  the  troubles  from  which  he  suffered  at  the  time  of  the 
trial  were  existing  before  he  received  the  injuries  sued  for. 

4.  Appeai.  and  erbob,  t  1500* — when  presence  of  family  of 
plaintiff  in  court  room  prejudicial.  The  presence  of  the  wife  and 
children  of  plaintiff  in  the  court  and  their  attraction  of  the  atten- 
tion of  the  Jury  during  arguments  of  counsel  and  while  the  court 
was  reading  instructions  to  the  Jury,  held  prejudicial. 

5.  Appeal  and  ebbob,  8  1514* — when  statements  of  counsel  in  ar^ 
gument  prejudicial.  Conduct  of  counsel  in  his  closing  argument 
to  the  Jury  in  making  a  reference  to  the  defendant  Railroad  Com- 
pany as  a  soulless  corporation  and  stating  that  "this  great  corpo- 
ration, with  its  power  of  driving  machinery  by  steam,  sends  a  car 
down  that  injures  and  maims  this  man,"  held  prejudicial  error,  and 
its  effect  not  cured  by  the  court  sustaining  an  objection  to  the 
statements  and  warning  counsel  to  keep  within  the  record,  nor  by 
counsel  immediately  apologizing  for  making  them. 

6.  Appeal  and  ebbob,  8  569* — when  improper  argument  of  coun- 
sel  cannot  he  excepted  to.  Reference  by  counsel  for  plaintiff  in  his 
argument  that  plaintiff  was  a  married  man  with  two  or  three  chil- 
dren, though  irrelevant  and  Improper,  cannot  be  excepted  to  where 
there  was  evidence  in  the  record  as  to  plaintiff's  domestic  relations, 
to  which  there  was  no  objection  made. 

•See  nUnois  Notes  Disesi,  Vols  XI  to  XT,  and  CnmiiUitlTe  Onarterly,  MUiie 
tople  and  eeetlon  munber. 
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Appeal  from  the  Circuit  Court  of  Tazewell  county;  the  Hon. 
Theodoke  N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Reversed  and  remanded.  Opinion  filed  May 
5,  1914. 

W.  B.  CuRBAN,  for  appellant;  Winstok,  Payne, 
Strawn  &  Shaw,  of  counsel. 

Potts,  Conaghan  &  Powers,  for  appellee, 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  in  case  by  which  appellee  seeks  to 
recover  from  appellant  damages  for  personal  injuries 
sustained  by  him  averred  to  have  been  caused  through 
the  negligence  of  its  servants  while  he  was  in  its  em- 
ploy. The  jury  returned  a  verdict  finding  appellant 
guilty  and  assessing  appellee's  damages  at  two  thou- 
sand five  hundred  dollars.  From  a  judgment  rendered 
on  that  verdict  this  appeal  is  prosecuted. 

The  declaration  consists  of  several  counts.  One 
count  averSy  in  substance,,  that  the  appellee  was  an 
employee  of  appellant  required  to  work  under  the  di- 
rection of  a  section  foreman  among  its  railroad  and 
switch  tracks  in  the  village  of  San  Jose  and  to  gather 
rubbish  and  iron  on  its  right  of  way;  that  while  at 
work  removing  a  drawbar  thrown  from  its  cars  on 
the  right  of  way,  and  in  the  exercise  of  due  care  for 
his  own  safety,  a  locomotive  and  train  of  cars  was 
driven  upon  the  main  track  through  said  village  until 
it  reached  the  end  of  the  switch  track  on  which  ap- 
pellee was  working,  and  that  appellee's  servants,  who 
were  not  fellow-servants  of  appellee,  then  detached  a 
car  from  the  train  and  negligently  drove  said  car  on 
said  switch  track  striking  and  injuring  appellee. 
Another  count  avers  that  the  car  detached  from  the 
train  was  negligently  driven  on  the  switch  track  with- 
out a  brakeman  thereon  or  any  means  of  control,  and 
another  count  avers  that  the  detached  car  was  negli- 
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gently  forced  on  the  switch  track  without  sounding 
an  alarm  or  giving  any  signal. 

It  is  contended  by  appellant  that  the  judgment  can- 
not be  sustained  for  the  reason  that  the  evidence  does 
not  show  that  the  appellee  was  in  the  exercise  of  due 
care  when  he  was  injured  and  that  there  was  no  negli- 
gence on  the  part  of  appellant.  There  have  been  three 
jury  trials  in  this  case,  on  the  first  the  jury  found  the 
defendant  not  guilty,  in  the  second  the  jury  disagreed, 
and  this  appeal  is  from  the  judgment  on  the  third  trial. 
The  evidence  shows  that  the  appellee  was  a  section 
man  of  appellant  working  on  its  tracks  at  San  Jose; 
that  it  is  the  duty  of  the  section  men  to  gather  up  scrap 
iron  along  the  right  of  way  and  place  it  on  a  scrap  iron 
stand  at  San  Jose  from  which  it  is  loaded  into  a  car 
once  a  month.  There  are  three  tracks  running  from 
the  northeast  to  the  southwest  through  the  village. 
The  most  northwesterly  of  these  is  known  as  the  P. 
&  N.  track,  the  center  track  is  called  the  High  Line 
or  main  track  and  the  southeasterly  is  the  switch  or 
house  track.  The  tool  house  in  which  is  kept  the  hand 
car  with  the  tools  used  by  the  section  men  stands  a 
few  feet  south  of  the  switch  track.  The  right  of  way 
has  no  obstructions  on  it  north  and  east  of  the  tool 
house.  A  short  distance  southwest  of  the  tool  house 
is  the  scrap  iron  stand,  which  is  a  platform  about  six 
by  eight  feet  and  four  inches  high.  The  freight  house 
is  about  two  hundred  and  fifty  feet  southwest  of  the 
scrap  iron  stand  and  on  the  same  side  of  the  switch 
track.  May  5, 1910,  the  date  of  the  accident,  was  scrap 
iron  day  and  early  in  the  forenoon  of  that  day  the  sec- 
tion foreman  had  directed  that  the  car  should  be  loaded 
that  afternoon.  The  section  men  gathered  scrap  iron 
during  the  forenoon,  and  after  dinner  the  foreman 
with  appellee  and  one  Lough  went  with  the  hand  car 
about  1,200  feet  to  the  southwest  end  of  the  yard  to 
get  a  drawbar.  The  hand  car  with  the  drawbar  on 
it  was  taken  on  the  main  line  to  opposite  the  scrap 
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pile ;  the  drawbar  was  carried  by  the  three  men  over 
between  the  east  rail  of  the  switch  track  and  the  scrap 
iron  pile  and  placed  about  four  feet  east  of  the  east 
rail,  and  the  hand  car  was  put  in  the  tool  house.  In  the 
drawbar  was  a  knuckle  that  was  to  be  taken  out  so 
as  to  make  the  bar  lighter  to  load.  Appellee  said  to 
the  foreman  that  the  drawbar  *4s  not  in  the  clear  it 
is  not  safe/^  and  the  foreman  replied,  **do  you  want 
to  throw  it  over  the  right  of  way  fence?*' 

While  the  men  were  at  work  on  the  drawbar  a  freight 
train  came  in  from  the  southwest.  The  locomotive  was 
uncoupled  and  backed  on  the  switch  track  from  the 
southwest  to  the  freight  house,  past  the  men  working 
on  the  drawbar,  to  get  three  cars,  and  then  went  back 
by  the  men  with  the  three  cars  past  the  switch  stand 
at  the  southwest  end  of  the  switch  track.  Appellee 
went  to  the  tool  house  and  got  a  spike  maul  to  try  and 
knock  the  knuckle  loose,  and  after  striking  it  a  few 
times  was  standing  in  a  stooping  position  near  the 
track  watching  the  other  two  men  working  with  the 
drawbar,  when  the  locomotive  kicked  two  cars  in  from 
the  northeast  on  the  main  line  and  the  third  car  on 
the  switch  track.  This  car  struck  appellee  and  caught 
his  clothing  in  such  a  way  that  he  was  dragged  a  short 
distance  before  it  stopped,  and  by  the  striking  and 
dragging  injured  him.  The  locomotive  was  between 
two  and  three  hundred  feet  northeast  from  where  the 
car  struck  appellee.  There  is  a  conflict  in  the  evidence 
as  to  whether  or  not  the  bell  was  ringing  on  the  engine 
or  there  was  a  brakeman  on  the  car  that  struck  appel- 
lee and  as  to  the  speed  the  car  was  running  when  it 
struck  him. 

While  there  may  be  a  preponderance  of  evidence 
that  there  was  a  brakeman  on  the  car  and  that  the  bell 
was  ringing  and  that  the  car  was  running  very  slowly 
when  it  struck  appellee,  we  are  not  able  to  say  as  a 
matter  of  law  that  the  servants  of  appellant  were  not 
guilty  of  negligence,  or  that  it  was  not  shown  that  ap- 
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pellee  was  in  the  exercise  of  due  care  at  the  time  he 
was  injured.  **The  practice  of  kicking  or  dropping 
cars  and  running  switch  engines  and  cars  in  railroad 
yards  without  giving  adequate  warning  of  their  ap- 
proach to  employees  engaged  in  the  performance  of 
their  duties,  clearly  constitutes  negligence."  Adams 
V.  Cleveland,  C,  G.  S  St.  L.  By.  Co.,  243  111.  191, 
aflSrming  149  111.  App.  574 ;  Chicago  Jimct.  Ry.  Co.  v. 
McGrath,  203  HI.  511 ;  Pittsburg,  C,  C.  <t  St.  L.  Ry. 
Co.  V.  Bovard,  223  111.  176.  The  case  is  one  where  it 
cannot  be  said  that  all  reasonable  minds  would  agree 
from  the  evidence  in  the  record  that  the  appellee  was 
not  in  the  exercise  of  ordinary  care  and  the  issues 
were  therefore  properly  submitted  to  a  jury  for  their 
determination;  neither  can  it  be  said  that  their  con- 
clusions thereon  are  clearly  and  manifestly  against  the 
weight  of  the  evidence,  and  therefore  this  court  is 
bound  by  their  findings  on  those  questions. 

The  appellee  was  taken  to  a  physician  and  the  only 
wounds  found  on  him  were  a  cut  an  inch  and  a  half  or 
two  inches  long  on  his  head  and  a  bruise  on  his  leg. 
The  skull  was  not  fractured  nor  any  bones  broken. 
He  did  not  require  any  treatment  after  May  8th,  al- 
though he  visited  the  physician  at  his  oflSce  until  two 
weeks  after  the  receipt  of  the  injury.  He  however 
claimed  at  the  time  of  the  trial  to  be  sufferiDg  from 
varicose  veins,  pain  in  the  back  and  headache.  The 
proof  also  shows  that  before  the  time  of  his  injury 
he  complained  that  he  was  suffering  from  pains  in 
his  side  and  the  small  of  his  back  and  that  he  exhibited 
his  urine  to  his  fellow-workmen  to  show  that  he  was 
passing  yellow  matter,  and  that  before  the  injury  he 
had  been  treated  by  a  physician  for  cystitis  or  inflamma- 
tion of  the  bladder.  The  evidence  also  shows  that  in 
a  week  after  the  injury  he  was  at  work  in  his  garden 
and  he  admitted  that  he  worked  on  a  farm  at  regular 
wages  plowing  com  in  June  and  did  the  ordinary  work 
of  a  farm  hand  substantially  all  that  summer  and  the 
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following  spring  and  summer.  Upon  a  review  of  all 
the  evidence  in  the  case  we  conclude  that  before  the 
receipt  of  the  injuries  sued  for,  the  appellee  was  suf- 
fering from  many  of  the  troubles  of  which  he  now 
complains,  and  that  the  damages  awarded  are  exces- 
sive and  that  the  cause  should  be  submitted  to  another 
jury. 

It  is  also  assigned  for  error  and  argued  that  counsel 
for  the  appellee  in  the  closing  argument  to  the  jury 
made  improper  and  inflammatory  statements  calculated 
to  predudice  the  jury  and  inflame  them  against  the  ap- 
pellant; and  that  the  wife  of  the  appellee  and  two 
children,  one  of  them  an  infant,  were  present  in  the 
court  and  attracted  the  attention  of  the  jury  during  the 
arguments  of  counsel  and  while  the  court  was  reading 
the  instructions  to  the  jury  to  such  an  extent  that  the 
court  requested  the  wife  of  appellee  to  take  the  chil- 
dren from  the  room. 

Among  other  things  said  by  counsel  in  his  closing 
argument  to  the  jury  were :  *  *  Charles  Bright  is  a  man, 
to  whom  the  finger  of  scorn  cannot  be  pointed  at  by 
the  soulless  corporation,  the  Chicago  &  Alton  Bailroad 
Company  •  *  *.  No  gentlemen  of  the  jury,  but 
this  great  corporation,  with  its  power  of  driving  ma- 
chinery by  steam,  sends  a  car  down  that  injures  and 
maims  this  man.'*  Counsel  also  referred  to  appellee 
as  a  married  man  with  two  or  three  children.  Appel- 
lant had  offered  evidence  that  appellee  was  a  man  with 
a  family,  and  appellee  on  cross-examination,  without 
any  objection  thereto,  showed  that  he  had  a  wife  and 
two  children.  There  being  evidence  in  the  record  as 
to  appellee's  domestic  relations,  to  which  there  was  no 
objection,  the  argument  of  counsel  while  it  was  irrele- 
vant and  improper  cannot  be  excepted  to  in  that  re- 
gard. Counsel  for  appellee  do  not  contend  that  the 
statements  complained  of  were  not  improper,  but  their 
only  reply  is  that  the  trial  court  having  ruled  that  the 
statements  were  improper,  appellant  has  no  reason  to 
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complain  further.  Although  the  court  ruled  that  the 
statements  of  counsel  hereinbefore  referred  to,  with 
others  to  which  objections  were  made,  were  improper 
and  warned  counsel  to  keep  within  the  record,  and 
counsel  in  most  instances  unmediately  apologized  for 
making  them,  yet  neither  the  ruling  of  the  court  nor 
the  apologies  of  counsel  can  remedy  the  injurious  and 
prejudicial  effect  of  such  improper  appeals  for  sym- 
pathy and  inflammatory  statements.  Chicago  Union 
Traction  Co.  v.  Lmth,  216  HI.  183 ;  Parlm  &  Orendorf 
Co.  V.  Scott,  137  HI.  App.  455.  The  improper  argument 
to  the  jury  and  staging  of  the  case  probably  influenced 
it  in  arriving  at  its  verdict,  not  only  as  to  the  amount 
but  possibly  otherwise.  For  the  reasons  indicated  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Frank  K.  Lemon,  Defendant  in  Error,  v.  Blehard  Snell, 

Plaintiff  in  Error. 

(Not  to  be  reported  in  full.) 

Brror  to  the  Circuit  Court  of  DeWltt  county;  the  Hon.  William 
G.  CoGHBAN,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  May  5,  1914. 

Statement  of  the  Case. 

Action  by  Eichard  A.  Lemon  and  Frank  K.  Lemon, 
partners,  against  Richard  Snell  to  recover  attorneys^ 
fees  for  services  performed  for  defendant  in  litigation 
concerning  the  estate  of  Thomas  Snell,  deceased.  After 
the  snit  was  begun,  Richard  A.  Lemon  died  and  the 
snit  was  prosecuted  in  the  name  of  Frank  K.  Lemon, 
surviving  partner. 

The  claim  of  plaintiffs  is  for  $15,000  for  services 
rendered  in  the  contest  of  the  will  of  Thomas  Snell, 
in  which  suit  plaintiffs  were  attorneys  for  Richard 
Snell,  contestant,  and  for  $5,500  for  services  rendered 
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in  the  estate  for  defendant  as  administrator  after  the 
suit  to  contest  the  will  was  terminated.  A  jury  re- 
turned a  verdict  in  favor  of  plaintiff  for  $1,750,  on 
which  judgment  was  rendered.  To  reverse  the  judg- 
ment, defendant  prosecutes  a  writ  of  error. 

Stoots,  Ogleveb  &  Fbankun,  for  plaintiff  in  error. 

Herbick  &  Hebbige,  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Attobnkt  and  client,  S  134^ — admissihiUty  of  evidence.  In  an 
action  to  recover  attorneys'  fees  permitting  plaintiff  to  testify  as 
to  the  value  of  services  which  had  been  rendered  and  paid  for 
under  an  express  contract,  and  permitting  him  to  testify  that  a 
claim  was  made  for  further  compensation  for  the  services  and 
that  defendant  had  made  an  offer  to  give  $1,500,  held  error,  for  the 
reason  that  defendant  had  settled  for  such  services  and  that  the 
offer  to  pay  a  further  sum  was  a  promise  to  make  a  gift  for  which 
there  was  no  consideration. 

2.  Attobnet  and  client,  S  127^ — when  amount  of  compensation 
not  excessive.  In  an  action  for  attorneys'  fees,  a  verdict  for  $1,750 
held  not  excessive  where  the  amount  involved  was  large,  and  the 
questions  in  issue  were  bitterly  contested  and  a  clear  preponder- 
ance of  the  evidence  would  have  Justified  a  larger  verdict. 

3.  Appeal  and  ebbob,  S  1489* — when  admission  of  improper  evi- 
dence afterwards  excluded  not  prejudicial.  In  an  action  to  recover 
Bttorneys'  fees,  the  admission  of  impropper  evidence  which  was 
afterwards  excluded,  held  not  prejudicial  as  influencing  the  Jury  to 
allow  an  excessive  verdict  where  it  appears  that  the  Jury  on  a  con- 
sideration of  the  proper  evidence  oould  not  have  returned  a  verdict 
for  a  less  amount. 

•See  fUiDotoNotos  DIcert*  Yolo.  XI  «•  XY,  mmd  Ourabitlvw  Qowrleriy*  hwm 
topic  and  aeetloB  nvmber. 


Thibd  District — May,  1914.  103 


McCoy  y.  Chicago  St  Alton  R.  Co.,  188  111.  App.  103. 


William  B.  HeCoj^  Appellee,  y.  Chieago  ft  Alton  Bail- 
road  Company,  Appellant. 

L  Habtib  ajxd  aKBYAHT,  |  721^ — when  existence  of  fellow-$ervant 
relation  is  question  of  law  for  the  oourt.  Whether  the  eyidence 
eetablishes  the  relation  of  fellow-seryants  within  the  definition 
thereof  is  ordinarily  a  qneation  of  fbct  for  the  jury,  and  it  la  only 
when  the  facta  are  nndlsputed»  or  ao  ccmduBlvely  shown  that  rear 
sonahle  minds  must  reach  the  same  conclusion  therefrom,  that  the 
court  Is  privileged  to  pass  upon  it  as  a  question  of  law. 

2.  Masteb  avd  bebtaht,  8  677* — burden  of  proving  relation  of 
feUoio-servants,  The  burden  of  proving  the  relation  of  fellow-serv- 
ants existed  is  upon  the  master  even  though  such  relation  is  nega- 
tived in  the  deelaration. 

8.  liABTEB  AKD  BKBTANT,  |  Z^O^^ossumption  Of  risk.  A  Servant 
does  not  assume,  as  an  incident  to  his  employment,  the  risk  and 
hazard  of  the  negligence  of  other  employees  not  his  fellow-servants. 

4.  Masteb  and  sebvant,  |  729* — when  question  whether  members 
of  switching  crews  are  fellou^^ervants  for  jury.  Whether  members 
of  different  switching  crews  are  fellow-servants,  held  under  the  evi- 
dence to  be  a  question  for  the  Jury. 

5.  Masteb  and  sebvant,  §  759* — when  position  of  switchman  on 
car  not  contributory  negligence  as  matter  of  law.  Where  a  foreman 
of  a  switching  crew  was  riding  on  the  end  of  a  steel  hopper  car 
and  his  legs  were  injured  by  coming  In  contact  with  a  car,  which 
was  setting  on  a  switch  track  and  was  not  in  the  clear,  held  that 
the  position  in  which  he  was  riding  and  his  failure  to  see  the  car 
on  the  switch  track  was  not  contributory  negligence  as  a  matter 
of  law,  but  that  such  question  was  for  the  Jury. 

6.  Masteb  and  sebvant,  8  611* — admissibility  of  evidence.  Ob- 
jections to  questions  which  simply  called  for  conclusions  of  a  witness 
and  his  reasons  for  not  warning  plaintiff  of  his  danger  and  an  objec- 
tion to  an  offer  to  prove  what  the  witness  assumed  plaintiff  would 
see  and  what  the  supposed  plaintiff  would  do,  held  not  erroneously 
sustained. 

7.  Masteb  and  sebvant,  {  796* — when  requested  instruction  prop- 
erly refused  as  inapplicable  to  pleading.  Requested  instructions 
telling  the  Jury,  in  substance,  that  all  the  members  of  the  switching 
crew  of  which  plaintiff  was  foreman  were  fellow-servants  and  that 
if  the  negligence  of  any  member  thereof  was  the  proximate  cause  of 
the  injury  plaintiff  could  not  recover,  held  properly  refused,  where  the 
gravamen  of  a  count  in  the  declaration  was  the  negligence  of  de- 

•Sm  lUlnoli  Notes  IMsect,  Vols  XI  to  XY*  and  CvmulaaTe  Qnarterijr.  same 
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fendant  In  employing  an  Incompetent  servant  aa  a  member  of  the 
switching  crew. 

8.  Mastbb  and  sebyant,  t  796* — when  requested  instruction  prop- 
erly refused.  Requested  instructions  stating  that  plaintiff  cannot 
recover  if  his  injuries  were  caused  by  the  negligence  of  fellowHserv- 
ants,  held  not  improperly  refused,  where  no  instruction  was  given 
or  offered  attempting  to  define  what  constitutes  the  relation  of  fel- 
low-servants. 

9.  Damages,  t  122* — when  $15,000  for  injury  to  both  legs  Hot  ex- 
cessive, A  verdict  of  |15,000  for  an  injury  to  the  legs  of  a  foreman 
of  a  switching  crew  held  not  excessive,  where  the  flesh  of  his  left 
leg  was  more  or  less  torn  from  above  the  knee  to  the  ankle  and  both 
bones  of  right  leg  were  broken  below  the  knee,  and  necessitated 
amputation  five  inches  below  the  knee. 

10.  Appeal  and  ebbob,  |  1633* — when  improper  remarks  of  co«9»- 
sel  not  reversible  error.  Improper  remarks  of  counsel  in  his  argu- 
ment held  not  to  be  of  such  a  character  as  to  be  cause  for  reversal, 
where  an  objection  to  the  remarks  was  sustained,  the  Jury  in- 
structed to  disregard  them  and  counsel  disclaimed  before  the  Jury 
any  intention  to  mislead  them. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLOSTiN  D.  Mtebs,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1911.  Afllrmed.  Opinion  filed  May  5,  1914.  Rehear- 
ing denied  June  25,  1914.    Certiorari  allowed  by  Supreme  Court 

Bracken  &  Young,  for  appellant ;  Silas  H.  Stbawn, 
of  counsel. 

DeManoe,  Gillespie  &  DeManoe^  for  appellee. 

Mb.  Justice  Eldbedoe  delivered  the  opinion  of  the 
court. 

Appellant  prosecutes  this  appeal  to  reverse  the 
judgment  of  the  Circuit  Court  entered  against  it  in 
favor  of  appellee  for  $15,000,  in  an  action  on  the  case 
for  personal  injuries. 

The  declaration  consists  of  four  counts.  The  first 
alleges,  with  the  usual  and  necessary  averments,  in 
substance,  that  appellant  by  its  servants,  not  fellow- 
servants  of  appellee,  negligently  placed  a  flat  car  on 
a  switch  track  in  such  close  proximity  to  the  intersec- 

•See  Ullnoli  Notes  DI^Mt,  ViOs  XI  to  XT,  aad  OubbUUto  Qnartorij,  mmm 
toplo  Mid  M€tlo«  Bvmber. 
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tion  thereof  with  another  track  that  cars  passing  over 
the  latter  conld  not  clear  said  flat  car,  and  by  reason 
of  which  appellee,  while  riding  on  a  car  traveling  over 
the  latter  track  in  the  performance  of  his  duties,  using 
due  care  for  his  own  safety,  was  crushed  between  the 
car  on  which  he  was  riding  and  said  flat  car  and  in- 
jured. The  second  count  alleges  in  substance  that 
there  was  a  rule  or  custom  of  the  members  of  the 
switching  crew  operating  in  appellant 's  yards  to  warn 
each  other  of  such  dangers,  of  which  rule  and  custom 
appellant  had  notice,  and  that  appellant  negligently 
employed  an  incompetent  switchman  who  did  not  know 
of  such  rule  and  custom,  and  who  saw  the  danger  but 
negligently  failed  to  warn  appellee  thereof.  The  third 
and  fourth  counts  are  substantially  the  same  as  the 
first  count.  The  plea  of  general  issue  was  filed  to  the 
whole  declaration. 

The  points  most  seriously  urged  by  appellant  are, 
that  appellee  was  guilty  of  contributory  negligence, 
that  he  assumed  the  risk  and  that  the  negligence  in 
placing  said  flat  car  in  such  position  was  that  of  fellow- 
servants. 

The  questions  of  contributory  negligence  and  as- 
sumed risk  under  the  facts  in  this  case  are  closely 
allied,  and  a  proper  disposition  of  them  suggests  first 
the  consideration  and  determination  of  whether  the 
evidence  establishes  as  a  matter  of  law  that  the  negli- 
gence which  caused  the  injury  was  that  of  fellow- 
servants. 

The  city  of  Bloomington  is  the  junction  point  of  the 
Chicago,  Kansas  City  and  St.  Louis  branches  of  appel* 
lant's  railroad  system.  Extensive  switch  yards  are 
there  located  for  the  purpose  of  assembling  and  break- 
ing up  trains  of  cars  which  arrive  from  the  west,  north- 
east and  southwest  over  these  different  branches. 
These  switch  yards  extend  from  a  point  somewhat 
south  of  Bloomington  north  for  a  distance  of  about  three 
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and  a  half  miles  to  a  point  near  the  town  of  Normal. 
They  are  located  on  either  side  of  the  main  tracks 
of  appellant's  road  and  at  some  points  are  fifteen 
tracks  in  width.  They  are  divided  into  what  are  desig- 
nated as  the  east  and  west  yards  and  are  commonly 
called  in  the  testimony  train  yards.  From  these  train 
yards  also  extend  switch  tracks  running  to  numerous 
private  industries  located  in  the  vicinity  thereof.  The 
switching  in  the  train  yards  is  usually  performed  by 
two  switch  engines  each  manned  with  a  switching  crew, 
called  a  train  yards  crew.  One  engine  and  crew 
operate  in  the  east  train  yard  and  one  in  the  west 
train  yard.  A  third,  or  extra  train  yards  engine, 
spoken  of  as  a  tramp  engine,  and  crew,  at  times  assists 
the  two  regular  train  yards  engines  and  crews  in  both 
the  east  and  west  yards,  and  is  also  used  in  hauling 
cars  of  merchandise  to  the  private  switch  tracks  of 
the  various  Bloomington  industries  located  along  ap- 
pellant's right  of  way.  This  latter  work  is  commonly 
called  outside  work.  All  the  train  yards  crews  worked 
under  the  orders  of  the  yardmaster,  John  Connors, 
and  the  superintendent  of  transportation,  Patrick  Mul- 
hern. 

North  and  west  of  the  train  yards  at  the  western 
limits  of  Bloomington  appellant  maintains  and  oper- 
ates the  principal  repair  shops  of  its  system.  They 
consist  of  many  large  buildings  and  in  connection 
therewith  are  independent  switch  yards,  which  are 
commonly  called  shop  yards.  The  shops  and  shop 
yards  cover  approximately  eighteen  or  twenty  blocks 
in  area.  The  switching  in  the  shop  yards  is  performed 
by  a  switch  engine  with  a  crew  called  the  shop  yards 
crew.  This  crew  works  under  the  orders  of  the  super- 
intendent of  machinery,  Patrick  Maher.  The  shop 
yards  are  connected  with  the  train  yards  by  a  single 
track  or  lead,  which  runs  from  the  west  train  yards 
to  the  gate  at  the  shop  yards,  at  which  point  it  con- 
nects with  the  tracks  of  the  shop  yards^ 
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There  is  evidence  tending  to  show  that  when  cars  were 
received  in  the  train  yards  destined  for  the  shop  yards, 
a  train  crew  would  place  such  cars  on  the  shop  yards 
lead,  near  the  entrance  to  the  shop  yards,  from  which 
place  the  shop  yards  crew  would  take  them  to  the  shops 
within  the  yards;  that  at  such  times  it  was  unneces- 
sary and  unusual  for  the  two  crews  to  meet.  The 
evidence  further  tended  to  show  that  when  cars  were 
to  be  delivered  from  the  shops  to  the  train  yards,  they 
were  set  out  on  the  tracks  by  the  shop  yards  crew, 
which  acted  independently  of  the  train  yards  crews, 
and  that  this  was  usually  done  when  the  latter  crews 
were  in  distant  parts  of  the  train  yards ;  that  occasion- 
ally when  cars  of  material  were  needed  in  the  shop 
yards,  and  their  delivery  by  the  train  yards  crews  was 
delayed,  the  shop  yards  crew  would  take  them  from 
the  train  yards  to  the  shops ;  that  the  shop  yards  crew 
spent  almost  all  of  its  time  within  the  shop  yards ;  that 
the  train  yards  crews  performed  no  duties  in  the  shop 
yards,  nor  with  the  shop  yards  crew,  and  vice  versa; 
that  there  was  no  rule  or  regulation  of  appellant  gov- 
erning a  mutual  action  of  the  crews  of  the  two  depart- 
ments, and  that  these  crews  seldom  met  and  when 
they  did  it  was  by  mere  chance.  Occasionally  in  times 
of  emergency,  when  the  train  yards  crews  were  rushed 
with  work,  by  special  order,  the  shop  yards  crew  as- 
sisted them,  but  at  such  times  the  shop  yards  crew 
became  a  train  yards  crew,  and  subject  to  the  orders 
of  the  officers  controlling  the  train  yards,  and  did  not 
act  in  its  capacity  as  a  shop  yards  crew. 

One  of  tiie  tracks  in  the  train  yards  was  called  the 
McCarthy  track.  Another  track  therein,  called  old 
track  No.  1,  runs  alongside  of  it  for  some  distance 
and  connects  with  it.  The  McCarthy  track  will  hold 
but  six  average  cars,  and  leave  the  cars  in  the  clear. 

On  the  morning  of  the  accident  six  cars  were  stand- 
ing on  this  trsick  when  the  shop  yards  crew  pushed  a 
seventh  car  from  the  shop  yards  through  the  switch 
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on  to  the  south  end  of  the  McCarthy  track.  The  north 
car  of  the  six  standing  on  the  track  was  thereby  moved 
north  towards  the  junction  of  said  tra,ck  with  old  track 
No.  1  so  that  the  northeast  comer  of  said  north  car 
stood  not  more  than  eighteen  inches  from  the  west  rail 
of  old  track  No.  1.  At  this  distance  it  would  permit 
some  cars  to  pass  on  the  latter  track,  but  would  scrape 
the  sides  of  others.  The  evidence  further  tended  to 
show  that  it  was  the  practice  and  custom  to  leave  cars 
on  the  switch  tracks  so  they  would  clear  cars  passing 
on  adjoining  tracks  and  that  it  was  unusual  not  to 
do  so.  Of  course,  this  must  necessarily  have  been  so 
or  the  business  in  the  yards  could  not  have  been  car- 
ried on. 

Appellee  generally  was  a  member  of  the  west  train 
yards  crew,  but  when  it  became  necessary  to  use  the 
extra  or  tramp  engine  he  acted  as  foreman  of  the  crew 
attached  to  that  engine.  On  the  morning  in  question 
he  went  to  work  at  seven  o^clock  with  the  west  train 
yards  crew,  and  about  nine  o  ^dock,  under  orders,  took 
charge  of  the  extra  train  yards  engine  and  crew,  and 
while  riding  on  the  sill  of  a  steel  hopper  car,  which 
his  engine  was  hauling  on  old  track  No.  1,  with  his  back 
towards  the  car,  his  legs  hanging  over  the  sill  and 
occupied  in  reading  his  written  orders,  as  the  hopper 
car  passed  the  car  on  the  McCarthy  track  his  legs  were 
caught  and  crushed  between  the  comer  thereof  and  the 
par  on  which  he  was  riding. 

It  must  be  conceded  that  the  leaving  of  the  flat  car 
on  the  McCarthy  switch  in  the  position  mentioned  by 
the  shop  yards  crew  was  negligence,  but  appellant 
contends  that  the  members  of  that  crew  and  appellee 
were  fellow-servants.  Whether  the  evidence  establishes 
the  relation  of  fellow-servants  within  the  definition 
thereof  is  ordinarily  a  question  of  fact  for  the  jury  to 
determine,  and  it  is  only  when  the  facts  are  undis- 
puted, or  so  conclusively  shown  that  reasonable  minds 
must  reach  the  same  conclusion  therefrom,  that  the 
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court  is  privileged  to  pass  upon  it  as  a  question  of 
law.  The  burden  of  proving  that  such  relation  existed 
was  upon  the  defendant,  even  though  such  relation  is 
negatived  in  the  declaration.  Chicago  d  A.  R.  Co.  v. 
House,  172  111.  601 ;  Hartley  v.  Chicago  dk  A.  R.  Co., 
197  HI.  440.  It  has  long  been  established  as  the  law 
in  this  State  that  servants  of  a  common  master  cannot 
be  held  to  be  fellow-servants,  so  as  to  absolve  the 
master  from  liability  for  an  injury  to  one  caused  by 
the  negligence  of  another  unless  they  directly  co-oper- 
ated with  each  other  in  a  particular  business  as  dis- 
tinct from  indirect  co-operation  of  the  general  busi- 
ness of  the  master,  or  that  their  general  duties  must 
bring  them  into  habitual  association,  so  that  they  may 
exercise  a  mutual  influence  upon  eadi  other  promotive 
of  proper  caution.  Lyons  v.  Ryerson,  242  HI.  409; 
Linqmst  v.  Hodges,  248  HI.  491.^  From  the  evidence 
in  this  case  it  cannot  be  said  that  all  reasonable  minds 
must  come  to  the  same  conclusion  that  the  relation 
of  fellow-servants  existed  between  said  respective 
crews.  Their  duties  were  separate  and  distinct,  they 
were  operating  under  different  departments  and  re- 
ceived their  orders  from  different  oflScers.  The 
officers  controlling  the  crews  in  one  department  had 
no  control,  authority  or  jurisdiction  over  the  crews 
in  the  other  department.  The  evidence  also  tended 
to  show  that  in  the  performance  of  their  respective 
duties  they  seldom  met,  and  if  they  did  it  was  by 
chance  and  not  by  reason  of  any  direct  co-operation 
in  any  particular  business.  At  least  it  was  not  undis- 
puted that  there  was  a  direct  co-operation  between 
them,  nor  that  in  the  performance  of  their  duties  they 
were  brought  into  habitual  association.  It  was  for 
the  jury  to  determine  from  all  the  evidence,  as  a  ques- 
tion of  fact,  whether  such  relation  existed,  and  its 
verdict  is  conclusive  on  this  question  in  this  court. 
The  facts  in  this  csl^  are  substantially  analogous  to 
those  in  the  case  of  Hartley  v.  Chicago  d  A.  R.  Co., 
supra. 
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The  jury  having  found  that  the  relation  of  fellow- 
servants  between  appellee  and  the  members  of  the 
shop  yards  crew  did  not  exist,  the  contention  that 
appellee  assumed  the  risk  of  the  negligence  of  the 
latter  crew  in  leaving  the  car  in  the  place  in  question 
cannot  be  sustained.  Appellee  did  not  assume,  as 
incident  to  his  employment,  the  risk  and  hazard  of 
the  negligence  of  other  employees  of  appellant,  who 
were  not  his  fellow-servants.  Illinois  Third  Vein  Coal 
Co,  V.  Cioni,  215  Dl.  583. 

It  is  further  insisted  that  appellee  was  guilty  of 
contributory  negligence,  (1)  in  taking  the  position  he 
did  on  the  hopper  car;  (2)  in  failing  to  see  the  flat 
car  on  the  McCarthy  track;  (3)  in  failing  to  hear  the 
warnings  given ;  (4)  in  examining  his  orders  and  fail- 
ing to  anticipate  the  danger  and  be  on  the  lookout 
therefor. 

When  appellee  was  directed  to  take  charge  of  the 
extra  train  yards  crew  as  foreman  he  was  ordered  to 
place  certain  cars  then  in  the  train  yards  on  the  private 
switches  of  certain  industries  to  which  they  were  con- 
signed. These  orders  were  written  on  pieces  of  card- 
board and  informed  him  where  the  cars  would  be  found 
in  the  yards  and  to  whom  consigned.  At  the  same  time 
he  was  verbally  ordered  by  the  yard-master,  Connors, 
to  first  take  five  cars  of  coal  to  the  coal  chute  to  be 
used  by  the  engines  of  the  transportation  department. 
Appellee  proceeded  with  his  engine  to  the  place  where 
he  was  to  get  the  coal  cars,  and  after  he  and  his  crew 
had  done  the  switching  necessary  to  separate  the  five 
coal  cars  wanted  from  the  others  to  which  they  were 
attached,  his  engine  hauling  said  coal  cars  proceeded 
slowly  south  over  old  track  No.  1  towards  the  McCarthy 
track.  Appellee  mounted  the  last  car  as  it  passed  him. 
This  was.  a  steel  hopper  car  with  a  large  open  space 
under  each  end.  Appellee  sat  underneath  the  hopper 
on  the  sill  at  the  end  of  the  car  with  his  legs  hanging 
down  on  the  outside  over  the  sill,  and  proceeded  to 
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examine  the  cards  containing  his  orders  as  to  the  out- 
side  work  he  was  to  do  immediately  after  leaving  the 
coal  cars  at  the  chute.  While  thus  occupied  his  train 
approached  the  McCarthy  track,  and  when  he  reached 
the  flat  car  standing  on  that  track  his  legs  were  caught 
and  injured. 

There  is  evidence  tending  to  show  that  appellee  in 
the  work  of  getting  out  the  coal  cars  looked  south  in 
the  direction  of  the  McCarthy  track,  and  that  a  man 
by  the  name  of  Marhl  standing  some  distance  away, 
also  another  man,  one  of  his  own  crew,  shouted  to 
him  as  he  approached  the  McCarthy  track.  Appellee 
testified  that  he  at  no  time  saw  the  position  of  the  flat 
car  on  the  McCarthy  track,  nor  heard  any  warnings 
until  he  was  almost  to  said  car  when  he  tried  to  throw 
up  his  legs,  but  the  car  caught  them  before  he  could 
avoid  the  danger. 

The  law  did  not  require  appellee  to  ride  on  any 
particular  car,  nor  in  any  particular  part  of  any  car. 
All  that  he  was  bound  to  do  was  to  use  such  ordinary 
care  for  his  safety  in  the  performance  of  his  duties 
as  a  reasonably  prudent  person  would  use  under  the 
same  circumstances.  His  position  on  the  car  did  not 
unnecessarily  expose  him  to  any  of  the  usual,  ordinary 
or  known  risks  or  hazards  of  his  employment.  He  had 
a  right  to  assume  that  the  shop  yards-^crew  had  not 
negligently  left  any  cars  too  close  to  the  track  over 
which  he  was  traveling.  It  was  not  negligence  per  se 
for  him  to  ride  in  said  position,  neither  was  it  for  him 
to  fail  to  see  the  car,  to  hear  the  warnings  nor  to  read 
his  orders.  Whether  these  facts  in  this  particular  case 
constituted  negligence  on  his  part  which  contributed 
to  his  injury  was  a  question  for  the  jury  to  determine 
by  considering  them  in  connection  with  all  the  other 
facts  and  circumstances  shown  by  the  evidence,  and  we 
cannot  hold  that  he  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

The  only  criticism  made  to  the  court  *s  rulings  on 
the  admission  of  evidence  is  to  the  sustaining  of  objec- 
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tions  to  six  questions  proponnded  to  the  witness  Byan. 
All  these  questions  simply  called  for  conclusions  of 
the  witness^  and  his  reasons  for  not  warning  appellee 
of  his  danger.  Following  these  objections  appellant 
made  a  long  offer  of  proof  to  which  an  objection  was 
sustained.  By  this  appellant  offered  to  prove  what 
the  witness  assumed  appellee  could  see,  and  what  he 
supposed  appellee  would  do.  There  was  no  error  in 
sustaining  the  objections  to  said  questions  or  to  the 
offer  of  proof. 

The  assignment  of  error  in  regard  to  the  instruc- 
tions is  confined  to  the  refusal  of  the  court  to  give  the 
fifth,  sixth,  seventh  and  tenth  offered  by  appellant.  The 
fifth  instructs  the  jury  in  substance  that  all  the  mem- 
bers of  the  switching  crew,  of  which  appellee  was 
foreman,  were  fellow-servants,  and  that  if  the  negli- 
gence of  any  member  thereof  was  the  proximate  cause 
of  the  injury,  appellee  could  not  recover.  The  grava- 
men of  the  second  count  of  the  declaration  was  the 
negligence  of  appellant  in  employing  an  incompetent 
servant  as  a  member  of  his  switching  crew.  The  instruc- 
tion goes  to  the  whole  declaration,  and  was  inapplic- 
able to  the  second  count.  The  sixth,  seventh  and  tenth  all 
state  that  appellee  cannot  recover  if  his  injuries  were 
caused  by  the  negligence  of  fellow-servants.  No  instruc- 
tion was  given  or  offered  attempting  to  define  what  con- 
stitutes the  relation  of  fellow-servants.  The  definition 
of  fellow-servants  is  for  the  court,  and  it  is  for  the 
jury  to  find  whether  the  relation  exists  within  the  defi- 
nition, from  the  facts  proven.  Hartley  v.  Chicago  S 
A.  R.  Co.,  supfa.  These  instructions  leave  it  for  the 
jury  to  determine  who,  as  a  matter  of  law,  might  be 
fellow-servants.  It  is  error  to  give  such  instructions 
without  defining  the  meaning  of  fellow-servants. 
Chenoweth  v.  Burr,  242  HI.  312.  The  court  properly 
refused  them. 

The  evidence  tended  to  show  that  the  flesh  of  the 
left  leg  was  more  or  less  torn  from  above  the  knee 
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to  the  ankle,  and  that  both  bones  of  the  right  leg  were 
broken  below  the  knee.  Several  efforts  were  made  to 
make  the  bones  of  the  right  leg  nnite  by  wiring  them 
together,  but  these  operations  were  unsuccessful. 
Effort  was  made  to  cause  them  to  knit  by  irritation, 
with  a  similar  result.  Silver  plates  were  then  used 
to  attach  the  broken  ends  together,  and  these  did  not 
succeed.  ]Pinally  the  leg  was  amputated  five  inches 
below  the  knee.  During  these  various  operations  ap- 
pellee was  confined  to  the  hospital  from  tune  to  time 
about  thirty  weeks.  The  evidence  further  tends  to 
show  that  the  left  leg  also  became  weak,  and  that  at 
the  time  of  the  trial,  twenty-two  months  after  the  in- 
jury, it  was  necessary  to  wear  braces  thereon,  and  the 
use  of  a  wheeled  chair  was  the  only  means  by  which 
appellee  could  get  about.  He  was  thirty-five  years  of 
age,  earning  about  $100  per  month  at  the  time  of  his 
injury,  and  up  to  the  time  of  the  trial  had  been  unable 
to  work.  The  verdict  is  large,  but  the  injuries  are 
severe,  and  we  do  not  think  under  all  the  evidence  the 
damages  are  excessive. 

Criticism  is  made  to  some  of  the  remarks  of  counsel 
for  appellee  in  his  argument  to  the  jury.  The  remarks 
objected  to  were  improper,  but  the  court  promptly 
sustained  an  objection  thereto  and  the  jury  were  in- 
structed to  disregard  them,  and  counsel  disclaimed 
before  the  jury  any  intention  of  attempting  to  mislead 
them  thereby,  and  we  do  not  think  they  were  of  such 
character  that,  under  these  circumstances,  should 
cause  a  reversal  of  the  judgment. 

The  judgment  of  the  Circuit  Court  will  be  aflSrmed. 

Affirmed. 


▼oL  CgJULXVm    • 


114  Appellate  Courts  of  Illinois. 

Clark  y.  Fraternal  Tribunes  et  al.,  188  111.  App.  114. 


Laura  Clark  et  al.^  Appellants^  y.  Fraternal  Tribunes 
and  Northern  Life  Insurance  Company  of  Illinois 
et  aL^  Appellees. 

Insubangk,  §  24* — when  evidence  inaufMent  to  ahow  consolidation 
or  conspiracy  to  defeat  insurance  claims.  On  a  bill  filed  by  members 
of  a  fraternal  insurance  company  against  such  company  and  a  life 
insurance  company  charging  a  conspiracy  on  the  part  of  the  officers 
of  the  two  companies  to  defraud  complainants  of  their  insurance 
claims,  evidence  held  insufficient  to  show  a  consolidation  of  the  two 
companies  or  to  show  such  fraudulent  conspiracy,  it  appearing  that 
the  life  insurance  company  received  nothing  from  the  fraternal 
insurance  company  except  a  small  increase  in  policy  holders  from 
its  members. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  May  5,  1914.  Rehear- 
ing denied  June  25,  1914.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Geobgb  W.  Kbnney  and  A.  G.  Mueray,  for  appel- 
lants; Eugene  E.  Bone,  EIaplan  &  Kaplan,  Alonzo 
HoFP,  EoBBRT  Matheny,  Gbaham  &  Graham,  Barbeb  & 
Babbeb,  Smith  &  Fbiedmeyeb,  Hamilton  &  Catbon,  C. 
F.  MoBTiMBB,  Bellatti,  Babnbs  &  Bellatti,  B.  0.  Sum  - 
NEB,  Mobphy,  Ewing  &  Bradpobd,  E.  L.  Chapin,  Samp- 
son &  Putting,  A.  C.  Edib,  Chables  Habbis,  William  B, 
EissE,  Wilson  &  Wall,  Mathew  J.  Huss,  A.  W.  Ful- 
ton, E.  WoLFNEB,  Saffobd  &  Graham,  C.  I.  MoNett, 
Thomas  P.  Ebep,  Chables  H.  Woodbuen,  Snow  & 
Haight,  B.  0,  WiLLABD  dnd  Manley  &  Kramer,  of 
counsel. 

Gillespie  &  FitIioerald  and  Barry  &  Morrissbt,  for 
appellees, 

Mr.  Justice  Eldrbdge  delivered  the  opinion  of  the 

court. 

•See  nilnol*  Note*  Digest,  YoU  XI  to  XV,  and  CamnUitlTe  Qnarteilj,  mmmtB 
topic  and  seetlon  number. 
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This  appeal  seeks  to  reverse  the  decree  entered  in 
said  cause  in  the  conrt  below  dismissing  the  bill  of 
appellants  for  want  of  equity.  The  American  Home 
Circle  was  a  fraternal  beneficiary  society  organized 
under  the  laws  of  this  State  in  1897  and  engaged  in 
fraternal  insurance  business.  The  Fraternal  Tribunes 
was  also  a  fraternal  beneficiary  society  organized  in 
the  same  year  under  the  laws  of  this  State  and  en- 
gaged in  fraternal  insurance  business.  In  November, 
1908,  the  officers  of  the  Circle  sought  a  consolidation 
of  that  association  with  the  Tribunes  and  furnished  a 
statement  to  the  latter  showing  that  the  Circle  had 
assets  on  hand  amounting  to  practically  $19,000,  and 
that  its  current  death  losses  and  other  liabilities 
amounted  to  about  $35,000.  On  November  19,  1908, 
a  contract  was  entered  into  between  the  Circle  and 
the  Tribunes  whereby  the  members  of  the  Circle  were 
reinsured  in  the  Tribunes  and  the  Tribunes  assumed 
the  obligations  of  the  Circle.  As  a  matter  of  fact  at 
this  time  the  Circle  had  no  assets  and  had  liabilities 
of  about  $125,000.  The  Tribunes  at  this  time  was 
solvent  and  had  an  accumulated  surplus  in  an  emerg- 
ency fund  of  $57,000.  After  the  merger  of  the  two 
associations  was  consummated  the  old  officers  of  the 
Tribunes  resigned  and  the  officers  of  the  Circle  were 
elected  in  their  places,  and  certificates  of  membership 
in  the  Tribxmes  were  issued  to  the  members  of  the 
Cirde.  The  $57,000  in  the  emergency  fund  of  the 
Tribunes  was  drawn  out  by  the  new  administration  of 
that  assodation  and  was  fraudulently  used  in  some 
manner  unexplained.  In  July,  1909,  an  attempted  dis- 
solution of  the  Circle  and  Tribunes  was  made  and  the 
then  officers  of  the  Tribunes  resigned  and  new  officers 
were  elected,  and  it  was  found  that  in  addition  to  the 
loss  of  the  $57,000  in  the  emergency  fund  there  was 
a  further  shortage  in  the  treasury  of  the  Tribunes  of 
over  $12,000.  The  new  officers  attempted  to  collect 
the  said  amounts  from  the  retiring  officers  of  the  Trib- 
unes and  succeeded  in  collecting  $48,500  in  cash,  took 
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a  note  for  $8,500  from  Dr.  Craig,  the  former  medical 
examiner,  which  proved  to  be  of  no  value,  and  had 
to  charge  off  the  sum  of  $12,136  against  the  ex-treasurer. 
All  of  the  appellants,  with  one  exception,  are  bene- 
ficiaries under  policies  originally  issued  by  the  Circle 
and  the  total  of  their  claims  amounts  to  about  $100,000. 
Many  of  these  claims  accrued  prior  to  the  merger  of 
the  two  associations. 

The  Tribunes  continued  in  business  until  about 
March  21, 1910.  Suits  had  been  commenced  against  the 
Tribunes  by  the  beneficiaries  under  the  certificates 
issued  by  the  Circle  claiming  an  aggregate  amount  of 
over  $80,000.  In  several  of  these  suits  judgments  had 
been  rendered  against  the  Tribunes.  By  reason  of  these 
conditions  and  the  exhaustion  of  the  funds  of  the 
Tribunes  it  became  impossible  for  the  Tribunes  to 
defend  the  suits  so  instituted  against  it,  to  furnish 
bonds  to  appeal  from  the  judgments,  or  to  meet  its 
obligations,  or  continue  in  business,  and  in  the  opinion 
of  its  officers  a  receivership  for  the  Tribunes  was  in- 
evitable. An  effort  was  made  to  provide  the  living 
members  of  the  Tribunes  with  reinsurance,  and  nego- 
tiations were  had  with  the  appellee,  the  Northern  Life 
Insurance  Company  of  Illinois,  which  is  an  old  line 
legal  reserve  insurance  company,  organized  under  the 
laws  of  this  State.  The  officers  of  the  Tribunes  and 
the  Northern  Life  sought  the  advice  of  the  insurance 
superintendent  of  the  State  and  were  informed  by  him 
that  there  would  be  no  objections  to  the  Northern  Life 
insuring  the  members  of  the  Tribunes  as  individuals, 
but  that  under  the  laws  of  this  State  there  could  be  no 
consolidation  between  the  two  corporations  and  also 
that  the  Northern  Life  would  not  be  authorized  to 
consolidate  with  an  insolvent  corporation  and  assume 
its  liabilities. 

At  a  meeting  of  the  Supreme  Tribunal  of  the  Trib- 
unes the  president  of  the  Northern  Life,  in  an  oral 
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statement  to  that  body,  explained  the  different  forms 
of  policies  offered  by  said  Company  and  that  the 
Northern  Life  would  not  require  a  medical  examina- 
tion of  any  of  the  members  of  the  Tribunes  if  all,  or 
nearly  all,  would  insure  in  the  Northern  Life ;  that  he 
would  offer  such  members  rates  of  insurance  from  $2 
to  $4  lower  than  the  average  because  the  Company 
would  not  be  at  the  expense  of  paying  commissions 
and  that  the  members  could  pay  their  usual  assess- 
ment for  the  month  of  April,  and  further  stated  that 
he  had  been  advised  by  the  insurance  department  that 
in  order  to  protect  the  Company,  if  a  member  would 
not  submit  to  an  examination,  it  would  be  necessary 
to  retain  a  lien  upon  his  policy.  The  Supreme  Tri- 
bunal passed  a  resolution  urging  the  members  to  ac- 
cept the  proposition  of  the  Northern  Life.  Following 
this  meeting  the  Northern  Life  sent  a  circular  to  the 
members  of  the  Tribunes  stating,  among  other  things, 
as  follows: 

'*6.  You  are  not  compelled  to  take  a  medical  ex- 
amination but  if  you  do  not  take  it,  or  are  not  able 
to  pass,  your  policy  will  be  scaled  for  the  first  few 
years.  The  amount  payable  on  a  $1,000.00  policy,  in 
case  you  do  not  pass  the  medical  examination  will  be 
$600.00  the  first  year,  $650.00  the  second  year,  $700.00 
the  third  year,  and  so  on  up  to  $1,000.00.  Understand 
that  you  can  take  a  medical  examination,  at  our  ex- 
pense, and  have  insurance  for  the  full  $1,000.00  right 
from  the  start. 

7.  The  Northern  Life  offers  to  insure  your  entire 
membership  whether  sick  or  well.  But  it  cannot  take 
care  of  your  sick  unless  your  well  people  come  too.  To 
take  the  sick  without  the  well  is  unfair  and  impossible. 

Get  examined  at  once,  at  the  Company's  expense. 
If  you  fail  to  pass,  we  will  accept  you  anyway  as  soon 
as  two-thirds  of  the  members  of  your  Tribunal  have 
accepted  our  proposition. 

Your  insurance  takes  effect  as  soon  as  it  is  approved 
in  the  Home  OflSce  of  the  Company,  without  waiting 
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for  the  policy  to  reach  you.  You  can  pay  monthly, 
quarterly,  semi-annually  or  annually  as  you  please. 
It  costs  you  not  a  penny  extra  to  have  The  Northern 
Life  issue  you  this  policy  and  carry  your  protection 
for  the  month  of  April.  After  that  your  rate  will  be 
such  as  is  indicated  in  the  table  in  this  folder.     *     *     • 

15.  If  you  have  paid  in  advance,  send  in  the  card 
and  The  Northern  will  carry  your  insurance  from 
April  1st  to  such  date  as  your  advance  payments  will 
carry  you  at  the  new  rate." 

At  this  time  a  number  of  members  of  the  Tribunes 
had  made  advance  payments  on  their  policies  to  the 
amount  of  about  $4,000.  To  protect  these  advance  pay- 
ments the  Supreme  Tribunal  transferred  to  the  North- 
em  life  by  bill  of  sale  all  its  personal  property  con- 
sisting of  oflSce  furniture,  etc.,  of  the  value  of  about 
$1,000,  and  the  Craig  note  for  the  nominal  considera- 
tion of  $4,000.  The  bill  of  sale  provided  that  the  same 
should  apply  and  be  credited  on  the  insurance  of  those 
members  of  the  Tribunes  who  had  paid  in  advance  of 
the  month  of  March,  Numerous  circulars,  postal  cards 
and  letters  were  mailed  by  the  Northern  Life  and  the 
Supreme  Tribunal  to  the  members  of  the  Tribunes 
explaining  the  proposition  of  the  Northern  Life  and 
urging  said  members  to  accept  the  same.  About  ten 
per  cent,  of  the  members  of  the  Tribunes  accepted 
policies  in  the  Northern  Life,  all  of  whom  submitted 
to  and  passed  a  medical  examination. 

The  bill  alleges  many  of  the  above  facts  and  others, 
and  charges  a  conspiracy  on  the  part  of  the  officers 
of  the  two  corporations  to  defraud  appellants  of  their 
claims,  and  that  by  reason  of  the  facts  alleged  the 
Northern  Life  became  liable  to  appellants  for  the 
amounts  of  their  respective  claims.  The  bill  does  not 
charge  in  words  that  the  two  corporations  became 
consolidated,  but  the  contentions  of  appellants  are: 
First,  that  there  was  a  consolidation  by  virtue  of  the 
statute ;  second,  that  if  there  was  not  a  statutory  con- 
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solidation  there  was  a  consolidation  in  fact  and  that 
the  appellee,  the  Northern  Life,  having  received  the 
benefit  of  such  consolidation,  is  estopped  from  denying 
the  consolidation;  and  third,  if  there  was  neither  a 
statutory  consolidation  nor  one  in  fact,  still  all  the 
appellees  are  liable  to  appellants  on  the  theory  of  the 
commission  of  a  tort  by  appellees  in  fraudulently  dis- 
rupting the  Tribunes  and  thereby  depriving  appel- 
lants of  their  means  of  making  their  claims. 

There  is  no  basis  for  the  contention  that  there  was 
a  statutory  consolidation.  Even  if  the  Northern  Life 
and  Tribunes  had  the  power  to  consolidate  under  the 
laws  of  this  State,  no  attempt  whatever  was  made  to 
comply  therewith  and  it  is  unnecessary  to  discuss  this 
phase  of  the  question. 

We  do  not  think  the  proof  shows  there  was  a  con- 
solidation in  fact.  No  contract  was  entered  into  be- 
tween the  two  corporations.  While  the  Northern  Life 
offered  to  issue  policies  to  all  the  members  of  the 
Tribunes  it  was  upon  the  condition  that  all,  or  nearly 
all,  or  at  least  two-thirds  of  the  latter,  would  apply  for 
policies  in  that  Company.  Only  a  small  proportion  of 
the  Tribunes'  membership  applied  for  policies  in  the 
Northern  Life.  It  is  earnestly  insisted  that  the  trans- 
fer of  the  personal  property  above  mentioned  is  strong 
evidence  of  such  a  consolidation.  This  property,  as 
above  stated,  was  of  small  value  and  was  given  to 
protect  the  members  of  the  Tribunes  who  had  made 
advance  payments  on  their  assessments.  The  Craig 
note  was  worthless  and  the  other  property  did  not 
exceed  the  value  of  $1,000.  After  the  bill  in  this  case 
was  filed,  appellants,  or  some  of  them,  filed  another 
bill  asking  for  the  appointment  of  a  receiver  for  the 
Tribunes  and  said  receiver  was  appointed  and  said 
personal  property  reconveyed  to  the  Tribunes,  and 
by  it  turned  over  to  the  receiver,  so,  as  a  matter  of 
fact,  the  Northern  Life  received  nothing  from  the 
Tribunes  except  the  value  of  the  new  business  acquired 
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by  issuing  policies  to  a  small  portion  of  its  members. 
It  would  be  an  anomalous  situation  to  hold  that  there 
was  a  consolidation  between  these  two  companies 
while  there  was  a  receiver  administering  the  estate 
of  one  of  them^  who  had  possession  of  all  of  its  assets. 

We  are  of  the  opinion  that  proof  is  not  sufficient  to 
show  that  there  was  a  fraudulent  conspiracy  on  the 
part  of  the  Northern  Life  and  the  Tribunes  to  deprive 
appellants  of  their  claims.  The  Northern  life  has 
received  nothing  from  the  Tribunes  except  a  small 
increase  in  policy  holders  from  its  members.  The  proof 
does  not  show  the  loss  of  these  members  has  to  any 
extent  jeopardized  the  rights  of  appellants  in  collect- 
ing their  claims,  and,  even  if  it  did,  such  fact  would 
not  be  a  basis  for  liability  against  defendants.  Twiss 
V.  Guaranty  Life  Ass'n,  87  Iowa  733, 

The  record  in  this  case  is  very  voluminous  and  we 
have  not  attempted  to  mention  all  the  facts  appearing 
therein,  nor  to  discuss  all  the  points  raised  in  appel- 
lants '  brief  and  argument,  but  have  commented  on  only 
such  as  appear  to  be  most  material  and  controlling. 
After  a  careful  consideration  of  all  the  evidence  and 
the  points  raised  in  regard  thereto,  we  are  of  opinion 
that  the  proofs  do  not  sustain  the  allegations  of  the 
bill  and  that  the  decree  entered  in  the  court  below 
dismissing  the  bill  for  want  of  equity  is  proper,  and 
it  will  therefore  be  affirmed. 

Affirmed. 
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Emma  Passwaters^  Administratrix^  Appellee,  t.  Lake 
Erie  &  Western  Railroad  Company,  Appellant. 

(Not  to  be  reported  tn  fnlL) 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosTiN  D.  Mtebs,  Judge  presiding.  Heard  in  this  court  at 
the  April  term,  1913.    Affirmed.    Opinion  fUed  May  6,  1914. 

Statement  of  the  Case. 

Action  by  Emma  Passwaters,  administratrix  of  the 
estate  of  Irma  Passwaters,  deceased,  against  the  Lake 
Erie  and  Western  Bailroad  Company  to  recover 
damages  for  the  death  of  Irma  Passwaters,  a  girl  abont 
eight  and  one-half  years  of  age,  who  was  killed  at  a 
highway  crossing  by  one  of  defendant's  trains,  while 
riding  in  a  buggy  with  her  father,  Charles  A.  Pass- 
waters.  The  trial  court  entered  judgment  in  favor 
of  plaintiff  on  a  verdict  of  the  jury  assessing  the  dam- 
ages at  three  thousand  three  hundred  dollars.  To  re- 
verse the  judgment,  defendant  appeals. 

An  action  was  brought  by  the  administratrix  of  the 
estate  of  the  father  to  recx)ver  damages  for  his  death, 
which  occurred  in  the  same  accident.  There  was  a 
verdict  and  judgment  in  favor  of  plaintiff  in  that  case 
and  the  judgment  was  affirmed  in  the  Appellate  Court. 
See  Passwaters  v.  Lake  Erie  d  W.  R.  Co.,  181  111.  App. 
44. 

John  E.  Polilook  and  W.  B.  Lbach,  for  appellant; 
John  B.  Cockbttm,  of  counseL 

Babby  &  MoBBissET  and  Schneideb  &  Sohneideb,  for 
appellee. 

Mb.  Justiob  Eldbedge  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Railboads,  §  696* — sufficiency  of  declaration  in  action  for 
death  of  child  in  care  of  father.  In  an  action  for  the  death  of  a 
child  who  was  killed  at  a  highway  crossing  by  one  of  defendant's 
trains  while  riding  In  a  buggy  with  her  father,  failure  of  the  dec- 
laration to  allege  the  age  of  the  deceased  child,  how  and  with  whom 
she  was  riding,  and  that  the  father  was  in  the  exercise  of  due  care, 
held  not  to  render  the  declaration  insufficient  to  sustain  a  verdict  on 
account  of  variance  between  its  allegations  and  the  proof,  since  the 
child's  age,  how  and  with  whom  she  was  riding  are  simply  eviden- 
tiary facts  which  need  not  be  pleaded,  and  any  negligence  of  the 
father  which  might  be  imputed  to  the  child  was  sufficiently  negatived 
by  the  averment  of  due  care  and  caution  on  her  part,  as  such 
averment  would  also  necessarily  imply  due  care  and  caution  on  the 
part  of  the  father. 

2.  Negligence,  §  250* — when  giving  of  instruction  requiring  due 
care  only  on  the  part  of  child's  father  harmless.  In  an  action  for 
the  death  of  a  child  while  in  care  of  its  father,  where  the  case  was 
tried  on  defendant's  theory  of  the  law  that  the  father  was  negligent 
and  that  his  negligence  was  imputed  to  the  child,  the  giving  of  a 
modified  instruction  requiring  the  exercise  of  due  care  on  the  part 
of  the  father  and  not  requiring  due  care  on  the  part  of  the  de- 
ceased child,  held  harmless  where  all  the  evidence  showed  that  the 
child  was  in  the  exercise  of  due  care. 

3.  Appeal  and  esbob,  |  1241* — when  adversary's  instructions  can- 
not "be  complained  of.  Appellant  cannot  complain  that  the  court 
modified  appellee's  instructions  to  conform  to  the  theory  of  the 
law  as  presented  by  his  own  instructions. 

4.  Appeal  and  ebrob,  §  1238* — when  appellant  canr^t  complain 
of  court's  adoption  of  his  theory  of  case.  Where  appellant  has  in- 
duced the  court  to  adopt  a  theory  of  the  law  most  favorable  to 
himself,  he  cannot  on  appeal  insist  that  the  court  should  have 
adopted  some  other  theory. 

•See  Ullnola  Notes  Direst,  Vols  XI  to  SLY,  and  OmnulfttiTe  Qnarteriyi 
topic  aod  lection  nnmber. 
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Home  State  Bank  of  Lexln^on  et  al.,  Defendants  In 
Error,  t.  James  W.  Yandolah  et  al^  Plaintiffs  In 
Error. 

1.  Pabtnbbbhip,  I  80* — interest  of  partner  in  firm  property.  The 
interest  of  partners  In  partnership  property  Is  not  that  of  tenants 
In  common,  nor  of  joint  tenancy,  but  is  $ui  generis  and  peculiar  to 
itself.  Bach  partner  has  a  Joint  interest  in  the  whole,  but  not  a 
separate  interest  in  any  particular  part  of  the  property. 

2  Pabtnsbbhip,  §  86* — right  of  partner  to  transfer  his  interest. 
A  partner  cannot  transfer  an  undivided  Interest  in  any  specific 
articles  belonging  to  the  firm;  he  may  assign  its  Interest  in  a  part- 
nership to  a  third  person,  but  such  person  does  not  thereby  become 
a  partner  in  the  firm  without  the  consent  of  the  other  partners. 

8.  PABTznEBSHiP,  |  201* — effect  of  assignment  of  partner's  interest. 
An  assignment  by  a  partner  of  his  interest  in  the  firm  to  a  third 
person,  either  by  Toluntary  act  or  legal  process;  simply  entitles 
such  person  to  receire  such  partner's  share  of  what  may  remain 
after  a  settlement  of  the  partnership  affairs  and  the  pasment  of  all 
debts.  He  takes  nothing  but  a  chose  in  action  and  the  right  to  an 
accounting  and  simply  becomes  subrogated  to  the  rights  of  the 
partner  in  the  winding  up  and  settlement  of  the  partnership  estate. 

4.  Barks  Ain>  banking,  S  68* — potoers  of  State  bank.  Laws  of 
this  State  do  not  permit  State  banks  to  buy  interests  In  partnership 
firms  and  become  partners  thereof,  nor  to  Indulge  in  the  commercial 
tmsiness  of  an  electric  light  company. 

6.  Pledgbb,  §  28* — when  pledge  of  partner's  interest  in  firm  gives 
Hen  prior  to  rights  of  judgment  creditors.  Where  a  partner  prior 
to  the  entry  of  judgments  against  him  executed  to  a  bank  for  a  val- 
uable consideration  a  bill  of  sale  of  his  Interest  in  the  firm  as  col- 
lateral security  for  an  indebtedness,  the  bank  has  a  Hen  on  such 
partner's  interest  paramount  to  the  rights  of  the  judgment  creditors, 
whether  they  had  notice  of  such  pledge  or  not. 

6.  Pabtnsbship,  I  425* — when  improper  finding  in  decree  harm' 
less.  Where  a  decree  on  a  bill  filed  to  settle  and  wind  up  a  partner- 
ship contained  a  finding  that  a  creditor  of  one  of  the  partners  was 
entitled  to  the  whole  of  such  partner's  distributive  share  on  the 
theory  that  there  had  been  an  absolute  sale  of  his  interest  to 
the  creditor,  held  such  finding  was  harmless  where  the  value  of  the 
partner's  distributive  share  was  insufficient  to  pay  the  creditor. 

•See  Hlfaioto.Notes  IMgeti,  Vote  XI  to  XT,  and  Ciimiil»tlTe  Onarterly,  Mune 
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Error  to  the  Circuit  Ck>urt  of  McLean  county;  the  Hon.  Colobtin 
D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  May  5,  1914. 

Shblton  L.  Smith  and  Wblty,  Steeling  &  Whtt- 
MOSB^  for  plaintiffs  in  error. 

Babby  &  MoBBissET,  for  defendants  in  error. 

Mb.  Justice  Eldbedgb  delivered  the  opinion  of  the 
court. 

This  cause  is  based  upon  a  bill  in  equity  filed  by 
defendants  in  error  to  settle  and  wind  up  a  partner- 
ship, doing  business  under  the  firm  name  of  Lexing- 
ton Electric  Light  Company.  The  bill,  in  substance, 
avers  that  for  some  time  prior  to  February  16,  1910, 
the  partners  in  said  firm  were  Charles  P.  Scrogin, 
Ella  E.  Vandolah  and  Emily  S.  Vandolah ;  that  James 
W.  Vandolah,  husband  of  Ella  E.  Vandolah,  was  in- 
debted to  said  Bank  for  more  than  five  thousand  dol- 
lars, and  complainants  were  demanding  payment  or 
security  for  same,  and  thereupon  said  Ella  E.  Van- 
dolah executed  a  bUl  of  sale  of  her  interest  in  said 
firm  as  security  for  said  notes;  that  said  Charles  P. 
Scrogin  on  and  prior  to  said  date  was  also  indebteded 
to  said  Bank  for  more  than  five  thousand  dollars; 
that  complainants  were  demanding  payment  or  se- 
curity for  the  same,  and  that  thereupon  said  Charles 
P.  Scrogin  delivered  to  said  Bank  a  note  of  Daisy 
F.  Scrogin  for  five  thousand  dollars,  together  with 
a  bill  of  sale  for  his  interest  in  said  Company  in  sat- 
isfaction of  said  indebtedness ;  that  after  the  execu- 
tion and  delivery  of  said  bills  of  sale  complainants 
informed  EmUy  S.  Vandolah  that  they  held  such  bills 
of  sale  and  agreed  with  her  that  the  business  of  the 
firm  might  be  continued  until  further  arrangements; 
that  prior  to  the  execution  and  delivery  of  said  bills 
of  sale  the  business  of  said  firm  was  in  charge  of 
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James  W.  Vandolah  as  manager,  that  when  said  bills 
of  sale  were  executed  and  delivered,  complainants 
and  said  Emily  S.  Vandolah  agreed  to  retain  James 
W.  Vandolah  as  manager;  and  he  then  agreed  to  act 
in  snch  capacity  and  to  furnish  them  monthly  state- 
ments, etc. ;  that  on  August  3,  1910,  Emily  S.  Vando- 
lah died,  leaving  a  last  will  and  testament  which  was 
duly  admitted  to  probate,  and  B.  A.  Franklin  was 
appointed  and  qualified  as  administrator  with  the 
will  annexed  and  is  acting  as  such;  that  smce  the 
death  of  said  Emily  S.  Vandolah  said  James  W.  Van- 
dolah has  continued  to  manage  said  business  and  that 
no  steps  have  been  taken  to  settle  said  partnership; 
that  on  December  22,  1910,  the  sheriff  made  a  levy 
of  certain  executions  then  in  his  hands  in  favor  of 
certain  judgment  creditors  of  Charles  P.  Scrogin  upon 
a  supposed  undivided  interest  of  said  Charles  P. 
Scrogin  in  the  property  of  said  Company,  and  now 
claims  said  executions  are  a  lien  upon  the  former 
interest  of  said  Charles  P.  Scrogin  in  said  firm,  and 
claims  to  have  taken  possession  of  all  the  property 
of  said  firm  and  is  about  to  sell  the  same;  that  said 
execution  creditors  were  fully  advised  before  the  exe- 
cutions were  delivered  to  the  sheriff  of  complainant ^s 
rights  under  said  bill  of  sale ;  that  said  Ella  E.  Van- 
dolah is  claiming  that  said  bill  of  sale  executed  by 
her  is  of  no  force  and  effect;  that  the  rights  of  com- 
plainants under  said  bill  of  sale  from  Charles  P.  Scro- 
gin took  precedence  over  said  executions;  that  by 
reason  of  the  death  of  Emily  S.  Vandolah  the  firm 
was  dissolved  by  operation  of  law,  wherefore  com- 
plainants are  entitled  to  the  winding  up  of  the  busi- 
ness of  said  Lexington  Electric  Light  Company  and 
to  have  its  assets  turned  into  cash  and  distributed 
among  the  parties  entitled  thereto. 

All  the  persons  interested  were  made  parties  de- 
fendant except  said  Charles  P.  Scrogin.  A  tempo- 
rary injunction   was   issued   restraining  the   sheriff 
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from  making  any  sale  of  said  property.  All  the  de- 
fendants joined  in  the  same  answer.  The  answer 
admits  the  partnership  as  alleged  and  that  James  W. 
Vandolah  was  indebted  to  the  Bank  in  the  sum  of 
five  thousand  dollars  on  said  date;  but  states  said 
indebtedness  has  since  been  paid;  avers  that  said  bill 
of  sale  executed  by  said  Ella  E.  Vandolah  was  made 
in  consideration  that  said  indebtedness  of  said  James 
W.  Vandolah  would  be  turned  over  to  her  and  the 
notes  representing  the  same  delivered  to  her,  and  said 
Bank  did  not  turn  over  or  deliver  up  said  notes  to 
her  and  refused  to  do  so ;  denies  that  Charles  P.  Scro- 
gin  gave  to  said  Bank  a  note  of  Daisy  P.  Scrogin  for 
the  sum  of  five  thousand  dollars  together  with  said 
bill  of  sale,  in  satisfaction  of  his  indebtedness  to  said 
Bank;  denies  that  complainants  informed  Emily  S. 
Vandolah  that  they  held  such  bills  of  sale  and  that 
they  agreed  with  her  that  the  business  might  be  con- 
tinued until  further  arrangements  were  made;  denies 
that  said  Emily  S.  Vandolah  agreed  with  complain- 
ants to  retain  James  W.  Vandolah  as  manager  of 
said  business;  denies  that  said  judgment  creditors 
had  knowledge  of  complainants^  rights  under  the 
aforesaid  bill  of  sale;  denies  complainants  took  pos- 
session of  said  interest  of  said  Charles  P.  Scrogin  in 
said  Electric  Light  Company;  admits  said  Ella  E. 
Vandolah  is  claiming  that  said  bill  of  sale  executed 
by  her  is  without  force. 

The  cause  was  referred  to  a  special  master,  who 
found  that  by  virtue  of  the  bill  of  sale  from  Charles 
P.  Scrogin  to  the  Bank  the  latter  obtained  a  prior 
lien  over  the  judgment  creditors  on  the  interest  of 
said  Scrogin  in  said  partnership  business.  He  also 
found  that  James  W.  Vandolah,  husband  of  Ella  E. 
Vandolah,  owed  the  Bank  on  February  16,  1910,  five 
thousand  dollars,  evidenced  by  a  promissory  note; 
that  an  arrangement  was  entered  into  between  said 
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Bank  and  said  Ella  E.  Vandolah,  through  said  James 
W.  Vandolah  as  her  agent,  under  which  said  Bank 
agreed  to  deliver  said  note  to  said  Ella  E.  Vandolah 
in  satisfaction  of  her  taming  over  to  it  by  said  bill 
of  sale  her  interest  in  said  partnership ;  that  she  exe- 
cuted such  bill  of  sale  and  delivered  it  to  the  Bank, 
but  that  the  Bank  never  delivered  to  her  the  note  in 
question,  and  therefore  the  consideration  in  the  bill 
of  sale  of  Ella  E.  Vandolah  wholly  failed.  These 
findings  were  approved  by  the  chancellor,  and  a  de- 
cree entered  appointing  a  receiver  and  ordering  the 
property  of  the  partnership  to  be  sold,  and  after  the 
payment  of  the  debts  should  be  divided  equally  be- 
tween the  said  Bank  of  Lexington,  B.  A.  Franklin, 
administrator  of  the  estate  of  Emily  S.  Vandolah, 
and  Ella  E.  Vandolah,  and  that  the  injunction  prayed 
for  against  James  Beeder,  sheriff,  should  be  made 
perpetual.  The  property  sold  for  eight  thousand  dol- 
lars. Plaintiffs  in  error  assign  error  to  that  part 
of  the  decree  finding  that  the  Bank  took  the  interest 
of  Charles  P.  Scrogin  in  the  partnership  business  and 
in  making  the  injunction  perpetual  against  the  sheriff 
and  the  judgment  creditors.  Defendants  in  error  as- 
sign cross-errors  to  that  part  of  the  decree  finding 
that  there  was  no  consideration  for  the  bill  of  sale 
executed  by  Ella  E.  Vandolah  and  that  the  Bank  did 
not  acquire  her  interest  in  said  partnership  firm  by 
virtue  thereof. 

It  is  the  contention  of  plaintiffs  in  error  that  the 
bill  of  sale  by  Charles  P.  Scrogin  attempted  to  con- 
vey the  personal  property  without  reducing  the  same 
to  possession,  and  of  which  the  judgment  creditors 
had  no  notice  and  was  therefore  void  as  to  them,  and 
it  appears  to  be  the  contention  of  defendants  in  error 
that  said  bill  of  sale  conveyed  an  absolute  one-third 
interest  in  rem  in  said  partnership  property.  Neither 
of  these  contentions  is  correct.  The  principles  of  law 
involved  in  this  controversy  are  so  well  established 
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that  an  extended  discussion  of  the  same  is  unneces- 
sary. Neither  of  these  bills  of  sale  are  made  to  the 
Bank  as  grantee,  they  are  each  made  to  ''A.  J.  Scro- 
gin,  President  of  Home  State  Bank.''  The  words 
''President  of  Home  State  Bank"  are  simply  descrip- 
tio  personal  but  as  the  answers  admit  that  said  bills 
of  sale  were  in  fact  made  to  said  Bank  and  as  on  the 
hearing  in  the  court  below  and  in  this  court  the  par- 
ties have  proceeded  on  that  theory,  this  court  will 
adopt  that  construction  which  the  parties  themselves 
have  assumed. 

The  interest  that  partners  have  in  a  partnership 
property  is  not  that  of  tenants  in  common,  nor  of 
joint  tenancy,  but  is  sui  generis  and  peculiar  to  itself. 
Each  partner  has  a  joint  interest  in  the  whole,  but 
not  a  separate  interest  in  any  particular  part  of  the 
property.  A  partner  cannot  transfer  an  undivided 
interest  in  any  specific  article  belonging  to  the  firm. 
A  partner  may  assign  his  interest  in  a  partnership 
to  a  third  person,  but  such  person  does  not  thereby, 
without  the  consent  of  the  other  partners,  become  a 
partner  in  the  firm.  Such  a  transfer  of  a  partner's 
interest,  either  by  voluntary  act  or  legal  process,  sim- 
ply entitles  such  person  to  receive  such  partner's 
share  of  what  may  remain  after  a  settlement  of  the 
partnership  affairs  and  the  payment  of  all  partner- 
ship debts.  He  takes  nothing  but  a  chose  in  action 
and  the  right  to  an  accounting.  He  simply  becomes 
subrogated  to  the  rights  of  said  partner  in  the  wind- 
ing up  and  settlement  of  the  partnership  estate.  Mor- 
rison V.  Austin  State  Bank,  213  111.  472;  Sindelare  v. 
Walker,  137  El.  43;  Trowbridge  v.  Cross,  117  HI.  109; 
Tafe  V.  Sch/wamh,  80  HI.  289 ;  Carter  v.  Bradley,  58  HI. 
101.  The  possession  of  partnership  property  by  one 
partner  is  the  possession  for  all.  Brown  v.  Graham, 
24  HI.  628.  A  bill  of  sale  of  a  partner's  interest  in 
a  partnership  being  but  a  chose  in  action,  possession 
of  the  property  is  presumed  to  have  been  delivered 
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by  the  delivery  of  said  bill  of  sale.  Rice  v.  Gilbert, 
173  111.  348.  Under  both  the  law  and  the  facts  in  this 
case  the  bill  of  sale  of  said  Scrogin  was  merely  an 
assi^ment  of  his  interest  as  a  partner  in  said  part- 
nership to  the  Bank  as  collateral  security  for  the  pay- 
ment of  his  notes  and  was  a  pledge  of  his  interest  in 
the  partnership  for  that  purpose,  and  while  in  this 
particular  case  the  ultimate  result,  so  far  as  the  bene- 
ficial interests  of  the  parties  to  this  controversy  are 
concerned,  might  not  be  effected  by  holding  this  trans- 
action to  be  a  pledge  as  collateral  security  rather 
than  an  actual  sale  of  his  interest  in  the  partnership 
property,  yet  such  was  its  end  and  effect.  This  bill 
of  sale  was  taken  by  the  Bank  and  placed  with  the 
notes  evidencing  the  indebtedness.  These  evidences 
of  indebtedness  were  not  delivered  or  surrendered  to  the 
grantor,  but  were  retained  and  have  been  retained 
by  the  Bank,  and  the  bill  makes  no  offer  to  surrender^ 
and  cancel  them.  Moreover,  the  laws  of  this  State 
did  not  permit  State  banks  to  buy  interests  in  part- 
nership firms  and  become  partners  thereof,  nor  to  in- 
dulge in  the  commercial  business  of  an  electric  light 
company.  ^^ 

But  this  bill  of  sale  being  a  pledge  of  said  Scrogin 's 
interest  in  said  partnership  firm  as  collateral  security 
for  his  indebtedness,  and  having  been  executed  for 
a  valuable  consideration  and  prior  to  the  entry  of 
the  judgments  in  question,  the  Bank  obtained  a  lien 
on  said  partnership  interest  paramount  to  the  rights 
of  the  other  creditors,  whether  they  had  notice  of  such 
pledge  or  not.  Cooper  v.  Ray,  47  111.  53 ;  22  A.  &  E. 
Encyc.  Law,  867.  If  the  value  of  the  partnership 
property  had  been  more  than  sufficient  to  have  sat- 
isfied Scrogin 's  indebtedness  out  of  his  share,  then 
the  balance  would  have  been  subject  to  the  claims  of 
his  other  creditors  and  the  decree  would  have  been 
erroneous,  as  it  finds  that  the  Bank  was  entitled  to 
the  whole  of  Scrogin 's  distributive  share  on  the  the- 

voL  ciiXzxyni   • 
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ory  that  there  was  an  absolute  sale  of  his  interest  to 
the  Bank,  but  as  the  partnership  property  sold  for 
only  eight  thousand  dollars,  it  is  manifest  that  one- 
third  of  this  would  not  satisfy  his  indebtedness  to 
the  Bank.  Therefore  no  harm  is  done  to  the  judg- 
ment creditors  by  the  decree  in  this  respect. 

As  to  the  bill  of  sale  executed  by  Ella  E.  Vandolah 
to  the  Bank,  the  special  master  found,  and  the  court 
approved  his  finding,  that  the  consideration  therefor 
failed  and  the  Bank  took  no  interest  in  the  partner- 
ship property  by  virtue  thereof.  There  was  evidence 
tending  to  support  this  finding,  and  as  it  is  not  mani- 
festly against  the  weight  of  the  evidence,  we  are  not 
disposed  to  disturb  it. 

The  decree  of  the  Circuit  Court,  therefore,  is  sub- 
stantially correct  and  will  be  affirmed. 

Affirmed. 


Bernard  Oanse  (Abendroth  &  Boot  Manufacturing 
Company,  Defendant  in  Error),  y.  Yenango  Con- 
struction Company  et  al.,  Plaintiffs  in  Error. 

1.  MECHAiacs'  LIENS,  8  57* — when  owner  liable  to  party  furnish- 
ing  materiaU  at  an  original  contractor.  Where  persons  organized  a 
water  company  and  pursuant  to  a  scheme  to  build  a  large  water 
works  system,  without  capital,  let  the  contract  to  a  construction 
company  formed  by  one  of  their  number,  and  the  construction  com- 
pany was  simply  used  as  a  receptacle  In  which  to  place  all  the  In- 
debtedness Incurred  In  the  construction  of  the  plant  so  that  the 
creditors  of  such  construction  company  would  have  no  recourse  and 
the  profits  on  the  deal  would  be  equally  divided  between  the  pro- 
moters of  the  scheme,  held  under  the  circumstances  that  the  water 
company  was  liable  to  a  party  that  had  furnished  materials  to  the 
construction  company  as  an  original  contractor  Instead  of  a  subcon- 
tractor. 

2.  Mechanics'  liens,  |  128* — when  contractor's  lien  prior  to  sub- 
sequently recorded  trust  deed.    An  original  contractor's  Hen  attaches 

'See  nUnoifl  Notes  Dlswt,  Toll  XI  to  XV,  and  CumiilatlTe  Qutrteriy] 
topio  mad  Motion  rnunlMr* 
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from  the  date  of  the  contract  and  takes  priority  over  a  trust  deed  re- 
corded subsequent  to  the  execution  of  the  contract 

ETrror  to  the  Circuit  Court  of  Morgan  county;  the  Hon.  Owen 
P.  Thompson,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1913.  AfDrmed.  Oplnicm  filed  May  5,  1914.  Rehearing  denied 
June  25,  1914. 

WoRTHiNGTON,  Beevb  &  Gbbbn  and  KiRBY,  Wilson 
&  Baldwin  for  plaintiffs  in  error. 

Bbllatti,  Babnes  &  Bbllatti,  for  defendant  in  error. 

Mb.  Justice  Eldkedge  delivered  the  opinion  of  the 
court. 

The  original  bill  in  this  case  was  filed  by  Bernard 
Gause  against  the  plaintiffs  in  error  and  also  Abend- 
roth  &  Boot  Manufacturing  Company  and  Builders* 
Iron  Foundry  Company  to  enforce  a  mechanic's  lien 
on  the  property  of  the  Jacksonville  Water  Works 
Company.  The  claim  of  Gause  was  settled  and  is  not 
involved.  The  Abendroth  &  Root  Manufacturing 
Company  filed  its  cross-bill  against  all  the  above  men- 
tioned parties  to  enforce  a  mechanic's  lien  against 
said  property,  and  a  decree  was  entered  in  its  favor 
on  said  cross-bill.  The  only  errors  assigned  are  such 
as  relate  to  that  part  of  the  decree  foreclosing  the 
lien  of  the  defendant  in  error,  the  Abendroth  &  Boot 
Manufacturing  Company. 

In  1904  Omar  N.  Gardner,  a  civil  engineer,  Charles 
W.  Mackey,  an  attorney  at  law,  and  Orrin  D.  Bleak- 
ley,  president  of  the  Franklin  Trust  Company  of 
Franklin,  Pa.,  originated  a  scheme  for  constructing 
a  water  works  for  the  city  of  Jacksonville,  Illinois. 
Gardner  and  Mackey  procured  a  franchise  from  the 
city  of  Jacksonville  granting  them  the  privilege  of 
supplying  the  city  with  water.  The  ordinance  grant- 
ing the  franchise  was  passed  in  September  of  that 
year  and  authorized  them  to  assign  it  to  a  corpora- 
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tion  to  be  organized  by  them  and  required  that  the 
water  should  be  brought  from  the  river  bottom  about 
eighteen  miles  away.  They  caused  to  be  organized 
the  Jacksonville  Water  Works  Company,  to  which  they 
assigned  said  franchise,  with  a  capital  stock  of  $350,- 
000.  Of  this  capital  stock  Mackey  subscribed  for  3,494 
shares,  the  par  value  of  each  share  being  $100. 
Mackey  was  elected  president  and  was  also  a  mem- 
ber of  the  executive  committee,  Gardner  became  a 
director,  and  Bleakley  became  a  director,  treasurer 
and  member  of  the  executive  committee.  The  direct- 
ors passed  a  resolution  authorizing  Mackey,  the  presi- 
dent, to  enter  into  a  contract  with  Gardner  to  con- 
struct the  water  works.  Thereupon  Gardner  resigned 
as  director,  but  instead  of  entering  into  a  contract 
with  Gardner  for  the  construction  of  the  works,  the 
Venango  Construction  Company  was  organized  under 
the  laws  of  Pennsylvania  with  a  capital  stock  of  $50,- 
000,  of  which  Gardner  was  made  president,  and  he 
subscribed  for  substantially  all  of  the  stock  of  that 
Company,  and  the  contract  for  the  construction  of  the 
works  was  let  by  the  Water  Company  to  this  Con- 
struction Company.  No  part  of  the  capital  stock  of 
either  the  Water  Company  or  the  Construction  Com- 
pany was  ever  paid.  After  the  meeting  of  the  stock- 
holders of  the  Water  Company  at  which  they  elected 
the  directors,  which  was  in  January,  1905,  there  never 
was  another  meeting  of  the  stockholders  for  over  two 
years.  After  the  first  preliminary  meeting  of  the  di- 
rectors of  said  Company  there  never  was  another 
meeting  of  the  directors  for  a  like  period  of  time. 
The  stockholders  of  the  Construction  Company  met 
and  elected  directors  and  never  met  again.  The  di- 
rectors met  and  elected  Gardner  president  and  never 
met  again.  All  the  future  transactions  involved  in 
this  litigation  so  far  as  the  Water  Company,  the  Con- 
struction Company  and  the  Trust  Company  are  con- 
cerned were  carried  on  by  the  three  individuals,  Gard- 


Third  District— May,  1914.  133 

Ganfle  t.  Venango  GonBtrnction  Co.,  188  111.  App.  130. 

ner,  Mackey  and  BleaUey.  The  contract  between  the 
Construction  Company  and  the  Water  Company  pro- 
vided that  the  Construction  Company  should  obtain 
the  land  and  right  of  way,  furnish  all  materials  and 
construct  the  wells,  pumping  station  and  pipe  line, 
and  that  when  the  plant  should  be  completed  it  should 
turn  the  same  over  to  the  Water  Company  complete 
and  ready  for  use,  and  the  Water  Company  agreed 
in  consideration  thereof  to  turn  over  to  the  Construc- 
tion Company  bonds  to  the  amount  of  $350,000,  which 
it  had  authorized  to  be  issued,  and  all  its  capital  stock 
with  the  exception  of  ten  shares.  Thereafter  the 
Trust  Company,  by  0.  D.  Bleakley,  its  president,  en- 
tered into  an  agreement  with  the  Construction  Com- 
pany by  which  the  Trust  Company  agreed  to  loan 
the  Construction  Company  $280,000,  and  received  as 
security  the  Water  Company's  bonds  to  the  amount  of 
$350,000,  and  to  secure  the  payment  of  the  bonds  a 
trust  deed  was  executed  by  the  Water  Company  to  the 
Trust  Company  as  trustee  and  conveyed  to  the  latter 
all  property  it  then  had,  and  all  that  it  might  after- 
wards acquire.  At  this  time  the  Water  Company 
owned  no  real  estate.  This  trust  deed  was  executed 
immediately  upon  the  organization  of  the  Water  Com- 
pany and  was  dated  January  4,  1905,  but  was  not 
recorded  imtil  January  28,  1905.  On  this  same  day, 
January  4,  1905,  an  agreement  was  entered  into  be- 
tween tiie  Construction  Company,  the  Trust  Company 
and  certain  underwriters,  among  whom  were  Mackey 
and  Bleakley,  which  agreement  referred  to  the  or- 
ganization of  the  Water  Company  and  the  Construc- 
tion Company  and  recited  that  the  Construction  Com- 
pany had  entered  into  such  contract  with  the  Water 
Company  and  that  the  Water  Company  had  issued  its 
bonds  for  $350,000,  and  its  stock  to  the  amount  of 
$350,000,  and  had  delivered  the  bonds  and  stock  to 
the  Construction  Company  in  full  consideration  of  the 
work  to  be  done  under  the  contract  between  the  two 
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companies,  and  the  underwriters  agreed  to  underwrite 
the  bonds.  The  bonds  were  underwritten  at  the  rate  of 
$800  per  bond,  the  par  value  of  each  bond  being  $1,000. 
Shortly  thereafter  Mackey,  BleaMey  and  Gardner 
personally  entered  into  a  written  agreement  to  divide 
all  the  profits  on  the  whole  deal  equally  between  them. 
Bleakley  was  then  substituted  as  trustee  in  the  trust 
deed  in  place  of  the  Franklin  Trust  Company.  In 
January,  1905,  prior  to  the  recording  of  the  trust  deed 
in  question,  the  Construction  Company  entered  into 
a  contract  with  the  defendant  in  error,  the  Abendroth 
&  Boot  Manufacturing  Company,  whereby  the  latter 
was  to  furnish  steel  pipe  and  forcing  mains  to  be  used 
in  the  construction  of  the  plant  and  through  which  the 
water  should  be  carried  from  the  wells  to  the  city, 
about  eighteen  miles  away,  for  the  agreed  price  of 
$1.50  per  lineal  foot.  Other  contracts  were  made  with 
other  persons  and  companies  for  other  material  and 
construction  work  and  all  the  contracts  were  prepared 
by  Mackey.  The  Manufacturing  Company  furnished 
the  pipe  and  there  was  a  balance  due  it  of  $22,445.36. 
The  Construction  Company  proceeded  to  construct 
the  plant  and  obtain  the  right  of  way  and  ten  acres 
of  land  on  which  the  pumping  station  was  erected,  but 
instead  of  taking  the  title  to  the  land  in  its  own  name, 
as  its  contract  with  the  Water  Company  contemplated, 
had  the  deed  executed  conveying  it  directly  to  the 
Water  Company.  Before  the  Manufacturing  Com- 
pany entered  into  the  contract  to  furnish  the  pipe  to 
the  Construction  Company,  the  latter  had  furnished 
it  with  a  copy  of  this  contract  with  the  Water  Com- 
pany, which  provided  that  the  Construction  Company 
should  obtain  the  necessary  land  and  right  of  way 
and  on  the  completion  of  the  work  should  convey  it 
to  the  Water  Company.  The  Construction  Company 
defaulted  in  its  payments  under  its  various  contracts 
for  the  material  and  construction  of  the  works,  and 
it  having  no  assets  of  any  kind  whatever  and  the  deeds 
to  all  the  property  on  which  the  improvements  had 
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been  made  having  been  taken  in  the  name  of  the  Wa- 
ter Works  Company,  the  various  creditors,  among 
which  is  the  Manufacturing  Company,  filed  bills  or 
cross-bills  to  foreclose  mechanics '  liens  upon  the  prop- 
erty of  the  Water  Company,  on  the  theory  that  the  Wa- 
ter Company  and  the  Construction  Company  were 
substantially  one  and  the  same  thing  and  that  the  Con- 
struction Company  was  simply  used  as  a  scheme  by 
which  the  creditors  who  furnished  the  labor  and  ma- 
terial for  the  construction  of  the  water  works  might  be 
defrauded  out  of  the  just  payment  of  their  claims.  The 
chancellor  who  heard  the  case  found  that  the  Construc- 
tion Company  and  the  Water  Company  had  equal  in- 
terests in  the  property,  and  decreed  a  foreclosure  of 
the  liens. 

It  is  the  contention  of  plaintiffs  in  error  that  the 
Manufacturing  Company  was  a  subcontractor  of  the 
Water  Company,  and  that  as  it  had  served  no  notice 
on  the  Water  Company  as  required  by  the  statute  it 
cannot  enforce  a  lien,  and  also  that  the  trust  deed  is 
a  prior  lien  and  takes  precedence  over  that  of  the 
Manufacturing  Company.  The  evidence  clearly  shows 
that  Mackey,  Gardner  and  Bleakley  attempted  to  pro- 
mote a  scheme  to  build  a  large  and  expensive  water 
works  system  without  capital  and  that  the  Construc- 
tion Company  was  used  simply  as  a  receptacle  in 
which  to  place  all  the  indebtedness  incurred  by  the 
construction,  and  that  by  taking  the  deeds  to  the  prop- 
erty directly  in  the  name  of  the  Water  Company  the 
latter  Company  would  be  freed  from  all  obligations 
except  its  bond  issue,  and  the  creditors  would  be  left 
without  recourse,  and  that  the  profits  on  the  deal 
would  be  divided  equally  between  them.  Under  such 
circumstances  the  Water  Company  is  liable  to  the 
Manufacturing  Company  as  an  original  contractor, 
and  the  contention  that  the  latter  is  a  subcontractor 
cannot  be  sustained. 

The  lien  of  the  Manufacturing  Company  attached 
from  the  date  of  its  contract  with  the  Construction 
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Company,  This  contract  was  executed  before  the 
trust  deed  was  recorded  and  it  therefore  takes  prece- 
dence over  the  trust  deed. 

The  other  contentions  of  plaintiffs  in  error  we  con- 
sider to  be  without  merit,  and  the  decree  will  be  af- 
firmed. 

Affirmed. 


Etta  Boyd,  Appellant,  t.  Bnfns  D.  Boyd,  Appellee. 

1.  Husband  and  wife,  §  213* — when  separation  agreement  be- 
comes abrogated  by  resumption  of  m4iritai  relation,  A  separation 
agreement  between  husband  and  wife,  whereby  the  wife  In  consid- 
eration of  a  certain  sum  released  her  husband  from  any  claim  or 
right  to  maintenance  or  support,  becomes  abrogated  and  void  In  so 
far  as  It  attempts  to  relieve  the  husband  of  the  maintenance  and  sup- 
port of  wife  and  child  where  the  parties  thereafter  fully  resume  the 
marital  relation. 

2.  Husband  and  witb,  S  211* — wliat  postnuptial  contracts  not  faV" 
ored  by  law.  Postnuptial  contracts  between  husband  and  wife  made 
In  contemplation  of  the  parties  living  separate  and  apart,  or  where 
the  element  of  separation  enters  Into  them,  or  where  the  separa- 
tion Is  an  accomplished  fact  when  the  contract  Is  made,  and 
without  It  In  all  probability  the  contract  would  not  have  been 
made,  are  not  looked  upon  with  Indulgence  by  the  law. 

3.  CoNTBACTB,  §  142* — voiidity  of  postnuptial  contracts.  Postnup- 
tial contracts  between  husband  and  wife  adjusting  their  interest  In 
the  property  of  each  other,  not  made  In  contemplation  of  living 
separate  and  apart,  are  not  contrary  to  public  policy  and  are  valid 
when  understandlngly  and  voluntarily  entered  into. 

Appeal  from  the  Circuit  Ck)urt  of  Macon  county;  the  Hon.  Williah 
C.  Johns,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.    Reversed  and  remanded.    Opinion  filed  May  5,  1914. 

Fred  Hamilton  and  Whitley  &  Fjizgebald,  for  ap- 
pellant. 

Redmon  &  HoGAN,  for  appellee. 

•See  Illinois  Notes  Digest,  Toll  XI  to  XT,  and  CamidaitlTO  Qoarterl/, 
topic  and  section  number. 
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Mr.  Justice  Eldbedge  delivered  the  opinion  of  the 
court. 

Appellant  filed  her  bill  in  the  Circuit  Court  of  Macon 
county  against  her  husband,  appellee,  for  separate 
maintenance.  The  bill  alleges  that  appellant  and  ap- 
pellee were  married  on  the  seventh  day  of  March, 
1903;  one  child,  Lawrence  Andrew  Boyd,  now  about 
four  years  old,  was  bom  of  said  marriage;  that  ap- 
pellee abandoned  her  without  fault  on  her  part  about 
January  25,  A.  D.  1913;  that  appellee  was  guilty  of 
many  abuses  to  her  so  that  her  life  was  rendered  mis- 
erable and  unendurable,  which  conduct  on  his  part 
continued  until  about  the  fifth  day  of  January,  1911, 
at  which  time  on  account  of  his  said  conduct  towards 
her  she  was  compelled  to  leave  him  and  remained 
away  until  about  May  4, 1912,  at  which  time  he  agreed 
and  promised  to  refrain  from  all  misconduct,  and  she, 
relying  upon  said  promises,  agreed  to  and  did  live 
and  cohabit  with  him  again  as  his  wife;  that  after 
she  had  returned  Bnd  resumed  her  marital  relations 
with  him  he  continued  his  acts  of  misconduct  and 
abuse  towards  her  and  on  the  twenty-third  day  of  Jan- 
uary, A.  D.  1913,  sold  all  his  personal  property  and 
on  the  twenty-fifth  day  of  January  he  abandoned  ap- 
pellant and  their  child  without  cause.  A  temporary 
injunction  was  issued  restraining  appellee  from  re- 
moving, incumbering  or  disposing  of  his  moneys  and 
personal  property.  Subsequently  an  amendment  to 
the  bill  was  filed  alleging  that  on  the  fifth  day  of  Jan- 
uary, 1911,  appellant,  at  the  instance  and  request  of 
appellee,  signed  a  certain  agreement  in  writing  which 
recites  that  in  consideration  of  the  sum  of  $1,020,  ap- 
pellant released  appellee  from  any  claim  or  right  to 
maintenance  and  support  which  existed  between  them 
on  account  of  the  marriage  relations;  that  appellant 
about  the  fourth  day  of  May,  1912,  returned  from  the 
State  of  Tennessee,  where  certain  property  she  had 
purchased  with  said  sum  of  money  is  situated,  and 
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by  agreement  between  herself  and  appellee  they  re- 
sumed their  marital  relations  and  continued  to  reside 
and  cohabit  with  each  other  as  husband  and  wife  un- 
til the  twenty-fifth  day  of  January,  A.  D.  1913;  that 
in  consequence  thereof  the  said  agreement  became 
null  and  void;  that  said  agreement  was  to  last  only 
for  a  space  of  two  years  and  that  she  stands  ready 
and  willing  to  deed  back  the  land  to  appellee  if,  upon 
the  hearing,  tiiat  should  seem  just  and  equitable  to 
the  court;  that  she  has  no  means  but  her  own  labor 
for  her  support  and  maintenance  and  has  never  re- 
ceived but  $41.50  rent  from  said  land  in  question.  An- 
swers were  filed  to  the  bill  and  the  amended  bill  de- 
nying generally  all  allegations  in  regard  to  the  mis- 
conduct of  appellee,  admitting  that  after  said  contract 
was  made  the  parties  resumed  their  marital  relations, 
but  denying  that  by  reason  thereof  said  contract  be- 
came void. 

When  the  cause  came  on  for  hearing  and  after  the 
opening  statements  of  counsel  had  been  made,  the 
court  asked  to  have  the  contract  produced,  which  was 
done.  The  court  then  decided  that  the  contract  was 
a  complete  bar  to  the  relief  prayed  for  in  the  amended 
bill,  and  over  the  objection  of  appellant  refused  to 
hear  any  evidence  in  support  thereof,  and  dismissed 
the  bill  for  want  of  equity.  It  was  stipulated  in  open 
court  that  the  parties  to  the  contract  had  resumed 
marital  relations  after  the  contract  had  been  executed 
as  set  forth  in  the  amendment  to  the  bill. 

The  only  questions  to  be  determined  on  this  appeal 
are:  First,  did  the  resumption  of  the  marital  rela- 
tions between  the  parties  after  said  contract  was  exe- 
cuted render  the  contract  void,  or  at  least  so  much 
of  it  as  released  appellee  from  the  maintenance  and 
support  of  appellant  and  the  child?  Second,  was  the 
court  warranted  in  dismissing  the  bill  for  want  of 
equity  without  hearing  any  evidence  offered  in  sup- 
port thereof! 
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The  bill  and  the  amendment  thereto  are  very  inar- 
tificially  drawn.  The  contract  in  question  is  not  set 
out  in  haec  verba,  nor  is  the  substance  of  the  whole 
contract  alleged,  nor  is  it  attached  to  or  made  a  part 
of  the  amendment,  and  while  the  certificate  of  evi- 
dence shows  that  a  contract  was  produced  and  ex- 
amined by  the  court,  it  does  not  appear  that  it  was 
introduced  in  evidence.  But  we  think  the  bill  as 
amended  is  sufficient  to  present  the  propositions  above 
mentioned  for  determination. 

Appellee  contends  that  by  virtue  of  chapter  68  of 
the  Revised  Statutes  (J.  &.  A.  ^  6143),  a  wife  has  the 
right  to  contract  with  her  husband  in  respect  to  all 
matters,  including  her  property  rights,  and  that  all 
restrictions  upon  the  power  of  husband  and  wife  to 
contract  with  each  other,  excepting  in  so  far  as  they 
are  expressly  retained  by  the  statute,  are  removed ; 
that  the  contract  in  question  in  this  case  was  valid 
and  was  not  abrogated  or  annulled  by  the  resumption 
of  the  marital  relations  between  the  parties. 

While  it  is  unquestionably  true  that  the  statute  has 
removed  most  of  the  restrictions  upon  the  power  of 
married  women  to  make  contracts,  yet  contracts, 
whether  made  by  married  women  or  other  persons, 
are  subservient  to  the  doctrine  of  public  policy  of 
the  State  in  which  they  are  made.  The  public  is  in- 
terested in  the  adjustment  of  all  questions  growing 
out  of  marital  relations  involving  divorce  and  sepa- 
ration. **The  dissolution  of  the  marriage  tie  is  a  sub- 
ject in  which  not  alone  the  parties  to  it  are  interested, 
but  the  public  is  interested  also.*'  Trenchard  v.  Tren- 
chard,  245  111.  313.  To  the  same  effect,  Wilson  v. 
Cook,  256  HI.  460. 

Postnuptial  contracts  between  husband  and  wife 
adjusting  their  interests  in  the  property  of  each  other, 
not  made  in  contemplation  of  living  separate  and 
apart,  when  understandingly  and  voluntarily  entered 
into  are  not  contrary  to  public  policy  and  are  valid. 
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But  sucli  contracts  made  in  contemplation  of  the  par- 
ties living  separate  and  apart  from  each  other,  or 
where  the  element  of  separation  enters  into  them,  or 
where  the  separation  is  an  accomplished  fact  when 
the  contract  is  made,  and  without  it  in  all  probability 
the  contract  would  not  have  been  made,  are  not  looked 
upon  with  indulgence  by  the  law,  and  while  in  some 
cases  they  will  be  enforced  while  the  parties  live  in 
separation,  yet  in  our  opinion  when  the  parties  effect 
a  reconciliation  and  resume  their  marital  relations 
fully  and  completely,  such  contract  is  abrogated  by 
the  action  of  the  parties  themselves  and  ceases  to  have 
any  force  or  effect,  at  least  in  so  far  as  it  attempts  to 
relieve  the  husband  from  the  maintenance  and  sup- 
port  of  his  wife  and  children.  While  this  question 
does  not  seem  to  have  been  passed  upon  by  the  Su- 
preme Court  of  this  State,  the  proposition  above  an- 
nounced has  been  approved  in  similar  or  analogous 
cases  in  other  jurisdictions.  Shelthar  v.  Gregory^  2 
Wend.  (N.  Y.)  422;  Carson  v.  Murray ^  3  Paige  (N. 
T.)  483;  Zimmer  v.  Settle,  124  N.  Y.  37;  Wells  v. 
Stout,  9  Cal.  479;  Smith  v.  King,  107  N.  C.  273;  Arch- 
bell  V.  Archbell,  158  N.  0.  408;  Roberts  v.  Hardy,  89 
Mo.  App.  86;  Oaster  v.  Oaster's  Estate,  90  Neb.  529  j 
Knapp  V.  Knapp,  95  Mich.  474. 

In  1  Bishop  on  Marriage,  Divorce  and  Separation, 
sec.  1312,  it  is  said:  ** Marriage  is  a  public  institution 
as  well  as  private;  the  public  is  in  effect  a  party  to 
every  marriage  and  to  every  divorce;  and  two  per- 
sons who  have  united  in  matrimony  cannot  by  their 
mutual  consenting  create  a  separation  even  from  bed 
and  board,  for  this  is  an  act  requiring  also  the  sanc- 
tion of  the  third  party,  the  public.  In  circumstances 
pointed  out  by  the  laws,  the  courts  will  give  this  sanc- 
tion in  the  form  of  a  judicial  decree.  So  that  bar- 
gainings for  a  separation,  made  simply  between  the 
married  parties,  whether  with  or  without  the  inter- 
vention of  a  trustee,  are  nugatory."    And  the  same 
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author  in  discussing  such  a  contract  as  is  here  in- 
volved, in  the  same  work,  sec.  1283,  states  the  rule  to 
be:  *'A  renewal  of  cohabitation  commonly  terminates 
the  agreement,  since  the  usual  consideration  for  it 
has  ceased  to  operate.'^  In  Tyler  on  Infancy  and 
Coverture,  sec.  343,  it  is  stated:  ** Reconciliation  and 
recohabitation  will  avoid  a  deed  of  separation.''  The 
same  doctrine  is  also  announced  in  Tiffany  on  Persons 
and  Domestic  Relations,  page  168. 

The  law  does  not  favor  the  living  apart  of  husband 
and  wife,  and  under  all  circumstances  encourages  rec- 
onciliation. This  principle  is  based  upon  sound  pub- 
lic policy.  Story  in  his  work  on  Equity  Jurisprudence, 
sec.  1427,  states  it  as  follows:  **So  earnest,  indeed, 
are  courts  of  equity  to  promote  the  reconciliation  of 
parties  living  in  a  state  of  separation  that  they  will 
on  no  occasion  whatsoever  enforce  articles  of  sepa- 
ration by  decreeing  a  continuance  of  the  separation.*' 
And  again  in  section  1428:  **In  the  next  place,  even 
in  cases  of  a  deed  for  an  immediate  separation,  if  the 
parties  come  together  again  there  is  an  end  to  it  with 
respect  to  any  future,  as  well  as  to  the  past  separa- 
tion.'' 

Counsel  for  appellee  cites  the  case  of  Stokes  v. 
Stokes,  240  111.  330,  as  holding  contrary  to  the  doc- 
trine we  have  herein  approved.  We  do  not  so  con- 
strue the  decision  in  that  case.  In  that  case  it  ap- 
peared that  there  was  an  antenuptial  contract  made 
between  the  parties  in  which  the  rights  of  the  wife 
were  fixed  in  the  property  of  the  husband;  that  af- 
terwards the  husband  and  wife  separated  and  the 
husband  being  old  and  feeble-minded  a  conservator 
was  appointed  for  him,  and  that  the  wife  and  the  con- 
servator executed  a  subsequent  contract,  or  postnup- 
tial contract,  which,  while  made  when  the  parties  were 
living  apart,  yet  was  made  for  the  purpose  of  substi- 
tuting that  contract  for  the  antenuptial  contract. 
While  the  facts  in  that  case  show  that  during  the  last 
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ilhiess  of  the  husband  he  lived  with  the  wife,  yet  at 
that  time  he  was  feeble-minded,  and  the  conservator 
paid  the  wife  a  certain  amonnt  per  week  to  nurse  him 
and  take  care  of  him  until  he  died,  and  there  was  no 
evidence  to  show  that  any  actual  marital  relations 
were  resumed  between  the  parties,  in  fact  there  could 
not  have  been  under  said  circumstances.  There  is 
nothing  in  the  opinion  in  that  case  expressing  any  views 
contrary  to  those  held  herein. 

We  are  of  opinion,  therefore,  that  if  the  marital 
relations  were  fully  resumed  between  the  parties  in 
this  suit  after  said  contract  was  made,  such  action 
of  the  parties  themselves  abrogated  said  agreement 
and  it  became  nuU  and  void  in  so  far,  at  least,  as  it 
attempts  to  relieve  the  husband  of  the  maintenance 
and  support  of  his  wife  and  child.  Whether  such 
marital  relations  were  resumed  was  a  question  of  fact 
to  be  determined  from  the  evidence  upon  the  hearing, 
and  it  follows  that  the  Circuit  Court  erred  in  refus- 
ing to  hear  any  testimony  and  in  dismissing  the  bill 
for  want  of  equity. 

The  decree  wiU  be  reversed  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this  opin- 
ion. 

Reversed  and  remanded. 


Henry  Marriage^  Appellee,  t.  Eleetrie  Coal  ComptBy, 

Appellant* 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
E.  R.  E.  KiMBtovoH,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Afflrmed.  Opinion  filed  May  5, 1914.  Rehearing 
denied  June  25, 1914.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 
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Statement  of  the  Case. 

Action  by  Henry  Marriage  against  Electric  Goal 
Company,  a  corporation,  to  rec<Jver  for  personal  in- 
juries received  by  plaintiff  while  working  in  defend- 
ant's mines.  A  verdict  was  rendered  finding  defend- 
ant guilty  and  assessing  plaintiff's  damages  at  $3,545. 
To  reverse  a  judgment  entered  on  the  verdict,  defend- 
ant appeals. 

The  declaration  consists  of  four  counts.  The  first, 
third  and  fourth  charge  defendant  with  common-law 
negligence.  The  second  count  is  predicated  upon  the 
wilful  violation  of  section  21,  paragraph  **a"  of  the 
Mines  and  Miners'  Act  of  1907  (corresponding  section 
of  Act  of  1911,  J.  &  A.  If  7489),  which  was  in  force  at 
the  time  of  the  injury.  The  second  count,  in  substance, 
charges  that  on  February  4,  1911,  the  defendant  was 
operating  the  coal  mine  in  question  and  plaintiff  was 
in  the  employ  of  defendant  as  a  coal  digger;  that  in 
the  performance  of  his  duties  it  was  necessary  for  him 
in  going  to  and  from  his  work  to  pass  through  the  sec- 
ond southeast  main  entry  in  said  mine,  which  was  used 
as  a  single  track  haulage  road  on  which  the  trains  of 
pit  cars  were  moved  by  machinery ;  that  plaintiff  and 
others  traveled  on  foot  to  and  from  their  work  through 
said  entry ;  that  defendant  wilfully  failed  to  cut  in  the 
said  walls  of  said  haulage  road  places  of  refuge  not 
less  than  three  feet  in  depth,  four  feet  wide  and  five 
feet  high  and  not  more  than  twenty  yards  apart,  or 
to  provide  a  clear  place  of  at  least  three  feet  between 
the  sides  of  the  cars  traveling  on  said  haulage  road  and 
the  side  of  the  road;  that  while  traveling  on  foot  to 
his  work  in  said  entry  a  train  of  cars,  or  trip,  struck 
him  by  reason  of  defendant's  wilful  failure  to  comply 
with  the  statute  and  plaintiff  was  unable  to  escape 
from  said  cars  or  trip  and  was  crushed  between  the 
same  and  the  side  of  the  entry  and  had  his  hip  broken 
and  was  otherwise  permanently  injured.  The  defend- 
ant filed  the  plea  of  general  issue  to  all  the  counts. 
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It  is  conceded  that  at  the  time  of  the  accident  no 
places  of  refuge  were  constructed  and  maintained  in 
this  haulage  way  as  required  by  section  21  of  the  stat- 
ute^  and  that  there  was  not  a  dear  space  of  three  feet 
wide  on  either  side  of  the  entry  between  the  sides  of 
the  cars  and  the  entry^  but  it  is  contended  that  the 
failure  to  provide  said  place  of  refuge  was  not  the 
proximate  cause  of  the  injury. 

Chables  Troup,  for  appellant;  Mastin  &  Sheblogk, 
of  counsel. 

Thomas  A.  Graham,  for  appellee ;  Charles  W.  Flem- 
ing, of  counsel. 

Mr.  Justioe  Eldredoe  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  xbbob,  S  1526* — when  giving  of  erroneous  insiruo- 
Hon  JiarmlesB  error.  The  giving  of  an  erroneous  instruction  In  re- 
lation to  one  count  In  the  declaration,  held  harmless  where  the  ver- 
dict may  be  sustained  under  a  different  count. 

2.  Appeal  and  ebbob,  §  1734* — when  errors  not  assigned  on  first 
appeal  cannot  he  urged  on  second  appeal.  Alleged  errors  in  in- 
structions cannot  be  urged  where  the  same  instructions  were  given 
but  were  not  assigned  for  error  on  a  prior  appeal. 

3.  Mines  and  minebalb,  S  106* — when  rule  of  mine  abandoned. 
Evidence  held  to  show  that  a  posted  rule  of  the  mining  company 
prohibiting  employees  to  travel  on  a  haulage  road  of  the  mine  had 
abandoned  and  was  not  in  force  at  the  time  of  an  injury  to  an 
employee,  where  it  was  the  habit  of  the  employees  to  walk  to  and 
from  work  through  the  haulage  way  and  the  company  itself  had 
abandoned  the  rule. 

4.  Mines  and  minerals,  S  181* — when  question  whether  violaiion 
of  Miners  Act  was  proximate  cause  of  injury  is  for  jury.  In  an  ac- 
tion by  a  miner  to  recover  for  personal  injuries  alleged  to  have 
resulted  from  a  wilful  failure  of  defendant  to  provide  places  of 
refuge  in   compliance   with   paragraph   "a"   of   section   21   of   the 

*Se6  lUlnoLi  Notes  Di^Mt,  Vol*  XI  to  XV,  and  CamnlatiTO  Qiuurterlj, 
topic  and  ■octlon  number. 
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Mines  and  Miners'  Act  of  1907  (corresponding  section  of  Act  of 
1911,  J.  ft  A.  T  7489),  held  under  the  facts  of  the  case  that  the 
question  whether  the  violation  of  the  statute  was  the  proximate 
cause  of  the  injury  was  a  question  for  the  Jury. 


Lawrence  D,  Benedict,  Appellant,  t.  John  H.  Holmes 

et  aL,  Appellees. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
Robert  B.  Shiblbt,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1918.    Affirmed.    Opinion  filed  May  5,  1914. 

Statement  of  the  Case. 

Action  by  Lawrence  D.  Benedict  against  John  H. 
Holmes  and  C.  J.  Keiser  npon  the  following  written 
instrument : 

**In  consideration  of  the  purchase  price  paid  to  us 
for  the  timber  described  in  attached  bill  of  sale,  said 
timber  standing  on  Sections  2,  3, 10  and  11,  Township 
31  North,  of  Range  9  West,  we  hereby  agree  to  indem- 
nify L.  D.  Benedict,  his  heirs  or  assigns,  against  any 
loss  or  damage  which  may  be  caused  him  by  reason 
of  the  existence  of  any  mortgage  or  incumbrance  on 
the  above  described  premises. 

(Signed)    0.  J.  Kbisbb, 
J.  H.  Holmes.*' 

Defendants  sold  by  bill  of  sale  to  plaintiff  the 
timber  standing  upon  about  three  hundred  acres  of 
land  for  the  purchase  price  of  $2,250.  These  lands, 
together  with  others,  were  incumbered  with  mortgages. 
After  the  bill  of  sale  was  executed  and  delivered,  the 
agreement  above  set  out  was  executed.  Plaintiff  be- 
gan to  remove  timber  from  the  land  and  cut  timber 
therefrom  for  nearly  a  year,  when  a  bill  was  filed  to 
foreclose  the  mortgage  and  plaintiff  was  enjoined  from 
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removing  any  timber  from  the  premises.  Plaintiff  pro- 
cured a  modification  of  the  injunction  to  the  extent  of 
permitting  him  to  remove  from  the  premises  the  tim- 
ber remaining  thereon  which  had  been  cut.  The  case 
was  tried  before  the  court,  without  a  jury,  who  found 
the  issues  in  favor  of  plaintiff  and  assessed  his  dam- 
ages at  $2,522.70.  This  amount  includes  the  original 
purchase  price  together  with  interest  thereon,  the  at- 
torney's fees  and  expenses  paid  by  plaintiff  in 
procuring  the  modification  of  the  injunction  in  the 
foreclosure  suit. 

Plaintiff  not  being  satisfied  with  the  amount  of  the 
judgment,  appeals. 

BiNAEEB  &  BiNAKEB,  f  or  appellant 

L.  M.  Hablan,  L.  S.  Habvbt  and  Peebles  &  Peebles, 
for  appellees. 

Mb.  Justice  Eldbedge  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Indemnity,  §  3* — when  agreement  without  conHderation.  A 
written  agreement  by  yendors  reciting  that  in  consideration  of  the 
purchase  price  paid  to  us  for  standing  timber  "described  in  attached 
bill  of  sale,  *  *  *  "  we  agree  to  indemnify  the  purchaser  against 
loss  or  damage  which  may  be  caused  him  by  reason  of  the  existence 
of  any  incumbrance  on  the  premises,  held  to  be  without  sufficient 
consideration  since  the  only  consideration  for  the  agreement  was 
the  executed  bill  of  sale. 

2.  Appeal  and  ebbob,  S  1078* — necessity  of  cuisignment  of  cross- 
errors.  On  appeal  from  a  judgment  allowing  a  recovery  on  an  in- 
demnity contract  which  has  no  sufficient  consideration  to  support 
it,  the  Appellate  Court  must  affirm  the  Judgment  where  no  cross- 
errors  are  assigned. 

«See  nilnols  Not«s  D1k«iI,  Vols.  XI  to  XV,  and  CumnlatiTe  l^nrtarly.  mmm 
topic  and  lectloii  munber. 
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Mary  Brown^  Administratrix^  Appellant,  t.  City  of 

Deeatnr,  Appellee. 

1.  WoBKMiiv'8  Ck>MPSNSATioii  AcT,  S  3* — whcn  city  engaged  in 
maintenance  of  voater  plant  is  employer  within  the  Compensation 
Act.  A  city  engaged  in  the  maintenance  of  water  mains  In  connec- 
tion with  iU  water  works  plant,  held  to  be  an  employer  engaged  in 
maintaining  a  structure  within  the  meaning  of  section  2  of  the 
Workmen's  Compensation  Act  of  1911,  J.  ft  A.  T  6460,  which  provides 
that  the  act  shall  apply  to  an  employer  "engaged  in  building,  main- 
taining or  demolishing  of  any  structure." 

2.  Workmen's  Compensation  Act,  S  1* — word  ""structure*'  in  Com- 
pensation Act  construed.  The  word  "structure"  in  section  2  of  the 
Workmen's  Compensation  Act  of  1911,  J.  ft  A.  T  5450,  means  any- 
thing  that  is  built  or  constructed. 

3.  WoaKMKN'8  Compensation  Act,  f  11* — when  workman  is 
killed  while  performing  act  incidental  to  his  employment.  Where  a 
workman  for  a  city  water  works  department  was  ordered  to  bring 
his  rubber  boots  and  assist  other  employees  in  fixing  a  leak  in  the 
water  mains  located  at  a  place  between  railroad  tracks,  and  after  his 
arrival  when  he  was  attempting  to  go  to  a  hand  car  standing  on  the 
tracks,  for  the  purpose  of  sitting  on  it  to  take  oft  his  shoes  and  put 
on  the  boots,  he  was  struck  by  a  train  and  killed,  held  that  the 
deceased  at  the  time  of  the  injury  was  in  the  performance  of  an  act 
incidental  to  his  employment,  and  that  the  risk  which  caused  his 
death  was  also  incidental  to  his  employment  within  the  meaning  of 
section  1  of  the  Workmen's  Compensation  Act  of  1911,  J.  ft.  A. 
1  6449. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wiluam 
C.  Johns,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.  Reversed  and  remanded  with  directions.  Opinion  filed  May 
6,  1914. 

Le  Foboee^  Vail  &  Milleb^  for  appellant. 

Baldwin  &  Carey  and  Frank  M.  Cox,  for  appellee. 

Mb.  Justice  Eldredgb  delivered  the  opinion  of  the 
court. 

•8m  OvaMdathr*  Qaaiiefl7>  hum  tople  and  tectloB  nnnber. 
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This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Macon  county  on  an  appeal  in  that  court  from 
an  award  of  arbitrators  appointed  under  the  provi- 
sions of  the  Act  of  June  10, 1911,  commonly  called  the 
Illinois  Workmen's  Compensation  Act.  (J.  &  A. 
T[Tf  5449  et  seq.)  The  arbitrators  awarded  appellant 
compensation  in  the  sum  of  $2,496.  On  an  appeal  from 
said  award  to  the  Circuit  Court  on  a  trial  de  novo 
the  judgment  of  the  court  reversed  the  award  of  the 
arbitrators  and  dismissed  appellant's  claim. 

Appellant's  intestate  was  killed  October  19,  1912, 
and  subsequently  appellant  presented  her  petition  to 
the  County  Court,  as  provided  by  said  act,  asking  the 
court  to  appoint  an  arbitrator  to  act  with  the  arbitra- 
tors appointed  by  herself  and  by  her  intestate's  em- 
ployer. The  court  appointed  an  arbitrator  and  the 
three  arbitrators  proceeded  to  hear  the  matters  in  dis- 
pute and  filed  its  report  with  the  Secretary  of  the 
State  Bureau  of  Labor  Statistics,  which  report 
awarded  to  appellant  the  said  sum  as  the  amount  of 
compensation  to  be  paid  to  her  under  said  act  for  the 
death  of  her  intestate.  Both  appellant 's  intestate  and 
appellee  had  accepted  the  provisions  of  the  act  in  so 
far  as  they  applied  to  the  employment.  It  is  admitted 
that  the  amount  of  compensation  awarded  by  the  arbi- 
trators is  correct,  if  compensation  is  recoverable  at  all. 
There  is  no  apparent  conflict  as  to  the  facts,  but  the 
principal  contentions  of  appellee  are  that  the  employ- 
ment of  the  deceased  was  not  one  of  the  employments 
covered  by  the  act  and  that  his  death  was  not  caused 
by  the  sort  of  injury  for  which  the  act  allows  compen- 
sation, that  is,  that  it  did  not  arise  out  of  his  employ- 
ment. It  is  also  suggested  that  appellee  was  not  an 
employer  maintaining  a  structure  within  the  meaning 
of  the  act. 

Appellee  is  a  municipal  corporation  and  operates 
its  own  flltration  plant  and  water  system,  and  as  a 
part  of  this  system  operated  and  maintained  a  system 
of  water  mains  for  the  supplying  of  water  to  the  city. 
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One  of  these  water  mains  ran  beneath  the  surface  of 
a  public  highway  lying  a  short  distance  east  of  the 
eastern  boundary  of  the  city,  called  Gedde's  Lane. 
Oedde's  Lane  runs  north  and  south  across  the  right 
of  way  of  the  Wabash  Kailroad  Company.  The  tracks 
of  the  railroad  consist  of  two  main  line  tracks  and  a 
number  of  switch  tracks  lying  on  either  side  of  the  main 
tracks.  Plaintiff's  intestate,  Brown,  on  the  day  in 
question  was,  and  had  been  for  about  a  year  prior 
thereto,  an  employee  in  the  City  Water  Works  Depart- 
ment. A  leak  had  been  discovered  in  the  water  main 
at  the  Gedde's  Lane  crossing  and  had  been  located  at 
a  point  between  the  south  main  track  and  the  next 
switch  track  south  of  it.  A.  0.  Cochran,  foreman  and  em- 
ployee of  the  water  department,  had  charge  of  the 
work  of  repairing  this  leak.  Cochran  ordered  Brown 
and  one  Walmsley,  another  employee,  to  go  out  to  the 
crossing  and  repair  the  leak.  Cochran  himself  and 
Walmsley  arrived  at  the  crossing  about  half  past  one 
in  the  afternoon  and  Cochran  set  Walmsley  to  work 
immediately.  Walmsley,  at  Cochran's  request,  had 
brought  with  him  a  pair  of  rubber  boots  to  wear  while 
repairing  the  leak.  A  hand  car  was  standing  a  short 
distance,  about  ten  steps,  from  the  leak  on  one  of  the 
switch  tracks.  When  Cochran  and  Walmsley  arrived 
at  the  place  Walmsley  sat  down  on  the  hand  car,  took 
off  his  shoes  and  coat  and  put  on  the  rubber  boots. 
He  left  his  shoes  and  coat  on  the  hand  car.  Walmsley 
immediately  began  to  dig  out  the  dirt  and  mud  around 
the  leak,  while  Cochran  kept  watch  for  approaching 
trains.  Brown  had  been  doing  some  other  work  that 
day  and  before  Cochran  and  Walmsley  went  out  to 
repair  the  leak  Cochran  telephoned  to  Brown  to  come 
out  there  and  assist  Walmsley.  Cochran  told  Brown 
to  bring  his  rubber  boots  with  him  **so  that  he  could 
use  them  if  it  was  muddy  and  he  needed  them  to  get 
into  the  hole.''  Brown  arrived  about  two  o'clock  and 
brought  some  caulking  tools  in  a  bucket  and  a  pair  of 
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rubber  boots.  He  deposited  the  bucket  with  the  caulk- 
ing tools  by  the  hole  and  Cochran  gave  him  his  in- 
structions, which  were  that  one  man  should  watch  for 
the  trains  while  the  other  worked.  Cochran  did  not 
intend  to  stay  after  Brown  arrived,  and  testified  that 
he  gave  these  instructions  to  Brown  and  Walmsley 
because  he  recognized  the  danger  of  working  there 
between  the  tracks  on  which  the  trains  were  constantly 
passing.  After  Brown  received  his  instructions  from 
Cochran  he  proceeded  towards  the  hand  car  for  the 
purpose  of  sitting  on  it  while  he  took  off  his  shoes  and 
put  on  his  rubber  boots.  It  was  the  only  place  on 
which  he  could  sit  unless  he  sat  on  the  ground.  He 
had  proceeded  but  a  short  distance  towards  the  hand 
car,  carrying  his  rubber  boots,  when  he  was  struck  by 
an  engine  hauling  a  passenger  train,  and  killed.  There 
is  no  conflict  over  the  material  facts.  The  trial  court 
found  as  a  proposition  of  fact  that  it  was  an  inference  of 
fact  that  Brown  in  attempting  to  cross  the  railroad 
tracks  was  doing  so  for  the  purpose  of  going  to  the 
hand  car  in  order  to  remove  his  shoes  and  put  on  his 
rubber  boots  for  the  purpose  of  his  work.  The  trial 
was  had  before  the  court  without  a  jury  and  as  no 
cross-error  has  been  assigned  to  this  finding  of  fact 
it  must  be  conceded  to  be  true.  However,  the  evidence 
fully  sustains  this  inference  of  fact  and  it  is  correct. 
The  trial  court  held  that  appellee  was  an  employer 
engaged  in  maintaining  a  structure  and  that  the  in- 
jury was  received  in  the  course  of  the  employment  of 
deceased,  but  that  it  did  not  arise  out  of  said  employ- 
ment, and  that  appellee  was  not  liable  to  pay  compensa- 
tion, and  dismissed  the  petition. 

Section  2  of  the  act  (J.  &  A.  ^  5450)  provides  as  fol- 
lows: **The  provisions  of  this  Act  shall  apply  to 
every  employer  in  the  State  engaged  in  the  building, 
maintaining  or  demolishing  of  any  structure.  *'  Mu- 
nicipalities are  not  excepted  from  the  provisions  of  the 
act,  and  it  is  clear  that  appellee,  the  City  of  Decatur, 
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is  an  employer  within  the  intention  of  the  act,  pro- 
vided it  was  engaged  in  the  bmlding,  maintaining  or 
demolishing  of  any  structure. 

It  would  require  c^  most  strained  and  unreasonable 
construction  to  hold  that  the  maintenance  of  water 
mains  in  connection  with  a  water  works  plant  would 
not  be  the  maintaining  of  a  structure.  The  word 
^^ structure"  commonly  means  anything  that  is  built  or 
constructed,  and  that  it  was  the  intention  of  the  Legis- 
lature that  such  should  be  its  definition  in  the  con- 
struction of  this  act  there  can  be  no  doubt. 

It  is  conceded  that  the  injury  occurred  in  the  course 
of  the  employment  of  plaintiff's  intestate,  but  it  is  in- 
sisted by  appellee  that  it  did  not  arise  out  of  said  em- 
ployment. The  niinois  Act  is  substantially  adopted 
from  the  English  Acts  of  1897  and  1906  (Stat.  60,  61, 
Vict.  ch.  37;  Stat.  6  Edw.  7,  ch.  57),  and  it  will  be  pre- 
sumed that  the  construction  given  to  them  by  the  Eng- 
lish courts  is  to  be  applied  to  the  Uliaois  Act  unless 
such  construction  is  inconsistent  with  the  spirit  and 
policy  of  the  laws  of  this  State.  Section  1  of  the  Illi- 
nois Act  (J.  &  A.  T[  5449)  provides  as  follows : 

*  *  Any  employer  covered  by  the  provisions  of  this  Act 
in  this  State  may  elect  to  provide  and  pay  compensa- 
tion for  injuries  sustained  by  any  employee  arising  out 
of  and  in  the  course  of  the  employment  according  to  the 
provisions  of  this  act,  and  thereby  relieve  himself  from 
any  liability,  for  the  recovery  of  damages,  except  as 
herein  provided." 

Section  1,  subsec.  1  of  the  English  Acts  provides 
as  follows: 

*'If  in  any  employment  (to  which  this  act  applies) 
personal  injury  by  accident  arising  out  of  and  in  the 
course  of  the  employment  is  caused  to  a  workman,  his 
employer  •  •  •  shall  be  liable  to  pay  compensa- 
tion." 

The  title  of  the  Illinois  Act  is :  **  An  Act  to  promote 
the  general  welfare  of  the  people  of  this  State,  by  pro- 
viding compensation  for  accidental  injuries  or  death 
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suffered  in  the  course  of  employment/^  The  generic 
classification  of  the  injuries  for  which  an  employer  is 
liable  under  the  act  is  those  that  are  received  in  the 
course  of  the  employment,  but  these  are  limited  and  re- 
stricted to  such  as  also  arise  out  of  the  employment.  It 
is  conceivable  that  in  many  instances  it  might  be  diflS- 
cult  to  determine  the  distinction  between  injuries  re- 
ceived in  the  course  of  employment  and  those  that 
arise  out  of  such  employment.  The  injury  received  in 
this  case  was  caused  by  an  agency  beyond  the  control 
of  the  employer. 

The  first  question  which  naturally  presents  itself 
for  consideration  is,  was  the  deceased  at  the  time  of  the 
injury  in  the  performance  of  an  act  incidental  to  his  em- 
ployment. He  was  proceeding  to  the  hand  car  for  the 
purpose  of  putting  on  his  rubber  boots.  He  had  been 
directed  by  the  foreman,  Cochran,  to  bring  his  rubber 
boots  with  him.  If  it  should  be  of  any  importance  that 
he  should  have  received  an  express  order  from  his 
employer  to  wear  said  rubber  boots,  such  order  will 
be  implied  from  the  fact  that  he  was  directed  to  bring 
them  with  him.  However,  it  was  natural,  proper  and 
incidental  to  the  work  which  he  was  to  perform  to  wear 
rubber  boots  regardless  of  any  order  or  direction  from 
the  employer.  An  employee  can  more  eflSciently  per- 
form his  duties  to  his  employer  if  attired  in  apparel 
inuring  to  his  comfort  and  health  while  in  the  perform- 
ance thereof.  Walmsley,  with  the  acquiescence  of  the 
foreman  at  least,  had  used  the  hand  car  for  a  similar 
purpose.  Deceased  saw  Walmsley  ^s  shoes  and  coat  on 
the  hand  car,  which  was  about  ten  steps  away,  and  as 
it  was  the  only  object  on  which  he  could  sit  while  he 
put  on  his  boots,  unless  he  sat  upon  the  ground  between 
the  tracks,  he  was  not  acting  out  of  the  sphere  of  his 
employment  in  attempting  to  go  to  the  hand  car  for 
said  purpose.  The  act  he  was  doing  at  the  time  was 
incidental  to  and  in  the  furtherance  of  his  duties  to  his 
employer.    Some  of  the  English  cases  have  given  a 
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very  liberal  construction  to  the  question  of  what  acts 
of  employees  are  incidental  to  their  employment.  In 
the  case  of  Keenan  v.  Flemington  Coal  Co.,  5 
Fraser  164,  4  N.  C  C.  A.  122,  a  miner  quit  work  tem- 
porarily to  get  a  drink  at  a  boiler.  There  were  two 
ways  of  reaching  the  boiler,  one  a  safe  and  usual  way 
and  the  other  a  dangerous  way.  He  chose  the  danger- 
ous way  and  in  returning  was  killed.  Compensation 
was  allowed  and  it  was  held  that  a  man  does  not  ce^e 
to  be  in  the  course  of  his  employment  every  time  he,  for 
some  necessary  reason,  leaves  his  work,  and  that  it  was 
a  necessary  reason  for  stopping  work  to  get  a  drink  of 
water,  because  when  a  man  feels  thirsty  it  hinders  him 
from  working  with  vigor.  In  the  case  of  Wilson  v.  M'- 
Laughiin,  etc.,  Sess.  Cas.  529,  a  workman  was  em- 
ployed to  load  and  unload  trucks  hauled  by  a  traction 
engine.  While  riding  on  one  of  them,  and  when  under 
the  influence  of  Kquor,  he  dropped  his  pipe,  and  in  get- 
ting down  to  pick  it  up  he  was  run  over.  Compensa- 
tion was  allowed,  and  it  was  held  that  he  was  doing  a 
thing  which  a  man  while  working  may  reasonably  do. 
"A  workman  of  this  sort  may  reasonably  smoke,  he 
may  reasonably  drop  his  pipe,  and  he  may  reasonably 
pick  it  up  again, ' '  and  it  was  held  that  his  attempt  to 
get  the  pipe  was  merely  an  incident  in  the  day's  work. 
It  is  urged  that  going  to  the  hand  car  to  put  on  his 
boots  was  a  mere  act  of  convenience  for  the  personal 
benefit  of  the  deceased.  Counsel  confuses  the  act  itself 
with  the  manner  of  doing  the  act.  The  criterion  is 
what  was  the  deceased  doing,  and  not  what  was  the 
manner  in  which  he  was  doing  it.  If  he  was  attempt- 
ing to  perform  an  act  incidental  to  the  duties  of  his 
employment,  it  matters  not  that  he  took  a  more  con- 
venient way  of  doing  it  than  was  necessary,  nor  that 
he  took  a  more  dangerous  way  than  was  necessary. 
Keenan  v.  Flemington  Coal  Co.,  supra;  Astley  v. 
Evans,  v  K.  B.,  1036,  3  N.  C.  C.  A.  239 ;  Evans  &  Co. 
V.  Astley,  A.  C.  674,  3  N.  C.  C.  A.  239.    Compensation 
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has  also  been  allowed  when  the  employee  has  been 
injured  while  performing  his  duties  in  a  manner  in 
direct  disobedience  to  his  orders.  In  Harding  v. 
Brynddu  Colliery  Co.,  2  K.  B.  747,  2  N.  C.  C.  A.,  864,  3 
N.  C.  C.  A.  276,  a  miner  was  directed  to  drill  a  hole 
from  a  stall  above  into  a  stall  below  to  allow  gas  to 
escape.  The  stall  below  was  boarded  up  as  dangerous. 
He  was  unable  to  drill  the  hole  from  the  upper  stall 
and  asked  permission  to  go  into  the  lower  stall  to  tap 
in  order  to  expedite  the  work.  Permission  was  refused 
him,  and  he  deliberately  disobeyed,  went  into  the  dan- 
gerous stall  and  was  injured.  Compensation  was  al- 
lowed. In  Conway  v.  Pumpherston  OU  Co.,  Sc.  Sess. 
Cas.  660,  2  N.  C.  C.  A.  865,  3  N.  C.  C.  A.  276,  a  miner 
in  direct  disobedience  to  orders  went  into  an  entry 
filled  with  gas  to  get  a  pick  which  he  had  left  there  the 
previous  day  and  was  injured.  Compensation  was  al- 
lowed and  it  was  held  that  he  was  fetching  a  pick  for 
the  work  in  which  he  was  engaged  and  was  working 
within  the  general  sphere  of  his  employment.  In  White- 
head  v.  Reader,  2  K.  B.  48,  the  injured  employee  was  a 
carpenter,  part  of  whose  duty  it  was  to  sharpen  tools  at 
a  grind  stone  operated  by  machinery.  He  had  been  for- 
bidden to  touch  the  machinery.  The  driving  belt 
slipped  and  in  trying  to  adjust  it  he  received  the  injury 
complained  of.  Compensation  was  allowed  and  it  was 
held  that  he  was  performing  an  act  incidental  to  his 
master's  business  and  was  not  idling  or  doing  some- 
thing which  was  clearly  beyond  the  scope  of  his  em- 
ployment. 

It  is  further  contended  that  being  struck  by  the 
engine  while  crossing  the  tracks  was  a  risk  shared  by 
all  mankind  and  was  not  such  a  hazard  as  was  inci- 
dental to  his  employment.  Eisks  incidental  to  the  em- 
ployment do  not  mean  such  as  are  peculiar  to  the 
employment  in  question  as  distinguished  from  oth- 
er employments.  In  Warner  v.  Couchman,  1  K.  B.  351, 
1  N.  C.  C.  A.  51,  it  was  said :    '  *  The  law  does  not  say 
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'arising  out  of  his  employment  and  out  of  that  em- 
ployment alone.'  Other  employments  have  nothing 
whatever  to  do  with  the  question/'  If  the  risk  was 
such  that  by  reason  of  the  work  in  which  he  was  en- 
gaged, in  the  place  where  he  was  engaged  and  in  the 
manner  in  which  he  was  compelled  to  perform  that 
work,  he  was  more  readily  exposed  to  it  than  the  public 
generally,  then  it  was  abnormal  and  incidental  to  his 
employment.  That  a  person  digging  a  trench  in  the 
midst  of  railroad  tracks  over  which  trains  are  con- 
stantly passing  is  more  exposed  to  the  risk  of  being 
injured  by  trains  than  the  public  generally  in  passing 
over  railroad  tracks  is  self-evident,  and  while  the  de- 
ceased was  not  injured  while  actually  digging  the 
trench  he  was  on  the  tracks  for  that  purpose  and  pur- 
suant to  the  duties  of  his  employment  and  was  en- 
gaged in  an  act  incidental  to  his  employment.  The 
English  authorities  have  also  given  a  liberal  construc- 
tion to  this  phase  of  the  question.  In  the  case  of 
Pierce  v.  Provident  Clothing  Co.,  1  K.  B.  997,  3  N.  C. 
C.  A.  279,  a  canvasser  in  a  London  district  was  killed 
on  the  streets  by  an  electric  car  while  riding  a  bicycle. 
He  was  permitted  to  ride  a  bicycle  by  his  employer, 
but  not  required  to  do  so.  Compensation  was  allowed 
on  the  ground  that  his  duties  necessarily  involved 
his  spending  a  great  part  of  the  day  in  the  streets, 
and  he  was,  beyond  all  doubt,  much  more  exposed  to  the 
risks  of  the  streets  than  ordinary  members  of  the  pub- 
ic. Under  a  substantially  similar  state  of  facts,  compen- 
sation was  also  allowed  in  the  case  of  M'Neice  v.  Singer 
Sew.  Mach.  Co.,  Sc  Sess.  Cas.  12,  3  N.  C.  C.  A.  278 
To  the  same  effect  is  Millar  v.  Refuge  Assurance  Co., 
Ltd.,  Sc.  Sess.  Cas.  37,  3  N.  C.  C.  A.  279.  In  Challis  v. 
London  <&  S.  W.  Ry.  Co.,  2  K.  B.  154,  3  N.  C.  C.  A.  273, 
a  locomotive  engineer  was  injured  by  a  stone  thrown 
by  a  mischievous  boy  from  a  bridge  below  which  the 
train  was  passing.  Compensation  was  allowed  on  the 
ground  that  it  was  a  matter  of  common  knowledge  and 
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experience  that  a  train  in  motion  has  great  attraction 
for  mischievous  boys,  and  that  it  was  a  risk  incidental 
to  the  employment.  In  Anderson  v.  Balfour,  2  Ir. 
Eep.  497,  3  N.  C.  C.  A.  275,  a  gamekeeper  was  attacked 
by  a  poacher.  Compensation  was  allowed  on  the 
ground  that  it  was  a  matter  of  common  knowledge  that 
hospitality  exists  between  gamekeepers  and  poachers 
and  that  one  of  the  risks  attached  to  the  occupation  of 
gamekeeper  was  the  risk  of  this  sort  of  injury.  In 
Nishet  V.  Rayne  S  Burne,  2  K.  B.  689,  3  N.  C.  C.  A.  268, 
a  cashier  was  murdered  on  a  train  while  carrying 
money  to  a  colliery  to  pay  the  men.  Compensation 
was  allowed  on  the  ground  that  the  man  was  exposed 
to  the  special  risks  assumed  by  cashiers,  who  are 
known  to  carry  considerable  sums  of  money  on  regular 
days  by  the  same  route  to  the  same  place,  of  being 
robbed.  In  Andrew  v.  Failsworth  Industrial  Society, 
2  K.  B.  32,  3  N.  C.  C.  A.  276,  a  bricklayer  on  a  scajffold 
thirty  feet  above  the  ground  was  struck  by  lightning 
during  a  thunderstorm.  Compensation  was  allowed 
on  the  ground  that  the  position  of  the  bricklayer  was 
a  very  exposed  one  and  on  account  of  the  elevation 
from  the  ground  the  risk  was  appreciably  greater  than 
the  normal  risk.  In  Davies  v.  Gillespie,  105  L.  T.  494, 
the  first  officer  of  a  vessel  in  a  West  Indian  Port  re- 
ceived a  sun  stroke  while  superintending  the  loading 
of  a  cargo.  He  was  compelled  to  stand  on  the  steel 
deck  of  the  vessel  for  a  long  time  exposed  to  the  full 
glare  of  the  sun,  and  compensation  was  allowed  on  the 
ground  that  it  was  an  abnormal  risk.  In  Morgan  v. 
.  Owners  8.  S.  ^'Zenaida,"  2  B.  W.  C.  C.  19,  a  common 
seaman  on  a  vessel  in  a  Mexican  port  was  ordered 
over  the  side  to  paint  the  ship.  He  protested  on  ac- 
count of  the  excessive  heat,  but  was  ordered  to  con- 
tinue. Compensation  was  allowed  because  the  risk 
was  abnormal. 

We  have  not  attempted  to  comment  upon  or  differ- 
entiate between  all  the  cases  that  have  been  cited  in  the 
briefs,  but  we  are  of  the  opinion  that  not  only  from 
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the  principles  of  construction  enumerated  from  the 
cases  mentioned,  but  from  a  plain,  common-sense  view 
of  the  act  and  the  facts  in  this  case,  that  at  the  time  of 
the  injury  appellant's  intestate  was  in  the  performance 
of  an  act  incidental  to  the  duties  of  his  employment, 
and  that  the  risk  which  caused  his  death  was  aiso  in- 
cidental to  his  employment. 

The  judgment  of  the  Circuit  Court  will  therefore 
be  reversed  and  the  cause  remanded  with  directions  to 
enter  judgment  in  favor  of  appellant  on  the  award  of 
the  arbitrators  as  contained  in  said  report. 

Reversed  and  remanded  with  directions. 


A.  H.  Cofhran^  Appellant,  t.  G.  C.  Bowersox,  Appellee. 

1.  Bills  and  notes,  9  327* — when  defense  of  accommodation 
maker  sufficient.  In  an  action  on  a  promissory  note  where  the 
defense  was  that  the  defendant  had  signed  the  note  merely  for  the 
accommodation  of  a  hank,  which  was  the  payee  in  the  note,  to  enable 
it  to  cover  up  an  Indebtedness  of  another  party,  the  real  principal, 
so  that  the  bank  could  pass  an  inspection  by  the  bank  examiner,  that 
the  bank  promised  not  to  negotiate  the  note,  but  in  violation  of  its 
promise  transferred  it  to  plaintiff  after  maturity,  and  that  the  plain- 
tiff took  the  note  with  full  knowledge  of  all  the  facts,  held  that  such 
matters  constituted  a  complete  defense  to  the  action  and  a  verdict 
for  defendant  was  sustained. 

2.  Bills  and  notes,  9  106* — when  not  negotiahte.  A  note  drawn 
payable  to  a  bank  without  specifying  it  is  payable  to  the  order  of  the 
bank  or  to  the  bank  or  its  order,  held  not  negotiable. 

3.  Bills  and  notes,  9  230* — rights  of  assignee  of  non-negotiable 
note.  Assignee  of  a  non-negotiable  note  takes  it  subject  to  all 
defenses  that  might  be  interposed  by  the  maker  against  the  payee. 

Appeal  from  the  Circuit  Court  of  Jersey  county;  the  Hon.  Robebt 
B.  Shiblet,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Affirmed.  Opinion  filed  May  5,  1914.  Rehearing  denied 
June  26»  1914. 
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tople  and  seetkHi  number. 
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Hamilton  &  Hamilton,  for  appellant. 

Ferns  &  Sumner,  and  Abbott  &  Edwards,  for  ap- 
pellee. 

Mr.  Justice  Eldredge  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit  brought  by  appellant, 
A.  H.  Cochran,  against  C.  C.  Bowersox,  appellee,  E.  M. 
Davis  and  Annie  B.  Cross,  to  recover  on  a  promissory 
note,  dated  April  15, 1911,  payable  to  the  National  Bank 
of  Jerseyville,  Illinois,  bearing  six  per  cent,  interest, 
for  the  principal  sum  of  $5,250,  due  sixty  days  after 
date  and  executed  by  appellee,  Bowersox.  Said  note 
is  a  collateral  form  note  and  recites  that  fourteen 
bonds  of  $500  each  of  the  A.,  J.  &  P.  By.  Co.  were 
pledged  as  collateral  security  and  contains  power  of 
sale  of  said  bonds  in  case  of  default  in  the  payment  of 
said  note.  It  is  indorsed  by  Annie  B.  Cross,  by  E.  M. 
Davis,  her  attorney  in  fact,  and  E.  M.  Davis,  and  is 
also  indorsed  by  the  bank  to  the  order  of  A.  H.  Cochran, 
appellant.  A  credit  of  $700  from  the  sale  of  the  col- 
lateral security  January  15,  1912,  also  appears  on  the 
back  of  said  note.  The  declaration  consists  of  a  special 
count  declaring  on  said  note  and  the  common  counts. 
The  defendant,  Annie  B.  Cross,  defaulted.  E.  M. 
Davis  had  not  been  served  when  the  case  was  tried. 
Appellee,  Bowersox,  appeared  and  filed  a  plea  of  gen- 
eral issue  and  several  special  pleas,  which  were  subse- 
quently amended,  and  the  case  was  finally  tried  on  the 
plea  of  general  issue,  the  second  amended  plea,  the 
fourth  plea  and  the  fifth  amended  plea.  The  second 
plea  as  amended,  in  substance,  alleges  that  prior  to  the 
execution  of  the  note  defendant,  E.  M.  Davis,  was  in- 
debted to  the  bank  in  the  sum  of  $15,000;  that  said 
bank  feared  said  indebtedness  would  not  pass  the  in- 
spection of  the  National  Bank  Examiner ;  that  appellee 
at  the  instance  and  request  of  said  bank  then  and  there 
became  maker  on  some  of  the  notes  representing  said 
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indebtedness  of  Davis  as  an  accommodation  maker  for 
the  accommodation  of  said  bank ;  that  said  bank  agreed 
it  would  not  negotiate  said  notes;  that  as  said  notes 
became  due,  renewal  notes  were  executed  as  accommo- 
dation notes  under  said  agreement  until  the  last  re- 
newal note,  which  is  the  note  sued  on ;  that  said  bank  ac- 
cepted said  note  from  defendant  as  such  accommodation 
maker  and  not  otherwise ;  that  said  defendant  was  not 
indebted  to  said  bank,  or  to  E.  M.  Davis,  when  said 
notes  were  executed,  and  received  no  valuable  consid- 
eration therefor,  of  which  appellant  had  full  knowledge, 
and  that  the  pretended  assignment  of  said  note  was 
made  after  maturity.  The  fourth  plea  avers  that  said 
note  was  signed  by  appellee  as  accommodation  maker 
for  and  at  the  instance  and  request  of  said  bank  and 
E.  M.  Davis,  the  real  principal ;  that  appellee  received 
no  consideration  for  so  signing  said  note ;  that  said  bank 
promised  that  said  note  would  not  be  negotiated,  as- 
signed or  transferred  by  it ;  that  said  bank  in  procuring 
said  Bowersox  to  sign  said  note  as  accommodation 
maker  acted  through  its  officers  and  agents,  one  of 
whom  was  plaintiff,  Cochran,  who  assisted  and  advised 
in  that  behalf,  and  had  full  knowledge  that  said  Bower- 
sox signed  said  note  as  an  accommodation  maker,  and 
without  consideration,  and  on  said  promises  not  to 
negotiate,  etc.;  that  after  the  maturity  of  said  note 
the  same  was  negotiated  to  Cochran  and  received  by 
him  with  full  knowledge  of  the  foregoing  facts.  The 
fifth  amended  plea  avers  that  said  note  was  signed  by 
Bowersox  as  accommodation  maker  for  and  at  the  in- 
stance and  request  of  said  bank  and  E.  M.  Davis,  the 
real  principal;  that  Bowersox  received  no  considera- 
tion ;  that  said  bank  in  procuring  Bowersox  to  sign  said 
note  acted  through  its  officers,  one  of  whom  was  Coch- 
ran, plaintiff,  who  assisted  and  advised  in  that  behalf 
and  had  full  knowledge  of  said  facts,  and  that  said  note 
was  negotiated  to  Cochran  after  maturity  and  received 
by  him  with  full  knowledge  of  said  facts,  and  that  Coch- 
ran did  not  pay  any  valuable  consideration  for  said 
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note.  An  affidavit  of  amount  due  was  filed  with  the 
declaration,  and  an  affidavit  of  merits  to  the  whole 
cause  of  action  was  filed  with  the  pleas  and  the  pleas 
were  sworn  to.  Replications  were  filed  to  these  pleas 
denying  each  allegation  thereof.  On  the  trial  of  the 
case  a  verdict  was  rendered  in  favor  of  appellee. 

The  history  of  this  controversy  began  in  February, 
1907.  At  that  time  defendant,  E.  M.  Davis,  had  organ- 
ized the  St.  Louis  Fire  Insurance  Company  and  the 
evidence  tends  to  show  that  he  desired  to  procure  some 
money  for  the  benefit  of  said  insurance  company.  He 
was  a  son-in-law  of  Andrew  M.  Cross,  who  was  presi- 
dent and  majority  stock  owner  of  the  National  Bank  of 
Jerseyville.  The  total  amount  said  bank  could  loan 
to  any  one  person  under  the  banking  laws  at  that  time 
was  $6,600.  Davis  was  already  indebted  to  the  bank 
on  various  note?  iggregating  $5,500.  The  evidence  for 
appellee  tends  to  show  that  Mr.  Cross,  president  of  the 
bank,  and  Davis  procured  one  C.  C.  Conner  to  sign  a 
note  for  the  principal  sum  of  $6,600,  payable  to  the 
bank.  Thirty-five  shares  of  stock  of  the  insurance  com- 
pany were  placed  in  the  name  of  Conner  and  assigned 
as  collateral  security  for  the  note.  Thereupon  the  sum 
of  $6,600  was  deposited  to  the  credit  of  the  insurance 
company  in  the  National  Bank  of  Jerseyville.  All  the 
entries  in  the  bank  books  concerning  the  transaction 
are  in  the  handwriting  of  Mr.  Cross,  its  then  president. 
Conner  owed  the  bank  nothing  at  the  time,  and  owed 
Davis  nothing,  and  did  not  own  any  stock  in  the  in- 
surance company.  There  is  no  claim  that  any  consid- 
eration ever  passed  to  Conner  for  the  execution  of  said 
note.  Conner  testified  that,  while  he  had  forgotten  the 
details  of  the  transaction,  yet  it  was  executed  at  the 
request  of  Cross  and  Davis  substantially  for  the  rea- 
sons above  stated.  The  note  ran  in  the  name  of  Con- 
ner for  about  a  year  and  then  was  renewed  in  the  name 
of  Arthur  J.  Davis,  a  brother  of  defendant,  E.  M.  Davis, 
and  the  collateral  stock  was  shifted  to  the  name  of 
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Arthur  J.  Davis.  In  December,  1908,  defendant,  E.  M, 
Davis,  paid  $1,350  on  the  note,  thereby  reducing  it  to 
$5,250.  At  this  time  the  note  of  A.  J.  Davis  was  taken 
up  and  cancelled,  and  it  was  substituted  by  two  re- 
newal notes,  one  for  $2,700  and  the  other  for  $2,550, 
both  notes  being  executed  by  C.  C.  Bowersox,  appellee, 
and  one  B.  B.  Sawyer,  and  the  thirty-five  shares  of  in- 
surance stock  deposited  as  collateral  were  again  shifted, 
eighteen  shares  thereof  being  placed  in  the  name  of 
Bowersox,  and  assigned  as  collateral  for  the  $2,700 
note,  and  seventeen  shares  being  placed  in  the  name 
of  Sawyer,  and  assigned  as  collateral  for  the  $2,550 
note.  At  this  time  neither  Sawyer  nor  Bowersox  was 
indebted  to  defendant  Davis,  nor  to  the  bank.  The  lat- 
ter had  never  been  in  Jerseyville,  did  not  know  any 
of  the  officers  of  the  bank,  and  the  evidence  tends  to 
show  that  prior  to  the  taking  of  said  last  two  men- 
tioned notes  Davis  had  a  conversation  with  Heller,  as- 
sistant cashier  of  the  bank,  about  arranging  to  have 
some  person  sign  the  two  notes  so  Davis '  name  would 
not  appear  on  the  notes,  and  defendant  Davis  testifies 
that  the  agreement  between  hiin  and  the  bank,  through 
Heller,  was  that  the  obligation  should  remain  the  obli- 
gation of  Davis,  and  that  the  accommodation  party 
should  not  be  held  liable  and  the  notes  would  not  be 
negotiated,  and  this  arrangement  was  communicated  to 
Bowersox.  On  February  1, 1909,  Mr.  Cross  died.  D.  J. 
Murphy  then  became  president  of  the  bank  and  appel- 
lant, Cochran,  who  had  been  cashier  up  to  this  time, 
was  made  vice-president.  After  Mr.  Cross  ^  death,  ap- 
pellant Cochran,  Heller  and  Murphy  looked  after  this 
loan,  and  all  of  the  transactions  thereafter  were  con- 
summated through  one  or  the  other  of  these  officers  of 
the  bank.  These  two  notes  were  renewed  every  ninety 
days  by  Sawyer  and  Bowersox  signing  new  notes.  All 
the  renewal  notes  were  sent  to  Davis  and  he  paid  the 
interest  thereon,  the  cancelled  notes  were  returned  to 
tmn,  the  renewal  notes  to  be  signed  were  mailed  to  him, 
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and  the  correspondence  introduced  in  evidence  clearly 
shows  that  the  bank  and  its  oflBcers  knew  that  the  debt 
was  that  of  Davis.  The  renewal  of  these  two  notes 
was  kept  up  until  October,  1910,  when  D.  J.  Murphy, 
president  of  the  bank,  wrote  to  defendant,  Davis,  the 
following  letter: 

Exhibit  25. 

'^Granite  City,  HI.,  October  14th,  1910. 
*'Mr.  E.  M.  Davis, 

**St.  Louis,  Mo. 
'* Dear  Sir: 

'  *  I  have  been  trying  to  see  you  for  some  time,  but  so 
far  have  failed  to  do  so,  and  several  times  I  have  called 
on  the  'phone  only  to  find  you  out.  The  matter  about 
which  I  wish  to  see  you  is  the  loan  yon  have  at  Jersey- 
ville.  The  Sawyer  and  Bowersox  notes  are  past  due, 
and  something  must  be  done.  At  the  last  meeting  of 
the  Board  of  Directors  it  was  decided  that  if  these 
loans  are  to  continue,  either  under  the  same  name  or 
under  others^  collateral  form  notes  must  be  signed,  and 
if  St.  Louis  Fire  Insurance  stock  is  to  be  the  collateral, 
the  collateral  must  have  a  par  value  twice  the  amount 
of  the  loan.  I  do  not  see  why  two  notes  should  be  made 
under  the  conditions.  It  seems  to  me  the  Bowersox 
and  Sawyer  notes  might  just  as  well  be  combined,  thus 
making  one  loan  of  $5,250,  with  collateral  in  the  double 
amount.  The  examiner  questioned  us  pretty  closely  the 
last  time  he  was  there,  on  those  loans,  and  we  are  anx- 
ious to  get  the  matter  into  such  shape  as  will  leave  us 
open  to  the  least  criticism.  Will  you  not  attend  to  the 
matter  at  once  if  you  have  not  already  done  sot 

*  *  Yours  very  truly, 

*^D.  J.  Murphy." 

From  this  letter  it  is  clearly  shown  that  this  loan 
was,  as  a  matter  of  fact,  the  debt  of  defendant  Davis 
and  was  simply  carried  on  in  the  name  of  these  various 
makers  of  the  different  notes  and  that  it  was  immaterial 
to  the  bank  who  signed  the  notes  or  note.    Pursuant  to 


Third  Distbiot— May,  1914.  163 

Cochran  v.  Bowersox,  188  111.  App.  167. 

• 

this  letter  one  note  for  the  principal  sum  of  $5,250  was 
drawn  np  in  lieu,  of  the  two  former  notes  and  appellee, 
Bowersox,  was  requested  to  sign  it,  which  he  did.  The 
collateral  stock  which  had  been  in  the  name  of  Sawyer 
was  then  shifted  to  the  name  of  Bowersox,  and  all  of 
said  stock  held  as  collateral  for  the  new  note,  which  was 
thereafter  renewed  by  making  new  notes  signed  by  Bow- 
ersox until  the  note  sued  on  in  this  case  was  executed. 
After  the  note  had  been  renewed  in  February,  1911,  the 
bank  at  the  request  of  defendant  Davis  turned  over  to 
him,  Davis,  the  Fire  Insurance  Company  stock  which 
had  been  held  as  collateral  and  defendant  Davis  substi- 
tuted therefor  bonds  of  the  A.,  J.  &  P.  By.  Co.  of  the 
face  value  of  $7,000.  Bowersox  knew  nothing  of  such 
substitution,  and  afterwards  these  bonds  were  sold  for 
$700  and  the  note  sued  on  in  this  case  was  credited  with 
that  amount.  After  the  substitution  of  the  railway 
bonds  as  collateral,  at  the  request  of  the  bank  through 
Heller,  cashier,  defendant  Davis  indorsed  said  note  on 
the  back,  also  indorsed  the  name  of  Annie  B.  Cross  by 
him  as  her  attorney  in  fact.  This  note  was  again  re- 
newed April  15, 1911,  signed  by  Bowersox  and  indorsed 
on  the  back  by  the  same  parties.  The  name  of  Davis  did 
not  appear  on  any  of  these  notes  in  any  of  these  trans- 
actions until  the  renewal  note  was  made  in  February, 
1911.  The  note  after  its  maturity  was  assigned  by  the 
bank  to  A.  H.  Cochran,  who  was  then  vice-president  of 
said  bank.  Cochran  himself  wrote  many  letters  to 
Davis  in  regard  to  the  different  renewals  of  these  dif- 
ferent notes,  sending  the  renewal  notes  to  him  and  took 
part  in  many  of  the  transactions  concerning  them.  Hel- 
ler, the  cashier,  also  wrote  a  number  of  letters  in  re- 
gard to  the  notes.  Appellant,  Cochran,  in  a  letter  to 
Davis  of  March  30,  1909,  says,  among  other  things: 
*  *  We  also  have  your  favor  of  the  same  date  regarding 
notes  of  Bowersox  and  Sawyer.  These  notes  for  $2,700 
and  $2,550.  We  notice  that  you  have  figured  the  in- 
terest on  the  $2,550  note  at  three  per  cent   This,  we  be- 
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lieve,  represents  the  amount  of  the  balance  of  the  St. 
Louis  Fire  Insurance  Company.  We  did  not  know 
just  what  your  arrangement  with  Mr.  Cross  was  re- 
garding interest  on  this  account,  but  if  that  was  the  ar- 
rangement between  you  and  Mr.  Cross,  of  course  it  is 
all  right.'*  On  December  28,  1909,  Cochran  wrote  to 
Davis  a  letter  stating,  among  other  things :  ^' Also  find 
Bnclosed  notes  $2,550  and  $2,700,  Bowersox  and  Sawyer, 
in  renewal  for  those  expiring  30th  inst.,  on  which  you 
had  paid  the  interest  to  30th  inst.  Please  have  parties 
sign  as  indicated  by  pencil  memorandum."  On  Oc- 
tober 24,  1910,  Heller,  the  cashier,  in  acknowledging 
the  execution  of  the  $5,250  note  of  Bowersox  in  (x>n- 
Bolidation  of  the  two  notes  signed  by  Sawyer  and  Bow- 
ersox, which  was  suggested  by  President  Murphy 's  let- 
ter heretofore  mentioned,  wrote  to  Davis  as  follows: 
*  In  lieu  of  the  Bowersox  note  for  $5,250,  sent  us  in  your 
letter  yesterday,  enclosed  herewith  find  note  of  B.  B. 
Sawyer  and  C.  C.  Bowersox,  cancelled.  The  interest 
due  on  the  said  notes  amounts  to  $14.88.  Mr.  Murphy 
called  us  up  the  other  day  and  said  that  we  could  ex- 
pect the  examiner  any  day,  so  I  was  somewhat  anxious 
to  get  the  matter  in  proper  shape. ' '  The  fact  is  estab- 
lished beyond  any  question  that  the  indebtedness  evi- 
denced by  the  note  sued  on  was  that  of  defendant  Davis 
and  not  of  Bowersox.  All  the  testimony  in  the  case 
conclusively  shows  that  all  the  oflScers  of  the  bank,  in- 
cluding Cochran,  appellant,  knew  the  real  status  of  this 
indebtedness.  The  insurance  company  failed,  as  did 
also  the  railway  company,  and  defendant  Davis  went 
to  Colorado  to  reside.  The  evidence  does  not  show 
that  appellee,  Bowersox,  was  a  man  of  any  financial 
means,  and  it  is  highly  improbable  that  appellant,  Coch- 
ran, gave  any  valuable  consideration  for  the  assign- 
ment of  this  note  to  him  by  the  bank.  Cochran,  Mur- 
phy, Heller  and  Cross  were  all  members  of  the  board  of 
directors  of  the  bank  and  constituted  a  majority  thereof 
and  were  conversant  with  all  of  these  transactions  dur- 
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ing  all  these  years,  and  their  knowledge  under  such  cir- 
cnmstanees  must  he  held  to  he  knowledge  of  the  hank, 
and  whatever  agreement  was  made  hetween  them  and 
Davis,  whether  the  particular  officer  who  made  the 
agreement  had  authority  or  not,  has  heen  ratified  by  the 
bank.  Heller,  Murphy  and  Cochran  all  testify  that  they 
had  no  knowledge  that  this  note  was  accommodation 
paper  and  insist  that  the  weight  of  the  evidence  shows 
that  it  was  not  Assuming  this  to  be  true  and  that  the 
note  was  given  in  the  usual  course  of  business,  the  as- 
signment to  appellant  was  made  after  maturity  with 
full  knowledge  that  there  was  no  consideration  for  it 
Moreover,  the  note  itself  does  not  contain  any  words  of 
negotiability,  as  it  is  payable  to  the  bank,  and  not  to  the 
order  of  the  bank,  nor  to  the  bank  or  its  order.  Under 
section  8  of  the  Negotiable  Instrument  Act  of  1907  (J. 
&  A.  1[  7647),  it  has  been  held  that  a  note  so  drawn  is 
not  negotiable.  Peterson  v.  Emery,  154  HI.  App.  294. 
This  is  strong  corroborative  evidence  that  the  agree- 
ment was  that  the  note  was  not  to  be  negotiated.  If 
this  note  was  not  accommodation  paper,  appellant  took 
it  subject  to  all  the  defenses  that  might  be  interposed  by 
Bowersox  in  an  action  on  the  note  if  brought  by  the 
bank. 

If  it  was  acconunodation  paper  and  the  bank  was 
the  accommodated  party,  the  rule  is  universal  that  the 
accommodated  party  can  never  recover  against  the 
accommodating  party,  and  the  note  being  non-negoti- 
able and  merely  being  executed  for  the  purposes  of 
accommodating  the  bank  in  covering  up  the  indebted- 
ness of  Davis,  for  the  purpose  of  passing  a  bank  exami- 
nation, and  Cochran  having  taken  this  note  after  matur- 
ity with  full  knowledge  of  these  conditions,  and  also 
of  the  restriction  that  the  note  should  not  be  negotiated, 
and  the  jury  having  found  for  appellee  on  these  issues, 
we  think  that  a  complete  defense  to  the  note  has  been 
made.   Keenm  v.  Blue,  240  HI.  177. 

Criticism  has  been  made  in  regard  to  some  of  the 
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instructions  and  to  the  admission  of  some  of  the  evi- 
dence, but  feeling  convinced  that  the  verdict  is  right  on 
the  merits,  we  do  not  think  there  was  any  harmful  error 
n  regard  thereto,  and  the  judgment  of  the  Circuit  Court 
will  be  affirmed. 

Affirmed. 


Frances  Tan  Wormer,  Appellee,  t.  Metropolitan  Life 

Insurance  Company,  Appellant. 

(Not  te  be  reported  In  full.) 

Appeal  from  the  Circuit  Ck>tirt  of  Sangamon  county;  the  Hon, 
James  A.  Cbeighton,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1913.    AfDrmed.    Opinion  filed  May  5,  1914. 

Statement  of  the  Case. 

Action  by  Frances  Van  Wormer  against  the  Metro- 
politan Life  Insurance  Company,  a  corporation,  to 
recover  on  three  policies  of  insurance  issued  by  the  de- 
fendant on  the  life  of  Clara  E.  Cake,  the  beneficiary  be- 
ing her  husband.  The  policy  was  assigned  by  the  in- 
sured and  her  husband  to  the  plaintiff.  The  insnred, 
Clara  E.  Cake,  died  of  pneumonia. 

The  only  errors  assigned  relate  to  the  cause  of  action 
charged  in  the  second  count  of  the  declaration,  which 
was  based  on  a  policy  for  one  thousand  dollars.  To 
this  count  the  defendant  filed  nine  pleas  setting  up 
alleged  false  answers  made  by  Clara  E.  Cake  in  her 
application  for  the  policy.  To  these  pleas  replications 
were  filed.  The  jury  found  the  issues  in  favor  of  plain- 
tiff and  to  reverse  the  judgment  entered  on  the  verdict, 
defendant  appeals. 

The  aplication  and  the  policy  constituted  the  contract 
of  insurance,  and  by  the  terms  thereof  the  alleged  false 
answers  are  representations  and  not  warranties. 
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CoKKUKG  &  Ibwin,  foT  appellant. 

Smith  &  Fbikdmbteb^  and  Sampson  &  Putting,  for 
appellee. 

Mb.  Jttstigb  Eij)bedgb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

L  iNsintAiTCS,  9  904* — when  verdict  on  issue  as  to  false  answers 
in  application  sustained  5y  the  evidence.  In  an  action  for  life  in- 
surance where  the  defense  was  that  the  insured  made  false  repre- 
sentations in  her  answers  to  questions  asked  in  the  application  con- 
cerning her  health,  held  that  a  verdict  for  plaintiff  could  not  be 
disturbed  as  against  the  weight  of  the  evidence,  where  the  ques- 
tions and  answers  were  stricken  out  by  a  long  cross  mark  drawn 
through  them,  and  there  was  a  conflict  in  the  evidence  whether  the 
questions  and  answers  were  in  fact  made  and  given  and  the  weight 
of  the  evidence  did  not  show  that  the  answers  were  wilfully  false. 

2.  INBUBANCE,  $  214* — Construction  of  answer  where  question  in 
application  embraces  more  tJian  one  question.  Answer  "No"  to  a 
question  asked  in  an  application  for  life  insurance:  "Have  you  ever 
been  an  inmate  of,  or  have  you  ever  attended  for  treatment,  an 
asylum,  hospital  or  sanitarium?  If  yes,  when,  how  long  and  for 
what?"  construed  as  not  constituting  a  false  representation,  since 
the  question  embraced  at  least  three  questions,  and  the  answer  so 
far  as  the  evidence  showed  was  correct  as  to  two  of  them  and  the 
fact  that  the  words  "sanitarium"  and  "asylum"  were  connected  with 
"hospital"  might  have  misled  the  applicant 

3.  Insubancb,  $214* — when  answer  in  application  not  shown  to 
he  faise.  Answer  "No"  to  a  question  asked  in  an  application  for 
insurance:  "Have  you  had  any  other  illness  than  the  above 
named?"  held  not  shown  to  be  a  false  representation  where  it  did 
not  appear  that  she  had  any  other  illness  except  trivial  complaints. 

4.  Insubancb,  9  214* — when  answer  to  question  in  application  not 
faise.  Answer  "No"  to  a  question  asked  in  an  application  for  in- 
surance: "Have  you  consulted  any  other  physician?"  If  so,  when 
and  for  what?"  held  a  proper  answer  where  no  physician  had  been 
named  in  answer  to  a  previous  question. 

5.  INSUBAKCE,  9  214* — when  answer  to  question  in  application  not 
false  representation.    Answer  "None"  to  a  question  asked  in  an  ap- 
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plication  for  life  insurance:  '^Wliat  is  name  and  address  of  your 
usual  medical  attendant?"  Tield  not  shown  by  the  evidence  to  be  a 
false  representation,  where  it  did  not  show  which  one  of  a  number 
of  physicians  treating  her  for  trivial  ailments  she  considered  as 
her  usual  physician. 

6.  iNSUBAiTGB,  f  214*— loAen  otwirer  to  que$tian  in  applioatian 
Utercaiy  correct.  Answer  "No"  to  a  question  asked  in  an  applicar 
tion  for  Insurance:  "Have  you  had  any  other  medical  attendant, 
or  have  you  been  prescribed  for  by  any  other  physician  than  the 
above  named?"  held  literally  correct  where  no  physician  had  been 
named  in  the  application. 

7.  INSUBAHCB,  f  329* — when  in$urance  estopped  from  qne%Uoning 
the  integrity  of  the  answers  in  the  application.  The  striking  out 
of  certain  questions  in  an  application  for  life  insurance,  held  suf- 
ficient to  put  the  insurance  company  upon  notice  if  the  application 
was  unsatisfactory,  and  that  the  company  by  accepting  the  applic»> 
tion  in  such  condition  and  issuing  the  policy  thereon  was  thereafter 
estopped  to  question  the  integrity  of  the  answers. 


George  E.  Hawkyard^  Appellee^  t.  H.  €•  Buttle, 

Appellant. 

L  RxTEBENCB,  f  9* — right  of  court  to  adopt  chancery  praeUce  in 
hearing  exceptions  to  referee's  report.  Upon  the  hearing  of  objeo- 
tions  to  a  referee's  report  under  section  68  of  the  Practice  Act,  J. 
ft  A.  T  8605,  the  court  is  not  authorized  to  adopt  the  chancery  prac- 
tice of  passing  upon  each  exception  wholly  from  the  evidence  taken 
before  the  referee. 

2.  AocouNT,  f  ^^^-^ection  68  of  Practice  Act  construed.  The 
plain  intention  of  section  68  of  the  Practice  Act,  J.  ft  A.  f  8605,  in 
to  relieve  the  court  and  Jury  from  the  consideration  of  those  itema 
in  an  account  over  which  there  was  no  controversy,  and  as  to  the 
itema  that  are  excepted  to  contemplates  that  there  shall  be  a  trial 
de  novo  in  the  Circuit  Court  and  that  both  parties  shall  have  the 
right  to  introduce  testimony  in  regard  thereto  the  same  as  in  other 
law  cases. 

8.  Refebencb,  f  9< — when  exceptions  to  referee's  report  fUed  in 
apt  time.  Facts  held  to  show  that  exceptions  to  a  referee's  report 
were  filed  in  apt  time  where  they  were  among  the  files  in  the  caae 
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when  it  was  considered  by  the  court,  were  marked  filed  and  there 
was  nothing  to  show  that  they  were  not  in  fact  filed. 

4.  Rkfebencb,  I  9* — when  excepiiont  to  report  deemed  filed.  Ex- 
ceptions to  a  referee's  report  are  considered  filed  when  they  are  de- 
liyered  to  the  clerk  for  that  purpose. 

Appeal  from  the  Circuit  Court  of  De  Witt  county;  the  Hon.  Will- 
iam G.  CocHBAir,  Judge*  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1913.  Reyersed  and  remanded.  Opinion  filed  May  6, 
1914.    Rehearing  denied  June  26,  1914. 

John  Fuujsb  and  LiBmon  ft  Lemon,  for  appellant. 

Whitley,  Fitzgerald  ft  McLaughlin  and  Hebbick  ft 
Hebbick,  for  appellee. 

Mb.  Justice  Eldbedgb  delivered  the  opinion  of  the 
court. 

In  January,  1905,  appellant  being  the  owner  of  a  bank 
at  Kenney,  Illinois,  also  at  Warrensburg,  Illinois,  sold 
to  appellee  the  bank  at  Kenney  for  the  consideration  of 
$8,500.  Appellee  afterwards  claimed  that  the  assets  of 
the  bank  at  Kenney  had  been  misrepresented  to  him  by 
appellant  and  brought  this  action  in  assumpsit  against 
appellant  to  recover  on  numerous  items  of  account.  The 
trial  court  by  virtue  of  section  68,  chapter  110,  E.  S. 
(Practice  Act,  J.  &  A.  Tf  8605),  referred  the  cause  to  a 
referee  to  take  the  evidence  and  state  an  account.  The 
referee  found  a  balance  due  appellant  and  so  stated 
in  his  report  to  the  Circuit  Court  The  cause  came  on 
for  trial  in  said  court,  and  a  jury  having  been  waived 
the  court  proceeded,  over  the  objection  of  appellant,  to 
hear  the  exceptions  filed  by  appellee  to  the  referee 's  re- 
port. The  court  reversed  the  findings  of  the  referee  and 
entered  judgment  in  favor  of  appellee  and  against  ap- 
pellant for  $4,716.86.  The  court  heard  no  testimony  of 
witnesses,  but  adopted  the  chancery  practice  of  passing 
upon  each  exception  to  the  referee's  report  wholly  from 
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the  evidence  taken  before  the  referee,  and  sustained 
certain  exceptions,  overruled  others,  and  made  a  final 
accounting  therefrom  and  entered  judgment  as  above 
noted. 

Section  68  of  the  Practice  Act  provides:  **A11  ac- 
tions in  which  matters  of  account  are  in  controversy, 
may,  by  order  of  the  Court,  be  referred  to  some  compe- 
tent person  or  persons  as  a  referee  or  referees  to  state 
and  report  an  account  between  the  parties,  and  the 
amount  that  may  be  due  from  either  party  to  the  other, 
which  report,  when  confirmed  by  the  Court,  shall  be 
final  and  conclusive  between  the  parties  and  judgment 
entered  thereon  and  execution  issued  in  the  manner 
provided  by  law  in  cases  of  arbitration  and  award, 
but  either  party  may,  within  ten  days  after  notice  of 
the  filing  of  the  report,  file  exceptions  thereto  and  de- 
mand a  trial,  in  which  case  the  action  shall  be  tried  as 
other  cases,  and  upon  such  trial  the  report  of  the  ref- 
eree or  referees  shall  be  prima  facie  evidence  of  all  the 
facts  therein  found  and  reported ;  and  no  other  excep- 
tions shall  be  considered  on  the  trial  than  those  filed 
as  above  provided.'* 

The  plain  object  of  a  reference  of  this  character  is 
to  eliminate  from  the  trial,  where  ttie  accounts  be- 
tween the  parties  are  numerous  and  varied  and  consist 
of  a  large  number  of  items,  all  those  items  which  are 
not  controverted,  and  to  have  a  trial  only  on  those 
which  are  disputed  and  to  which  exceptions  have  been 
filed.  The  plain  intention  of  the  statute  was  to  relieve 
the  court  and  jury  from  the  consideration  of  those 
items  in  an  account  over  which  there  was  no  contro- 
versy. In  many  cases  such  a  reference  is  of  great  as- 
sistance and  aids  in  arriving  at  a  satisfactory  conclu- 
sion.   Banschbach  v.  Gillen,  148  HI.  App.  222. 

The  statute  does  not  contemplate,  however,  that  upon 
the  filing  of  such  exceptions  that  the  court  or  jury  must 
consider  the  evidence  taken  before  the  referee,  nor  is 
there  any  authority  in  the  statute  for  the  court  or  jury 
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to  overrule  or  sustain  exceptions  to  the  referee's  re- 
port The  plain  in.tention  and  meaning  of  the  statute 
is  that  as  to  the  items  which  are  excepted  to  there  shall 
be  a  trial  de  novo  in  the  Circuit  Court,  and  that  as  to 
those  items  a  trial  shall  be  had  as  in  other  cases  at  law, 
and  both  parties  have  a  right  to  introduce  testimony  in 
regard  thereto  the  same  as  in  other  law  cases.  The  fact 
that  in  this  particular  case  the  jury  was  waived  and  the 
cause  submitted  to  the  court  for  trial  does  not  change 
the  rule  of  evidence.  This  section  does  not  have  the 
effect  to  change  an  action  at  law  to  one  of  chancery. 

Appellant  contends  that  the  exceptions  of  appellee 
were  not  filed  in  the  Circuit  Court  in  apt  time.  These 
exceptions  were  first  filed  before  the  referee  on  Decem- 
ber 9, 1912,  and  in  addition  thereto  bear  on  their  back 
the  following  file  marks :  ' '  Filed  Dec.  9, 1912,  Clerk  of 
the  Circuit  Court,  by  Deputy. ' '  The  mere  fact  that  the 
name  of  the  clerk  or  his  deputy  is  omitted  from  the  file 
mark  does  not  prove  that  the  same  were  not  in  fact  filed. 
A  paper  is  considered  filed  when  it  is  delivered  to  the 
clerk  for  that  purpose.  These  exceptions  were  among 
the  files  in  the  case  when  it  was  considered  by  the 
court,  and  there  is  nothing  to  show  that  they  were  not 
in  fact  filed.  We  think  the  facts  are  sufficient  to  show 
that  they  were  filed  in  apt  time. 

As  there  was  no  competent  evidence  considered  by 
the  court  below,  we  do  not  feel  called  upon  to  pass  upon 
the  same,  and  the  judgment  is  reversed  and  the  cause 

remanded. 

Reversed  and  remanded. 
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James  Kendriek,  Administrator,  Appellee,  t.  Chieago 
&  Eastern  Illinois  Bailroad  Company,  Appellant. 

1.  Masteb  Ain>  BKBTAKT,  f  98*— fKHoer  of  state  cattrU  to  comtrue 
Federal  Employen*  lAdMity  Act,  Since  the  Federal  Brnployers* 
Liability  Act  sapersedee  State  laws  corering  the  same  ileld,  the 
courts  of  this  State  must  be  goremed  by  the  oonstmction  placed  on 
the  Act  by  the  Federal  courts. 

2.  Master  and  bebyant,  f  302a*— Federal  Employerg'  IMMHty  Act 
construed  as  to  defense  of  assumption  of  risk.  Section  4  of  the  Fed- 
eral Employers'  Liability  Act  excludes  the  defense  of  assumed  risk 
only  when  the  employers'  violation  of  a  statute  enacted  for  the 
safety  of  employees  contribtued  to  the  injury  or  death. 

8.  Master  and  sebyant,  f  430* — effect  of  provision  as  to  defense 
of  contributory  negligence  in  Federal  Employers^  JAoMlity  Act, 
Though  by  virtue  of  section  8  of  the  Federal  Employers'  Liability 
Act  contributory  negligence  is  no  bar  to  an  action  for  the  death  or 
injury  to  an  employee,  there  can  be  no  recovery  under  the  act 
in  cases  where  the  employer  was  guilty  of  no  negligence  contributing 
to  the  injury  or  death  within  the  meaning  of  such  section  or  where 
the  employee  assumed  the  risk. 

4.  Master  and  servant,  f  689*— loAen  recovery  for  death  of  en- 
gineer not  warranted  under  Federal  Employers*  LidMUty  Act,  In  an 
action  under  the  Federal  £2mployer's  Liability  Act  to  recover  for  the 
death  of  an  engineer  resulting  from  a  derailment  of  his  engine 
alleged  to  have  been  caused  by  negligence  of  the  railroad  company 
in  permitting  its  track  to  become  defective  and  dangerous  at  a 
certain  point,  where  the  facts  showed  he  was  given  orders  to  slow 
down  at  such  point  to  ten  miles  per  hour  and  that  he  violated  the 
order  by  running  at  forty-five  miles  per  hour,  held  that  a  recovenr 
for  plaintiff  could  not  be  sustained  for  the  reason  that  the  deceased 
assumed  the  risk  of  the  reckless  violation  of  the  order,  it  appearing 
that  the  track  would  have  been  reasonably  safe  had  the  deceased 
not  violated  the  order. 

Appeal  from  the  Circuit  Oourt  of  Yermillon  county;  the  Hon. 
E.  R.  E.  KiMBsouoH,  Judge,  presiding.  Heard  in  this  court  at  tte 
October  term,  1913.    Reversed  with  finding  of  facts.    Opinion  filed 

May  16,  1914. 

H.  M.  Steelt  and  H.  M.  Steely,  Jb.,  for  appellant. 

Thomas  A.  Graham,  for  appellee;  J.  M.  Boylb,  of 

counsel. 
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Mb.  JusriGB  Eldbedoe  delivered  the  opinion  of  the 
court 

Appellant  appeals  from  the  judgment  of  the  Circuit 
Court  rendered  against  it  in  favor  of  appellee  in  the 
sum  of  $8,000,  in  an  action  on  the  case  for  damages 
resulting  from  the  death  of  appellee's  intestate.  The 
action  is  based  upon  the  Act  of  Congress  of  April  22, 
1908,  as  amended  April  25, 1910,  entitled  **An  Act  Re- 
lating to  the  Liability  of  Common  Carriers  by  Bail- 
road  to  their  Employees  in  Certain  Cases, '*  commonly 
called  Federal  Employers'  Liability  Act  The  cause 
was  tried  upon  three  counts  of  the  declaration,  which 
are  all  practically  the  same,  and  aver,  in  substance,  that 
appellant  was  a  common  carrier  engaged  in  interstate 
commerce  and  set  out  certain  sections  of  said  Act,  and 
further  allege  that  the  deceased,  John  Kendrick,  was 
employed  by  the  defendant  in  the  capacity  of  a  locomo- 
tive engineer  running  an  engine  and  train  known  as  the 
** Dixie  Flyer''  from  Chicago  to  Danville,  Illinois,  and 
that  he  was  then  and  there  engaged  in  interstate  traffic 
over  the  lines  of  railroad  owned  and  leased  by  appel- 
lant ;  that  it  was  the  duty  of  the  defendant  to  use  rea- 
sonable care  and  diligence  to  furnish  deceased  a  reason- 
ably safe  track  and  roadbed  over  which  to  operate  said 
engine  and  train ;  that  appellant,  not  regarding  its  duty, 
negligently  i)ermitted  the  southbound  track  to  become 
defective  and  dangerous  at  a  point,  to-wit,  one  mile 
north  of  Martinton  over  which  deceased  was  compelled 
to  pass  with  said  train,  in  this,  that  said  roadbed  was  in- 
sufficiently ballasted,  the  ties  thereof  became  and  were 
loose,  insecure,  rotten,  worn  and  out  of  repair,  and  was 
then  and  there  extra  hazardous  and  dangerous  for 
trains  to  pass  over  the  same,  all  of  which  appellant  then 
and  there  knew,  and  of  which  extra  hazards  and  dan- 
gers deceased  did  not  know,  and  could  not  have  known 
by  the  exercise  of  reasonable  diligence ;  that  while  run- 
ning said  train  towards  the  south  on  said  track  the 
tender  of  the  engine  jumped  the  track  and  threw  the 
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engine  therefrom,  causing  the  engine  to  turn  over  and 
upon  deceased,  by  reason  of  which  he  was  killed. 

Appellant  filed  the  general  issue  and  also  a  special 
plea,  the  latter  alleging  that  deceased  was  himself 
guilty  of  such  negligence  as  to  preclude  recovery  in  his 
personal  representative;  that  he  had  been  notified  of 
the  dangerous  condition  of  the  track  where  the  acci- 
dent occurred  and  notified  that  in  running  over  it  he 
must  not  exceed  the  speed  of  ten  miles  per  hour,  and 
that  after  such  notice  and  warning  and  order  limiting 
speed,  and  with  knowledge  of  the  condition  of  the 
track,  and  in  violation  of  such  warning,  notice  and  or- 
der, deceased  ran  his  engine  over  such  dangerous  and 
unsafe  place  in  the  track  at  a  speed  of  fifty  miles  per 
lour ;  that  the  dangerous  condition  in  the  track  was  only 
discovered  two  hours  before  the  accident  and  that  the 
track  in  its  then  condition  was  safe  for  an  engine  and 
train  to  pass  over  it  at  a  speed  of  not  exceeding  ten 
miles  per  hour,  but  was  unsafe  for  an  engine  and  train 
to  pass  over  it  at  a  speed  exceeding  ten  or  fifteen  miles 
per  hour,  and  it  was  the  violation  of  said  order  to  run 
slow  by  the  deceased  which  caused  the  accident  to  the 
train  and  caused  the  death  of  the  plaintiff's  intestate. 

The  sections  of  the  Liability  Act  necessary  to  be  con- 
sidered are  as  follows : 

"Section  1.  That  every  common  carrier  by  railroad 
while  engaging  in  commerce  between  any  of  the  several 
States  or  Territories,  or  between  any  of  the  States  and 
Territories,  or  between  the  District  of  Columbia  and 
any  of  the  States  or  Territories,  or  between  the  Dis- 
trict of  Columbia  or  any  of  the  States  or  Territories 
and  any  foreign  nation,  or  nations,  shall  be  liable  in 
damages  to  any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce,  or,  in  case 
of  the  death  of  such  employee,  to  his  or  her  personal 
representative,  for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  such  employee;  and,  if 
none,  then  of  such  employee's  parents;  and^  if  none, 
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then  of  the  next  of  kin  dependent  upon  such  employee, 
for  such  injury  or  death  resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers,  agents  or 
employees  of  such  carrier, — or  by  reason  of  any  defect 
or  insufficiency,  due  to  its  negligence,  in  its  cars,  en- 
gines, appliances,  machinery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equipment. 

**Sec.  3.  That  in  all  actions  hereafter  brought 
against  any  such  common  carrier  by  railroad  under  or 
by  virtue  of  any  of  the  provisions  of  this  Act  to  re- 
cover damages  for  personal  injuries  to  an  employee, 
or  where  such  injuries  have  resulted  in  his  death,  the 
fact  that  the  employee  may  have  been  guilty  of  contrib- 
utory negligence  shall  not  bar  a  recovery,  but  the  dam- 
ages shall  be  diminished  by  the  jury  in  proportion  to 
the  amount  of  negligence  attributable  to  such  employee ; 
Provided,  that  no  such  employee  who  may  be  injured 
or  killed  shall  be  held  to  have  been  guilty  of  contrib- 
utory negligence  in  any  case  where  the  violation  by  such 
common  carrier  of  any  statute  enacted  for  the  safety 
of  employees  contributed  to  the  injury  or  death  of  such 
employee. 

**Sec.  4.  That  in  any  action  brought  against  any 
common  carrier  under  or  by  virtue  of  any  of  the  pro- 
visions of  this  Act  to  recover  damages  for  injuries  to, 
or  the  death  of,  any  of  its  employees,  such  employee 
shall  not  be  held  to  have  assumed  the  risks  of  his  em- 
ployment in  any  case  where  the  violation  by  such  com- 
mon carrier  of  any  statute  enacted  for  the  safety  of 
employees  contributed  to  the  injury  or  death  of  such 
employee.  *  * 

The  evidence  shows  that  this  was  a  solid  train  run- 
ning between  Chicago  and  Jacksonville,  Florida,  and 
that  it  was  the  duty  of  deceased  to  act  as  engineer  be- 
tween Chicago  and  Danville,  Illinois.  The  train  left 
Chicago  at  9 :10  p.  m.,  and  was  due  in  Danville  at  12 :26 
A.  M.    At  Yard  Center,  eighteen  miles  south  of  Chi- 
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cagOy  the  deceased,  his  fireman  and  conductor  each  re- 
ceived the  following  order: 

"Train  Order  No.  A  288. 
'*  Danville,  6-26-12. 
**ToC.&E.  No.  95*25: 
**Form  19.  Yard  Center. 

^'Beduce  speed  to  ten  miles  per  hour,  near  Auto 
Block  67-3,  just  north  of  Martintom  Bough  place  in 
track. 

**P.  E.  D. 
"Made  complete  8:05  p.  h.  8:05  p.  h. 

"ByF.KD. 

"Willis,  operator.*' 

When  the  engine  arrived  at  a  point  about  half  a  mile 
north  of  auto  signal  67-3  deceased  asked  the  fireman 
if  this  was  about  where  the  rough  place  in  the  track 
was  aad  the  fireman  answered  that  it  was.  At  this  time 
he  was  running  the  engine  at  a  speed  of  between  sixty 
and  seventy  miles  per  hour,  and  at  this  point  he  shut 
off  the  throttle  and  after  proceeding  aj)0ut  a  quarter  of 
a  mile  further  he  applied  the  air  brakes.  At  this  time 
the  train  was  running  about  forty-five  miles  an  hour. 
About  ten  seconds  after  he  applied  the  air  brakes  the 
tender  and  engine  left  the  tracks,  rolled  over  on  their 
sides,  the  whole  train  was  wrecked  and  deceased  lost 
his  life. 

The  rough  place  in  the  track  was  noticed  by  Train- 
master Freese  as  he  was  riding  over  it  on  a  local  pas- 
senger train  between  seven  and  eight  o  'dock  that  even- 
ing; when  the  train  on  which  he  was  riding  reached 
Watseka  he  had  said  slow  order  sent  out.  A  number  of 
other  engineers  running  both  freight  and  passenger 
trains  received  the  same  order,  and  reduced  the  speed 
of  their  respective  trains  in  compliance  therewith  to 
ten  miles  per  hour  and  passed  over  said  track  in  safety 
before  the  accident  to  the  train  in  question.  The  mani- 
fest weight  of  the  evidence  is  that  the  track  at  the  point 
in  question  was  perfectly  safe  for  the  passing  of  trains 
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nmning  ten  miles  per  hour.  The  contention  of  appellee 
is  that  the  track  being  unsafe  for  trains  passing  over 
it  at  the  speed  of  forty-five  miles  per  hour,  therefore  its 
unsafe  condition  contributed  to  the  death  of  deceased, 
and  that  by  virtue  of  said  Act  the  defense  of  contribu- 
tory n^ligence  and  assumed  risk  are  abrogated  and 
appellee  is  entitled  to  recover. 

It  has  been  definitely  settled  that  the  laws  of  the  sev- 
eral States,  in  so  far  as  they  cover  the  same  field,  are 
superseded  by  the  said  enactments  of  Contrress  regulat- 
ing the  liability  of  interstate  railway  carriers  for  the 
death  or  injury  of  their  employees  while  engaged  in 
interstate  commerce.  Mondou  v.  New  York,  N.  H.  S 
H.  R.  Co.,  223  U.  S.  1.  It  follows,  therefore,  that  the 
courts  of  this  State  must  be  governed  by  the  construc- 
tion placed  upon  said  Act  by  the  Federal  courts.  Sec- 
tion 3  provides  that  in  all  actions  brought  under  said 
Act  the  fact  that  the  employee  may  have  J^een  guilty 
of  contributory  negligence  shall  not  bar  a  recovery,  but 
the  damages  shall  be  diminished  in  proportion  to  the 
amount  of  negligence  contributable  to  such  employee, 
provided  that  no  such  employee  shall  be  held  to  have 
been  guilty  of  contributory  negligence  in  any  case 
where  the  violation  of  any  statute  enacted  for  the  safety 
of  employees  contributed  to  the  injury  or  death.  This 
section  is  confined  wholly  to  the  subjed;  of  contributory 
negligence. 

Section  4  provides  that  in  any  action  brought  undet 
said  Act  such  employee  shall  not  be  held  to  have  as- 
sumed the  risks  of  his  employment  where  the  violation 
of  any  statute  enacted  for  the  safety  of  employees  con- 
tributed to  the  injury  or  death.  This  section  is  con- 
fined wholly  to  the  subject  of  assumed  risk. 

It  is  contended  by  appellee  that  by  virtue  of  section 
3  contributory  negligence  is  no  defense  in  any  case 
brought  under  said  Act,  and  that  it  can  only  be  consid- 
ered on  the  question  of  mitigation  of  damages  and  not 
even  on  that  question  when  the  injury  resulted  from  a 
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violation  of  a  statute  enacted  for  the  safety  of  em- 
ployees ;  that  if  appellant  was  guilty  of  any  negligence 
contributing  to  the  death  of  deceased,  then  appellee  is 
not  barred  from  recovering  even  if  deceased  *s  contrib- 
utory negligence  was  the  proximate  cause  of  the  in- 
jury. This  theory  seems  to  be  sustained  by  the  case  of 
LouisvUle  (B  N.  B.  Co.  v.  Wene,  121  C.  C.  A.  245, 202  Fed. 
887.  The  facts  in  that  case  show  that  both  the  plaintiff 
and  defendant  were  negligent,  and  the  negligence  of 
defendant  was  not  the  result  of  the  violation  of  any 
statutory  duty.  The  court  holds  in  that  case,  on  the 
authority  of  Grand  Trunk  Western  Ry.  Co.  v.  lAndsay, 
120  C.  C.  A.  166,  201  Fed.  836,  that  contributory  negli- 
gence in  such  a  case  is  no  defense  even  though  it  be 
the  proximate  cause  of  the  injury,  and  that  it  is  only 
when  the  plaintiff's  act  is  the  sole  cause  that  the  de- 
fendant is  freed  from  liability  under  the  act;  but  an 
examination  of  the  Lindsay  case,  supra,  shows  that  the 
negligence  of  the  employer  contributing  to  the  injury 
to  the  employee  was  the  violation  of  a  statutory  duty  in 
using  a  defective  coupler,  and  the  reasoning  in  that 
case  hardly  seems  to  be  applicable  to  the  Wene  case, 
supra.  The  construction  placed  thereon  by  the  Supreme 
Court  of  this  State  is  that  even  if  the  violation  of  a 
statutory  duty  contributes  to  the  injury,  yet  if  it  was 
not  the  proximate  cause  thereof,  there  can  be  no  re- 
covery. Devine  v.  Chicago  <6  C.  River  R.  Co.,  259 
111.  449.  However,  assuming  that  the  rule  is  as 
stated  in  the  Wene  case,  was  the  appellant  guilty  of 
any  negligence  contributing  to  the  death  of  deceased 
within  the  meaning  and  intention  of  section  3?  The 
negligence  charged  against  appellant  was  not  the  viola- 
tion of  any  duty  imposed  by  any  statute  for  the  safety 
of  employees.  It  is  unquestionably  the  duty  of  the 
master  to  furnish  the  servant  a  reasonably  safe  place 
in  which  to  work  and  reasonably  safe  appliances  with 
which  to  do  that  work,  but  the  place  need  be  only  rea- 
sonably safe  for  the  work  that  is  to  be  carried  on  there- 
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in,  and  the  appliances  need  be  reasonably  safe  only 
for  the  purpose  for  which  they  are  to  be  used.  It  was 
the  duty  of  the  deceased  as  engineer  to  operate  his 
engine  in  such  manner  and  at  such  speed  as  appellant 
might  order  and  direct.  It  was  the  duty  of  appellant  to 
furnish  deceased  with  a  reasonably  safe  track  on  which 
to  operate  his  engine  in  accordance  with  its  orders.  Ap- 
pellant furnished  deceased  with  a  track  reasonably  safe 
for  the  operation  of  trains  thereover  at  a  speed  of  ten 
miles  an  hour.  Deceased  was  ordered  to  pass  over  it 
at  a  speed  not  to  exceed  ten  miles  an  hour.  The  track 
was  reasonably  safe  for  the  duty  which  the  deceased 
was  to  perform.  The  fact  that  he  wilfully  and  re'ck- 
lessly  violated  his  orders  and  made  the  track  unsafe 
for  tiie  performance  of  his  duty  cannot  enlarge  appel- 
lant's original  duty  or  increase  its  liability.  The  negli- 
gence of  appellant,  if  there  was  any,  did  not  contribute 
to  the  death  of  deceased  within  the  meaning  and  in- 
tention of  section  3  of  said  Act. 

That  Congress  recognized  the  distinction  between 
contributory  negligence  and  assumed  risk  cannot  be 
doubted,  as  each  subject  is  treated  by  itself  in  a  sepa- 
rate section.  The  Act  was  amended  in  1910,  but  these 
sections  were  not  changed. 

Turning  our  attention  now  to  section  4,  which  deals 
with  the  subject  of  assumed  risk,  the  wording  therein 
is  radically  different.  This  section  provides  that  in  any 
action  brought  under  the  provisions  of  said  Act  such 
employee  shall  not  be  held  to  have  assumed  the  risks  of 
his  employment  in  any  case  where  the  violation  of  any 
statute  enacted  for  the  safety  of  employees  contributed 
to  the  injury  or  death  of  such  employee.  This  implies 
that  in  all  other  cases  the  doctrine  of  assumed  risk  shall 
prevail.  Under  the  common  law  as  applied  in  Federal 
jurisdictions,  assumed  risk  has  always  been  recognized 
as  a  defense  in  actions  for  personal  injuries  between 
master  and  servant  {Tuttle  v.  Detroit,  G.  H.  <&  M.  Ry. 
Co.,  122  U.  S.  189),  and  it  will  be  noted  that  the  act  only 
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excludes  such  defense  when  the  violation  of  a  statute 
enacted  for  the  safety  of  employees  contributed  to  the 
injury  or  death.  In  the  late  decision  in  the  case  of 
Central  Vermont  By.  Co.  v.  Bethv/ne,  206  Fed.  868, 
where  the  consideration  of  this  section  was  directly  in- 
volved, the  Circuit  Court  of  Appeals  of  the  First  Circuit 
held  that  this  section  limited  the  abrogation  of  the 
doctrine  of  assumed  risk  to  instances  where  the  viola- 
tion of  an  express  statutory  duty  by  the  carrier  was 
charged,  and  that  such  defense  was  applicable  to  an 
action  under  the  statute  for  the  death  of  a  railroad 
employee  engaged  in  interstate  commerce  resulting 
from  the  alleged  n^Ugence  of  the  railroad  company  in 
constructing  its  tracks  too  close  together.  The  opinion 
reviews  many  decisions  of  Federal  courts,  was  filed  in 
June,  1913,  and  is  the  latest  expression  of  said  courts 
on  the  construction  of  section  4  that  has  been  called 
to  our  attention. 

The  deceased  in  the  case  at  bar  was  warned  that  the 
track  was  rough  at  said  point  and  was  ordered  to  re- 
duce the  speed  of  his  train  to  ten  miles  an  hour.  He 
knew  of  the  danger  arising  from  the  roughness  of  the 
track  and  when  he,  in  disobedience  of  his  orders,  negli- 
gently and  recklessly  approached  said  place  at  a  speed 
of  between  sixty  and  seventy  miles  an  hour  and  ran 
over  it  at  a  speed  of  forty-five  miles  an  hour,  he  as- 
sumed the  risk  and  hazard  of  so  doing.  HomersJcy  v. 
Winkle  Terra  Cotta  Co.,  178  111.  562,  affirming  77  111. 
App.  42 ;  Illinois  Cent.  R.  Co.  v.  Houck,  72  111.  285.  The 
deceased  assumed  the  risk  of  known  dangers,  and  his 
knowledge  of  the  defective  condition  of  the  track  car- 
ried with  it  knowledge  of  its  obvious  danger.  Boss  v. 
Chicago,  B.  I.  db  P.  By.  Co.,  243  HI.  440;  Elgin,  J.  S  E. 
By.  Co.  V.  Myers,  226  HI.  358 ;  McCormick  Harvesting 
Mach.  Co.  V.  Zakzewski,  220  111.  522 ;  Chicago,  B.  <&  Q. 
R.  Co.  V.  Camper,  199  HI.  569. 

By  so  wilfully  and  recklessly  violating  said  order  in 
the  manner  shown  by  the  evidence,  the  deceased  not 
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only  jeopardized  his  own  safety  and  life,  bnt  the  safety 
and  life  of  every  passenger  npon  the  train,  and  of  every 
other  member  of  the  train  crew  The  whole  train  was 
wrecked.  His  action  was  inexcusable  and  from  any 
constniction  of  the  statute  involved  we  are  unable  to 
see  how  appellant  can  be  held  liable  for  his  death. 

The  judgment  will  be  reversed  without  remanding 
and  with  a  finding  of  facts  which  the  clerk  is  directed 
to  embrace  in  the  judgment  herein. 

Reversed  with  finding  of  facts. 

Finding  of  facts.  The  court  finds  as  matters  of  fact : 
First,  that  the  negligence  charged  in  the  declaration 
was  not  the  violation  by  appellant  of  any  statute  en- 
acted for  the  safety  of  employees.  Second,  that  appel- 
lant was  not  guilty  of  any  negligence  that  contributed 
to  the  death  of  deceased.  Third,  that  the  cause  of  the 
death  of  deceased  was  a  risk  and  hazard  which  he 
assTmied. 


Ckarles  P.  Wilson^  Appellee^  t.  Hartford  Fire  Insur- 
ance Company^  Appellant. 

L  Ikbttbahoi,  f  119* — when  JiaHlity  on  contract  to  renew  policy 
question  for  fury.  In  an  action  of  lusBumpsit  on  a  parol  acrreoment 
to  renew  a  policy  of  fire  insurance  to  recover  for  a  lose  by  fire  which 
occurred  after  the  expiration  of  the  original  policy,  refusal  of  the 
court  to  direct  a  yerdict  for  defendant  at  the  close  of  all  the  evidence 
held  proper,  in  view  of  the  facts  disclosed  by  the  record. 

2.  Ikbubancb,  f  69* — effect  of  limitationa  on  powers  of  agent, 
A  person  dealing  with  an  insurance  agent,  having  no  notice  of 
limitations  on  the  powers  of  the  agent,  will  be  Justified  in  believing 
that  the  power  of  the  agent  is  coextensive  with  his  undertaking. 

3.  INSURANGB,  f  97* — powcr  of  agent  to  make  oral  contract. 
Agents  of  an  insurance  company  have  power  to  bind  the  company 
by  a  parol  contract 

4.  IKSUBANCB,  f  704* — when  giving  of  instruction  based  on  proof 
of  attegations  of  declaration  reversible  error.    In  an  action  for  fire 
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insurance  where  the  declaration  was  defective  in  not  alleging  the 
interest  of  plaintiff  in  property,  and  the  policy  provided  that  the  loss 
was  payable  to  a  third  party,  if  on  buildings,  otherwise  to  the  in- 
sured as  his  interest  may  appear,  the  giving  of  instructions  which 
directed  a  verdict  for  plaintiff  if  the  Jury  believed  from  the  evidence 
the  allegations  of  the  declaration,  held  reversible  error,  as  allowing 
recovery  even  if  the  evidence  had  shown  that  plaintiff  had  no  in- 
terest in  the  property. 

5.  IsTBUCTioNs,  §  129* — essentials  when  peremptory.  A  peremp- 
tory instruction  must  include  every  element  necessary  to  a  recovery. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
E.  R.  E.  KiMBBouGH,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.  Reversed  and  remanded.  Opinion  filed  May  15, 
1914.    Rehearing  denied  June  25,  1914. 

0.  M.  Jones  and  Babgeb  &  Hicks,  for  appellant. 

Frank  Lindlby,  Fred  B.  Pbnwell  and  Walter  C. 
LiNDLEY,  for  appellee. 

Peb  Cubiam.  This  was  an  action  of  assumpsit  to 
recover  upon  a  parol  agreement  to  renew  a  fire  insur- 
ance policy  at  the  time  of  its  expiration.  The  declara- 
tion contains  one  count,  in  substance,  alleging  that  ap- 
pellant, on  the  tenth  day  of  December,  1909,  entered 
into  a  certain  agreement  with  appellee,  in  the  nature 
of  a  fire  insurance  policy,  which  policy  is  set  out  in  haec 
verba  in  the  declaration,  reciting  therein  that  for  the 
consideration  of  $48.36  the  appellant  insures  Dr. 
Charles  P.  Wilson  against  loss  by  fire  to  the  property, 
which  is  minutely  described  in  the  policy,  for  the  aggre- 
gate sum  of  $2,700,  for  the  period  of  one  year ;  and  the 
declaration  further  alleges  that  before  the  expiration  of 
said  policy,  the  appellant  and  appellee  entered  into  an 
oral  agreement  that  appellee  would  leave  said  policy 
with  the  agents  of  appellant,  and  that  appellant  would, 
on  or  before  the  expiration  of  said  policy,  renew  the 
said  policy  or  contract  of  insurance  upon  the  same 
property,  for  the  same  party  and  at  the  same  price,  the 
premium  therefor  to  be  paid  by  appellee  when  bill  for 
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the  same  should  be  presented  for  payment,  and  that 
appellee  has  been  ready,  able  and  willing  at  all  times  to 
pay  said  premium  when  requested ;  that  notwithstand- 
ing the  said  agreement,  the  appellant  failed  to  renew 
he  said  policy  or  contract  for  insurance,  and  that  on  the 
eleventh  day  of  December,  1911,  the  property  in  the  said 
ccmtract  mentioned  was  consumed  by  fire,  **  Whereby 
the  plaintiff  (appellee)  then  and  there  sustained  loss 
and  damage  to  the  amount  of  the  insurance  thereon"; 
that  appellee  gave  notice  of  said  loss  and  furnished 
to  the  appellant  a  particular  account  of  loss,  signed  and 
sworn  to  by  appellee,  stating  *  *  the  exact  nature  of  the 
title  and  interest  of  the  assured";  that  ''he  has  sus- 
tained loss  and  damage  by  fire  on  the  said  property," 
and  that  the  appellant  failed  to  pay  the  amount  pro- 
vided to  be  paid  in  the  event  of  loss. 

To  this  declaration  a  plea  of  the  general  issue  was 
filed;  the  cause  was  heard  and  judgment  rendered 
against  th6  appellant  in  the  sum  of  $2,150,  and  from 
that  judgment  this  appeal  has  been  perfected. 

Among  the  other  errors  assigned  by  appellant  is  the 
refusal  of  the  court,  at  the  close  of  all  the  evidence,  to 
give  a  peremptory  instruction  to  the  jury  to  find  for  the 
appellant 

This  record  clearly  discloses  the  facts  following: 
That  Messrs.  Hughes  and  Wilson  were  acting  in  the 
capacity  of  agents  for  the  appellant  at  the  time  of  the 
making  of  the  contract  here  involved,  and  had  been  such 
agents  for  more  than  five  years;  that  as  such  agents 
they  were  supplied  with  records,  policies  on  blanks 
signed  by  the  officers  of  appellant,  reports,  forms  and 
indorsement  slips,  and  had  been,  during  the  continuance 
of  such  agency,  issuing  policies  upon  the  blanks  fur- 
nished by  the  ajppellant ;  that  the  policy  mentioned  in 
the  declaration  was  issued  in  this  manner  on  the  tenth 
day  of  December,  1909,  for  the  period  of  one  year,  and 
the  premium  therefor  paid  to  said  agents  and  remitted 
to  appellant;  that  sometime  before  the  expiration  of 
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the  policy,  appellee  took  the  policy  back  to  the  office 
of  the  agents  of  appellant  and  left  it  there,  and  entered 
into  an  agreement  for  the  renewal  of  the  policy  on  or 
before  its  expiration. 

This  parol  contract  of  renewal  was  testified  to  by 
appellee  and  was  not  contradicted  by  either  of  the 
agents  of  appellant,  although  the^r  were  both  upon 
the  stand,  nor  by  any  one  else.  The  proof  of  loss 
and  the  value  of  the  property  destroyed  was  estab- 
lished by  the  evidence  of  appellee  and  also  that  of  Mr. 
Hughes,  one  of  appellant's  agents,  and  notice  of  loss 
was  served  upon  the  Company. 

Under  our  view  of  the  facts  disclosed  by  this  record, 
the  court  properly  refused  to  grant  the  peremptory  in- 
struction asked  at  the  close  of  all  of  the  evidence  by 
appellant. 

It  is  further  urged,  as  grounds  of  error,  that  the 
agents  of  appellant  did  not  have  power  and  authority  to 
)ind  the  appellant  Company  by  a  parol  contract. 

The  rule  is  well  settled  in  this  State  that  a  person 
dealing  with  an  agent,  having  no  notice  of  limitation  of 
the  power  of  the  agent,  will  be  justified  in  believing 
that  the  power  of  the  agent  is  coextensive  with  his  un- 
dertaking. This  doctrine  is  well  recognized  and  an- 
nounced in  the  following  cases:  Hartford  Fire  Ins. 
Co.  V.  Farrish,  73  111.  166 ;  Firemen's  Ins.  Co.  v.  Kuess- 
ner,  164  HI.  275;  Fire  Ass'n.  of  Philadelphia  v.  Smith, 
59  111.  App.  655 ;  Continental  Ins.  Co.  v.  RoUer,  101  HI. 
App.  77. 

So  far  as  the  law  is  concerned,  ''An  insurance  con- 
ract  is  not  different  from  other  contracts.  If  the  minds 
of  the  parties  have  met  in  regard  to  the  essential  facts 
of  the  contract,  it  matters  not  whether  sudi  contract 
be  in  writing  or  by  parol.  * '  Ostrander  on  Fire  Insur- 
ance, par.  12. 

The  power  to  make  contracts  of  insurance  by  parol 
agreement  is  declared  in  the  case  of  Continental  Ins. 
Co.  V.  Roller,  supra,  and  also  in  Firemen's  Ins.  Co.  v. 
Kuessner,  supra. 
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It  is  also  insisted  that  the  court  erred  in  giving  the 
first  and  sixth  instructions  given  at  the  request  of  ap- 
pellee. The  first  instruction  is  as  follows:  **If  you 
further  believe  from  the  evidence  that  all  the  allega- 
tions contained  in  plaintiff's  declaration  are  true,  then 
in  such  state  of  the  proof  your  verdict  must  be  for  the 
plaintiff. '  *  The  sixth  is  very  similar  with  the  exception 
that  it  sets  up  the  allegations  of  the  declaration. 

There  is  neither  any  allegation  in  the  declaration 
that  the  property  destroyed  was  the  property  of  the 
appellee,  nor  that  he  had  any  interest  therein.  The 
policy  provides  that  the  *4oss,  if  any,  under  this  policy 
payable  to  A.  L.  Dillon  if  on  dwelling  or  bam,  other- 
wise to  insured  as  interest  may  appear,  subject,  never- 
theless,  to  all  the  conditions  of  this  policy. ' '  The  loss 
on  the  buildings  is  payable  to  Dillon.  If  every  allega- 
tion of  the  declaration  was  proved,  the  instruction  di- 
rects a  verdict  and  instructs  the  jury  to  find  a  verdict 
for  appellee  on  the  proof  of  such  allegations.  A  per- 
emptory instruction  must  include  every  element  neces- 
sary to  a  recovery.  Cromer  v.  Borders  Coal  Co.,  246 
111.  451 ;  Krieger  v.  Aurora,  E.  A  C.  R.  Co.,  242  111.  544. 

Even  if  the  evidence  had  shown  that  appellee  had  no 
interest  in  the  property,  the  jury  were  directed  to  find 
in  favor  of  appellee,  if  the  allegations  of  the  declaration 
were  proved.  The  declaration  being  defective  in  not 
alleging  the  interest  of  the  appellee,  the  giving  of  these 
two  instructions  was  reversible  error. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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A.  Mllhim^  Appellee,  t.  Oermaii  Fire  Insuranee  Com- 
pany, Appellant. 

Inbubancx,  I  663* — token  evidence  of  incendiary  origin  of  fire  and 
conspiracy  to  defraud  insurer  suUMent  to  defeat  recovery.  In  an 
action  on  a  fire  insurance  policy  to  recover  for  the  loss  of  a  stock 
of  goodB  by  fire,  held  that  a  judgment  for  plaintiff  could  not  ,be  sus- 
tained and  it  was  reversed  on  the  ground  that  the  preponderance 
of  the  evidence  showed  that  the  fire  was  of  incendiary  origin,  and 
that  a  conspiracy  existed  between  plaintiff  and  others  to  defraud  the 
insurance  company  by  misrepresenting  the  value  of  the  goods  before 
the  issuance  of  the  policy  and  in  fraudulently  misrepresenting  the 
value  of  the  goods  destroyed. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosnN  D.  Mtbbs,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.  Reversed  with  finding  of  fact  Opinion  filed  May 
16,  1914.    Rehearing  denied  June  25,  1914. 

Charles  B.  Obebmeyeb^  Sfekceb  Ewikg  and  Wight 
&  Alexander,  for  appellant. 

DeMange,  Gillespie  &  DeMange,  for  appellee. 

Per  Curiam.  This  is  an  action  on  ap  insurance  pol- 
icy brought  by  plaintiff  against  defendant  Company 
for  an  alleged  loss  by  fire,  whereby  goods  covered  by 
this  policy  were  damaged  or  destroyed.  The  trial  be- 
low resulted  in  a  judgment  against  the  defendant  Com- 
pany for  $1,643.75  on  a  policy  for  $1,500 ;  the  defend- 
ant prosecutes  this  appeal. 

Plaintiff  herein,  a  Syrian  twenty-five  years  of  age, 
had  been  in  this  country  twelve  or  fifteen  years,  and  had 
worked  at  various  occupations.  He  married  a  girl  by 
the  name  of  Barka;  his  wife  had  two  brothers  in  this 
country,  one,  David  Barka,  resided  at  or  near  Indian- 
apolis, and  the  other,  Samuel  Barka,  resided  in  Iowa, 
Plaintiff  married  his  wife  against  the  wishes  and  de- 
sires of  her  family,  running  away  with  her  to  the  city 
of  Detroit,  where  they  remained  several  days;  they 

•8««  nilnols  NotM  DlgMt,  VoU.  ZI  to  XV,  and  CiimiiUUTe  QvArtorlx,  mhm 
topic  Mid  ■eetlon  number. 
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then  returned  to  Cincinnati,  where  they  were  married* 
Plaintiff  was  located  for  a  time  in  Cincinnati,  but  dur- 
ing a  greater  portion  of  the  time  that  he  has  been  in 
this  country  he  traveled  as  a  peddler  of  imported  Sy- 
rian goods.  On  the  nineteenth  of  August,  1910,  he 
opened  a  store  in  the  city  of  Bloomington,  from  which 
he  claims  to  have  supplied  one  hundred  or  more  ped- 
dlers of  his  own  country  with  goods,  wares  and  mer- 
chandise which  they  peddled  over  the  country. 

Plaintiff  did  business  with  numerous  Syrian  mer- 
chants, one  whose  firm  was  conducted  under  the  name 
of  Brown  and  Company,  another  under  the  name  of 
Solomon  Brothers.  Solomon  Brothers  had  stores  lo- 
cated in  Chicago,  Cincinnati  and  New  York.  On  the 
fourth  day  of  October,  1910,  less  than  two  months  after 
the  store  was  started  at  Bloomington,  the  fire  occurred. 
At  the  time  of  the  fire  the  plaintiff  held  insurance  pol- 
icies amounting  to  $13,000  upon  a  stock  of  goods.  After 
an  investigation  of  the  loss  and  the  conditions  surround- 
ing the  fire,  the  defendant  Insurance  Company  refused 
to  pay  its  policy,  insisting  that  plaintiff,  together  with 
the  Solomon  Brothers,  who  operated  the  Chicago  store, 
together  with  a  Syrian  at  Springfield,  Illinois,  by  the 
name  of  A.  W.  Shaheen,  conspired  to  open  the  store  at 
the  city  of  Bloomington,  secure  policies  of  insurance 
thereon,  set  fire  to  the  store  and  recover  upon  the 
policies. 

Defendant  insists  that  this  condition  is  shown  to 
exist  by  this  record ;  that  the  plaintiff  did  not  have  the 
amount  of  goods  in  the  store  at  Bloomington  that  he 
claims;  that  he  was  not  the  sole  and  unconditional 
owner  of  the  said  property,  and  that  the  place  was  set 
on  fire  either  by  plaintiff  or  by  and  through  his  con- 
nivance and  direction  in  accordance  with  the  conspiracy 
claimed  to  have  existed. 

In  support  of  the  contention  that  the  store  was  set 
on  fire  by  plaintiff,  or  with  his  knowledge  and  consent 
or  under  his  direction,  defendant  produced  a  letter 
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written  by  plaintiff  in  the  Syrian  language  to  his 
brother-in-law,  Samuel  Barka,  at  some  town  in  the 
State  of  Iowa. 

While  plaintiff  was  located  in  Cincinnati  he  became 
involved  in  trouble  with  his  wife's  brother,  David 
Barka  and  one  Haboush,  who  then  resided  in  Cincin- 
nati but  afterwards  were  located  in  Indianapolis,  In- 
diana. After  receiving  this  letter  written  by  plaintiff, 
Samuel  Barka  went  to  Indianapolis ;  there  he  visited  his 
brother  David  and  showed  him  the  letter  received  from 
the  plaintiff.  David  Barka  refused  to  return  the  letter 
to  his  brother  Samuel,  and  it  is  contended  by  defend- 
ant thait  this  letter  contained  a  statement  that  plaintiff 
had  recently  opened  a  store  for  Solomon  Brothers  at 
Bloomington  and  that  they  intended  soon  to  bum  it; 
while  plaintiff,  on  the  other  hand,  contends  that  that 
part  of  the  letter  which  is  as  follows : 

**I  give  you  the  news  I  have  opened  a  store  for 
Solomon  Brothers,  and  pretty  soon  they  want  to  bum 
if  was  not  written  in  the  letter  by  him  but  that  that 
part  of  the  letter  is  a  forgery  and  was  placed  there  by 
David  Barka  or  Haboush  for  the  purpose  of  revenge 
and  injuring  plaintiff,  and  that  the  motive  for  this  for- 
gery and  revenge  was  induced  from  the  fact  that  at  one 
time  the  plaintiff  drove  the  said  David  Barka  from  his 
place  of  business  in  Cincinnati,  and  that  Haboush,  the 
other  party  to  the  forgery,  desired  that  his  son,  Louis 
Haboush,  should  marry  the  sister  of  David  Barka,  who 
was  now  the  wife  of  the  plaintiff,  contending  that  Ha- 
boush desired  to  get  rid  of  the  plaintiff  so  that  his  son 
could  marry  this  woman  and  that  plaintiff  prevented 
this  marriage  by  running  away  with  the  woman  and 
marrying  her. 

After  Samuel  Barka  had  given  this  letter  to  his 
brother  David  he  asked  David  to  return  it  and  insists 
that  David  told  him  he  had  burned  the  letter,  at  least, 
David  did  not  return  the  letter,  and  Samuel  and  David 
had  a  fight  over  David's  failure  to  return  it.   David  in 
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the  meantiine  had  taken  the  letter  to  a  lawyer  in  In- 
lianapolis  named  Bnick  and  told  him  the  contents  there- 
of;  this  lawyer  then  wrote  to  the  State's  Attorney  at 
Bloomington,  IllinoiSi  to  ascertain  whether  there  had 
been  a  fire  at  that  place  in  a  store  carried  on  by  plain- 
tiffy  and  being  informed  that  there  had  been  snch  a  fire 
he  then  took  the  matter  up  with  the  insurance  com- 
panies, furnishing  them  the  letter.  David  Barka  trans- 
lated the  letter  for  the  Indianapolis  lawyer  and  made 
an  affidavit  concerning  it. 

Plaintiff  testifies  that  David  Barka  afterwards  wrote 
him  concerning  this  letter  and  concerning  the  forged 
part  of  it,  admitting  that  he  had  committed  a  wrong 
against  plaintiff,  that  he  together  with  Haboush  had 
committed  the  forgery  with  the  intention  of  getting 
plaintiff  into  trouble  and  that  he,  David  Barka,  was 
drunk  at  the  time  he  was  in  the  office  of  the  lawyer  in 
Indianapolis,  but  notwithstanding  the  character  and 
importance  of  this  letter  alleged  by  plaintiff  to  have 
been  written  by  David  Barka,  plaintiff  lost  the  letter 
and  was  imable  to  produce  it  at  the  trial,  but  produced 
David  Barka  at  the  trial  and  he  testified  to  having  writ- 
ten the  letter  to  plaintiff  and  to  its  contents  as  con- 
tended by  plaintiff,  and  testifies  that  after  he  had  re- 
ceived this  letter  from  Samuel,  his  brother,  he  together 
with  Haboush  went  to  various  stores  in  Indianapolis 
for  the  purpose  of  comparing  this  ink  and  of  obtaining 
a  similar  ink  with  which  they  could  write  in  the  letter 
the  clause  that  it  was  contended  was  a  forgery ;  that  he 
and  Haboush  practiced  upon  this  writing  after  they 
obtained  ink  that  was  similar  and  could  not  be  distin- 
guished from  the  original  and  wrote  in  the  space  equal 
to  that  which  they  contend  was  vacant  in  the  letter  the 
words,  ^'I  have  a  store  for  Solomon  Brothers,  and  a 
short  time  they  are  going  to  bum  it, ' '  or  that  Anton  Ha- 
boush wrote  the  eleven  words  contained  in  the  letter 
and  he  said  to  him, ' '  You  fix  it  up,"  and  Louis  Haboush 
said,  "I  will  do  it/' 
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The  eTidence  of  ntiineroiis  friends  and  relatives  of 
Milhim,  the  plaintiff,  is  that  in  their  opinion  these 
words  in  this  letter  is  a  forgery,  bnt  the  preponderance 
of  the  evidence  by  disinterested  parties  who  did  not 
know  plaintiff  is  that  the  lines  alleged  to  be  a  forgery 
are  written  in  the  same  hand  and  with  the  same  ink  as 
the  balance  of  the  letter. 

The  greater  part  of  the  goods  contained  in  this  store 
at  Bloomington  were  furnished  by  the  Solomon  Broth- 
ers, who  claimed  to  have  stores  in  Chicago  and  New 
York.  There  are  seven  Solomon  brothers,  who  oper- 
ated under  various  names,  in  one  place  under  the  name 
of  Brown  and  Company  and  in  another  under  the  name 
of  Farris.  One  of  the  Solomons  was  known  in  Bloom- 
ington and  Springfield  as  Charles  Farris,  but  his  real 
name  was  Charles  Solomon.  This  Charles  Solomon 
denies  having  been  at  these  places,  and  especially  at 
Bloomington  a  day  or  two  before  the  fire,  but  the  evi- 
dence is  conclusive  that  he  was  at  these  places  and  that 
he  is  the  same  person  that  was  known  in  Springfield 
ind  Bloomington  as  Charles  Farris. 

This  firm  of  Solomon  Brothers,  or  J.  Brown  and  Com- 
pany, had  been  adjudged  bankrupts  but  a  short  time 
before  they  claim  to  have  furnished  these  goods  to  the 
plaintiff,  and  while  it  is  claimed  that  plaintiff  is  in  debt 
to  them  on  account  of  purchases  made  by  him  for  the 
Bloomington  store,  yet  in  the  schedule  of  creditors  of 
the  firm  of  Solomon  Brothers  or  Brown  and  Company 
in  the  bankruptcy  proceedings  appears  the  name  of 
the  plaintiff.  This  schedule  discloses  that  the  bank- 
rupt firm  was  indebted  in  the  sum  of  $411.28  to  plaintiff 
who,  as  well  as  going  by  the  name  of  A.  Milhim,  was 
also  known  as  Abraham  Corey.  This  name  also  ap- 
pears in  the  bankrupt  schedule  as  a  creditor  of  the  firm 
to  the  amount  of  $117.35 ;  plaintiff  was  also  known  by 
the  name  of  Abraham  El.  Khourey.  This  name  also 
appears  upon  this  schedule  as  a  creditor  of  the  bank- 
rupt firm  to  the  amount  of  $205;  plaintiff  sometimes 
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adopted  the  name  Abraham  El.  Corey,  and  this  name 
also  appears  in  the  schedule  of  the'bankrupt  as  a  cred- 
itor to  the  amount  of  $177.34.  These  accounts  are  all 
listed  as  desperate  in  the  bankruptcy  proceedings. 

Charles  Solomon,  under  the  name  of  Farris,  was  a 
frequent  attendant  and  helper  at  the  store  of  Shaheen 
and  Company  in  Springfield.  One  Abram  Far  rah,  a 
Syrian,  testifies  that  he  was  at  work  for  Shaheen  and 
Company  while  Charles  Solomon,  alias  Farris,  was 
here  and  that  afterwards  the  Shaheen  store  was  burned 
in  Springfield;  that  during  the  time  that  he  was  em- 
ployed in  the  store  Charles  Solomon,  alias  Farris,  to- 
gether with  other  persons  who  came  to  the  store,  were 
engaged  in  changing  the  books  or  making  a  set  of  books 
for  the  Shaheen  store  at  Springfield ;  that  after  having 
completed  one  set,  Charles  Solomon  remarked  that  they 
were  not  sufficient  and  that  they  could  not  be  relied  on ; 
that  he  put  them  in  the  stove  and  burned  them,  and  that 
afterwards  another  set  was  prepared  which  was  used 
as  a  basis  of  recovery  for  the  loss  at  the  Shaheen  store. 
Farrah  further  testified  that  he  heard  a  conversation 
at  the  Shaheen  store  between  his  uncle  and  Charles 
Solomon  in  which  his  uncle  said,  *^I  am  surprised, 
Abram  Milhim  had  a  store,  had  about  five  hundred  dol- 
lars worth  of  goods  in  the  store  and  he  had  a  fire  and 
is  going  to  get  twelve  thousand  from  the  insurance  com- 
pany, see  how  smart  and  clever  he  is,**  and  that  to  this 
remark  Charles  Solomon  replied,  *  *  Not  because  he  was 
smart  and  clever  that  he  is  going  to  get  that,  because 
we  were  smart  and  clever,  we  did  that,  we  give  him  the 
lesson,  and  showed  him  how  he  is  going  to  get  twelve 
thousand  dollars  for  five  hundred  dollars  worth  of 
goods,  we  were  to  teach  you  the  same,  and  you  would 
not  listen.*'  This  witness  then  testifies  that  he  was 
called  into  the  presence  of  his  uncle  and  Charles  Solo- 
mon and  they  told  him  if  anything  happened  to  the 
store  they  wanted  him  to  keep  quiet,  and  when  he 
threatened  to  tell  the  truth  about  what  he  had  seen  and 
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heardy  Charles  Solomon  then  told  him  to  go  away  so 
that  he  could  not  and  would  not  be  called  upon  in  case 
of  any  proceedings  had  concerning  the  change  of  the 
books  or  the  conversation  he  heard. 

While  plaintiff  contends  that  he  knew  nothing  of  the 
loss  or  the  cause  of  the  fire  in  Bloomington  and  that 
he  had  from  $17,000  to  $19,000  worth  of  goods  in  this 
store  and  that  they  were  virtually  all  destroyed  by  fire, 
the  evidence  is  conclusive  that  the  fire  in  this  store  did 
not  cover  a  space  over  ten  by  twelve  feet  and  was  in  the 
rear  of  the  store  that  had  an  area  of  nine  hundred  and 
sixty  square  feet;  that  the  goods  that  were  destroyed 
were  not  of  an  expensive  character ;  the  total  value  of 
the  goods  in  the  seven-eighths  of  the  store  that  was  not 
burned  amounted  to  $2,100 ;  and  that  it  was  utterly  im- 
possible from  the  extent  of  the  fire  that  occurred  in  this 
room  on  that  night  that  any  such  an  amount  of  goods 
as  claimed  by  plaintiff  could  have  been  destroyed.  The 
goods  within  the  space  burned  over  were  not  all  burned, 
some  were  kicked  out  on  the  sidewalk  by  the  firemen  or 
trampled  upon  on  the  floor  and  a  few  fell  out  of  the  rear 
door  where  the  glass  had  been  broken. 

On  the  night  of  the  fire  plaintiff  was  in  the  city  of 
Chicago,  having  gone  there  the  day  preceding,  and 
received  a  telegram  on  the  morning  after  the  fire  to 
return  home.  While  Milhim  was  in  Chicago  he  visited 
the  Solomon  Brothers.  The  evidence  further  discloses 
that  two  persons,  a  Miss  Marx  and  a  Miss  Davidson, 
were  employed  at  various  times  working  upon  the 
books  in  the  store  of  Milhim  at  Bloomington  and  made 
entries  in  these  books. 

Miss  Marx  made  the  index  to  the  ledger  kept  at  that 
store,  although  Milhim  denies  that  she  was  ever  there 
or  ever  worked  upon  his  books ;  he  also  denies  that  Miss 
Davidson  ever  worked  upon  the  books,  although  the 
evidence  is  conclusive  that  she  did.  The  books  produced 
by  plaintiff  for  the  purpose  of  establishing  the  amount 
of  his  loss  in  this  store,  these  witnesses  testify,  are  not 
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the  books  upon  which  they  worked  or  in  which  they 
made  entries. 

The  evidence  in  this  record  is  very  voluminous,  and  it 
is  very  conflicting;  but  after  a  careful  examination  of 
the  entire  record  and  the  character  of  the  evidence,  we 
can  only  arrive  at  the  conclusion  that  the  manifest 
weight  and  clear  prepondemnce  of  the  evidence  in  this 
record  discloses  and  proves  to  our  satisfaction  that  the 
fire  was  of  incendiary  origin ;  that  a  conspirac}''  existed 
between  Solomon  Brothers  and  plaintiff  for  the  purpose 
of  defrauding  the  defendant  Insurance  Company,  and 
that  the  books  produced  upon  the  trial  for  the  purpose 
of  proving  the  amount  of  goods  contained  in  this  store 
at  the  time  of  the  fire  are  fraudulent  and  were  made 
as  a  result  of  the  conspiracy  between  Solomon  Broth- 
ers and  Milhim ;  that  Solomon  Brothers  are  interested 
in  this  store;  that  Milhim  is  not  the  sole  and  uncon- 
ditional owner  of  this  property,  and  that  the  plaintiff 
and  Solomon  Brothers  are  guilty  of  an  attempt  to  de- 
fraud the  Insurance  Company.  For  these  reasons  this 
judgment  cannot  be  permitted  to  stand,  and  it  will  be 
reversed  with  a  finding  of  fact.  The  clerk  will  enter  in 
the  judgment  rendered  in  this  court  that  plaintiff  with 
others  was  and  is  guilty  of  an  attempt  to  unlawfully 
and  fraudulently  carry  out  a  conspiracy  entered  into 
by  them  to  defraud  the  defendant  Insurance  Company 
by  misrepresenting  the  value  of  the  goods  insured  be- 
fore the  issuance  of  the  policy  and  that  he  fraudulently 
misrepresented  the  value  of  the  goods  destroyed. 

The  judgment  is  reversed. 

Reversed  tuith  finding  of  fact. 


Tol.  CLXXXVliX    It 
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First  National  Bank  of  Areola,  Appellee^  t.  J.  B.  Heeb, 

Appellant. 

1.  GuABANTT,  §  36* — When  testimony  as  to  existence  of  stamped 
guaranty  over  signature  inadmissible.  In  an  action  by  a  bank 
against  defendant  as  guarantor  on  notes,  where  the  issue  was 
whether  the  guaranty  was  stamped  on  the  notes  when  they  were  in- 
dorsed to  the  bank  by  defendant,  testimony  of  the  cashier  that 
the  guaranty  was  on  the  notes  over  the  signature  of  defendant  the 
first  time  he  saw  the  notes,  which  was  a  few  days  after  the  notes 
were  taken  by  the  bank,  held  inadmissible  as  being  too  remotely 
connected  with  the  issue  before  the  jury. 

2.  Appeal  and  erbob,  §  1507* — when  cross-examination  of  witness 
harmless.  In  an  action  against  an  indorser  on  an  alleged  guaranty 
written  above  the  name  of  the  indorser,  permitting  a  witness  who 
testified  on  behalf  of  the  defendant  to  be  asked  on  cross-examination 
whether  the  bankruptcy  proceedings  against  the  maker  of  the  note 
was  voluntary  or  involuntary,  held  harmless  error. 

3.  Witnesses,  §  227* — when  cross-examination  improper.  In  an 
action  by  a  bank  against  defendant  on  an  alleged  guaranty  on  prom- 
issory notes  where  the  issue  was  whether  the  guaranty  was  stamped 
on  the  notes  when  defendant  indorsed  them  to  the  bank,  an  objec- 
tion to  a  question  asked  of  the  cashier  of  the  bank  on  cross-exam- 
ination, "if  on  other  notes  in  the  bank  he  had  not  noticed  the  sig- 
nature was  in  with  the  stamp  or  underneath  it  as  a  rule,"  held 
properly  sustained,  where  the  notes  asked  about  were  not  in  the 
case  or  presented  to  him  for  inspection  and  the  question  did  not 
pertain  to  anything  testified  to  by  the  witness. 

4.  GuABANTT,  §  86* — admissibility  of  evidence  to  prove  time  guar^ 
anty  was  stam/ped  on  note.  In  an  action  against  a  defendant  on  his 
alleged  guaranty  on  promissory  notes  where  the  issue  was  whether 
the  guaranty  was  stamped  on  the  other  notes  when  defendant 
indorsed  them  to  plaintiff,  the  defendant  on  rebuttal  offered  in 
evidence  two  experimental  exhibits,  one  being  a  stamp  impression 
on  paper  with  a  signature  written  over  the  stamp,  and  the  other 
being  a  stamp  impression  over  a  signature,  and  then  asked  witnesses 
if  they  could  distinguish  whether  the  stamp  mark  or  the  signature 
was  made  first,  held  that  objections  to  the  exhibits  and  questions 
were  properly  sustained,  for  the  reason  that  such  evidence  could  be 
offered  by  defendant  only  when  making  out  his  defense,  and  not  in 
rebuttal,  and  because  the  stamping  and  writing  were  not  shown  to 
have  been  executed  under  similar  conditions  to  those  in  controversy. 

•See  minois  Notes  DIffeil,  VoU.  XI  to  X.V,  and  CamnlatiTO  Quarterly,  Muno 
tople  and  teetioii  number. 
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6.  Bnxs  AND  NOTES,  §  462* — when  instruction  as  to  extension  of 
time  of  payment  not  ohjectionahle.  In  an  action  against  defendant 
on  his  alleged  guaranty  on  promissory  notes,  an  instruction  given 
for  plaintiff  on  the  question  whether  defendant  was  relieved  from 
liability  by  an  extension  of  time  to  the  maker  for  the  payment  of 
the  notes,  held  not  subject  to  the  objection  that  it  was  "a  complete 
instruction  to  find  for  the  plaintiff  if  the  notes  were  guaranteed." 

6.  Bills  Am)  notes,  §  462* — when  instructions  as  to  contract  of 
guaranty  of  indorser  erroneous.  In  an  action  against  defendant  on 
his  alleged  guaranty  on  promissory  notes,  where  the  issue  was 
whether  the  guaranty  was  stamped  on  the  notes  before  defendant 
indorsed  them  to  the  plaintiff,  an  instruction  given  for  plaintiff  and 
another  given  for  defendant  as  modified,  held  erroneous,  as  allow- 
ing a  recovery  If  the  defendant  agreed  to  guaranty  the  notes  before 
he  Indorsed  them  to  the  plaintiff,  but  held  that  the  giving  of  plain- 
tifTs  instructions  and  the  modification  of  defendant's  instructions 
were  harmless  in  view  of  special  findings  of  the  jury. 

7.  Bills  and  notes,  §  433* — when  parol  evidence  inadmissible  to 
vary  terms  of  payee^s  indorsement.  The  name  of  the  payee  appear- 
ing on  the  back  of  a  note  is  evidence  that  he  is  an  indorser,  and 
parol  evidence  of  what  occurred  before  the  indorsement  is  not  ad- 
missible to  contradict  or  vary  the  contract  of  indorsement 

8.  Appeal  and  ebbob,  §  1523* — when  error  in  giving  or  refusing  in- 
structions harmless.  Where  special  findings  by  a  jury  show  that 
appellant  was  not  injured  by  the  refusal  of  a  correct  instruction  or 
the  giving  of  an  incorrect  instruction,  the  error  is  harmless. 

9.  Appeal  and  ebbob,  §  1012* — when  improper  remarks  of  court 
or  counsel  not  preserved  for  review.  Improper  remarks  of  court  or 
counsel  are  not  preserved  for  review,  where  no  objection  was  made 
to  the  remarks  of  the  court  and  neither  was  mentioned  in  the  writ^ 
ten  motion  for  a  new  trial 

10.  Appeal  and  ebbob,  §  613* — when  grounds  for  new  trial  waived. 
Grounds  for  a  new  trial  not  set  forth  in  a  motion  for  a  new  trial  are 
waived  where  the  motion  was  in  writing. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon.  E.  R.  E. 
KiMBBOUoH,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Aifirmed.      Opinion  filed  July  2, 1914. 

Absl  L,  Alusn  and  H.  A.  NsAii,  for  appellant. 

James  W.  and  Edwabd  C.  Cbaio  and  Donald  B.  Cbaig, 
for  appellee. 

•Bee  nilnoie  Notee  Dlgeet,  ToU.  ZI  te  XT,  and  ConralBtlTe  Qnarterlj.  Mune 
teple  and  eeetton  nvmber. 
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Mb.  Pbbsidino  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  judgment  rendered  in  favor 
of  the  First  National  Bank  of  Areola  against  J.  B. 
Heeb  as  guarantor  on  five  promissory  notes. 

The  notes  were  executed  by  the  Home  Herald  Com- 
pany of  Chicago  to  J.  R.  Heeb.  One  note  dated  Novem- 
ber 19y  1909,  is  for  $550  due  three  months  after  date  and 
was  transferred  to  appellee  during  the  same  month; 
the  other  notes  are  for  $500  each  and  are  dated  Jan- 
uary 4, 1910 ;  three  of  them  were  due  February  26, 1910, 
and  the  other  was  due  three  months  after  date.  The 
notes  dated  January  4th  were  transferred  to  appellee 
January  6, 1910.  All  the  notes  bear  interest  at  the  rate 
of  six  per  cent  and  are  indorsed,  *  *  For  value  received 
I  hereby  guarantee  payment  of  the  within  note,  and 
waive  demand,  notice  and  protest  on  same  when  due. 
J.  E.  Heeb.'* 

The  declaration  contains  five  special  counts  and  the 
common  counts.  Each  special  count  avers  the  liability 
of  appellant  as  guarantor  on  one  of  the  notes.  The 
pleas  are  the  general  issue,  a  plea  to  each  count  aver- 
ring that  the  notes  were  indorsed  in  blank  and  that  the 
time  of  payment  was  extended  by  appellee  to  the  Home 
Herald  Company  without  the  consent  of  appellant,  and 
a  plea  to  each  count  denying  the  guaranty  verified  by 
affidavit.  The  appellant  joined  issue  on  the  general 
issue  and  the  pleas  denying  the  guaranty  and  filed  repli- 
cations denying  the  indorsement  of  the  notes  in  blank 
and  the  extension  of  time,  on  which  issues  were  joined. 
The  case  was  tried  by  a  jury,  and  a  general  verdict 
returned  for  $3,059.25  in  favor  of  appellee  together 
with  special  findings. 

The  controversy  is  (1)  whether  the  liability  of  ap- 
pellant was  that  of  a  guarantor  or  that  of  an  indorser ; 
and  (2)  whether  the  time  of  payment  of  the  notes  was 
e;xtended  without  the  consent  of  appellant. 

The  evidence  on  behalf  of  appellee  shows  that  appel- 
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lant  was  an  employee  of  the  Home  Herald  Company  of 
Chicago ;  that  he  had  formerly  resided  in  Areola,  Uli- 
noiSy  and  was  a  boyhood  friend  of  J.  B.  Beggs,  the 
president  of  the  First  National  Bank  of  Areola;  and 
that  appellant  while  visiting  his  relatives  in  Areola,  in 
October,  1909,  met  Beggs  and  told  him  he  expected  to 
get  some  notes  from  the  Home  Herald  Company  and 
asked  him  whether  the  appellee  would  buy  them,  and 
that  Beggs  replied  that  the  bank  would  buy  them  on 
condition  that  appellant  would  guarantee  them,  and  that 
he,  Beggs,  didn  't  know  anything  about  the  Home  Her- 
ald Company  and  would  only  buy  them  on  the  strength 
of  appellant's  guaranty,  and  that  the  notes  would  have 
to  be  sent  to  the  bank  for  inspection. 

The  evidence  on  the  part  of  appellee  further  shows 
that  the  notes  shortly  after  their  dates,  the  $550  note 
at  one  time  and  the  remaining  four  notes  at  another 
time,  were  sent  to  the  bank  without  any  indorsement, 
and  that  the  bank  stamped  the  guaranty  across  the  back 
and  returned  them  to  appellant  for  his  signature  under 
the  guaranty;  that  the  notes  were  thereafter  returned 
to  the  bank  with  appellant's  name  written  under  the 
guaranty  and  the  notes  were  then  taken  at  a  discount 
of  one  per  cent. 

The  evidence  for  appellant  is  that  the  notes  were  for- 
warded to  appellee  with  his  indorsement  without  any 
guaranty  on  them  and  without  any  previous  arrange- 
ment for  discounting  them. 

After  the  discounting  of  the  notes  appellant  went  to 
Europe,  where  he  remained  until  the  fall  of  1910.  Each 
of  the  notes  were  presented  for  payment  when  they  fell 
due,  and  all  except  the  note  maturing  April,  1910,  were 
protested  for  nonpayment.  The  Home  Herald  Com- 
pany in  April,  1910,  became  an  involuntary  bankrupt. 
Shortly  after  the  note  first  maturing  was  protested  for 
nonpayment,  one  Johnson,  secretary  of  the  Home  Her- 
ald Company  and  of  the  World's  Events  Company, 
which  succeeded  the  Home  Herald  Company,  went  to 
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Areola  on  behalf  of  the  Home  Herald  Company  and 
wanted  an  extension  of  the  time  of  payment  of  the 
five  notes.  The  evidence  of  Beggs  and  Allison,  the 
cashier  of  the  bank,  is  that  Beggs  stated  to  Johnson 
that  appellee  was  looking  to  appellant  for  payment  of 
the  notes  on  his  guaranty,  and  that  appellant  was  in 
Europe  and  that  appellee  could  not  extend  the  time  of 
payment  for  the  reason  that  would  release  appellant; 
that  he  would  not  even  receive  the  interest  due  on  the 
notes  and  protest  fees  for  fear  such  act  would  release 
appellant;  that  Johnson  stated  he  was  going  to  send 
appellee  a  note  and  some  stock  in  the  World's  Events 
Company  as  additional  security  to  protect  appellant, 
and  that  Beggs  stated  that  whatever  Johnson  wanted 
to  leave  for  appellant  would  be  all  right,  but  that  ap- 
pellee would  not  extend  the  time  of  payment  or  do  any- 
thing in  the  absence  of  appellant  that  would  jeopardize 
the  rights  of  appellee  against  appellant. 

Johnson  did  send  a  note  made  by  the  Home  Herald 
Company  for  $2,550  payable  to  the  First  National  Bank 
of  Areola  four  months  after  date  and  a  certificate  for 
twenty-five  shares  of  preferred  stock  in  World's  Events 
Company,  the  note  reciting  that  it  is  given  as  collateral 
to  the  five  notes  given  to  appellant, 

Beggs  received  this  $2,550  note  and  stock  accom- 
panying it,  kept  it  in  his  desk,  but  would  not  accept  it, 
and  did  not  return  the  five  original  notes,  and  testified 
that  he  made  no  arrangement  or  agreement  for  any  ex- 
tension of  the  time  of  payment  of  any  of  the  five  notes. 

It  is  insisted  that  the  court  erred  in  permitting  Alli- 
son, the  cashier,  to  testify  that  the  guaranty  was  on  the 
notes  over  the  signature  of  appellant  the  first  time  he 
saw  the  notes.  This  was  a  few  days  after  the  notes 
were  taken  by  the  bank.  This  evidence  was  but  very 
remotely,  if  at  all,  connected  with  the  issue  before  the 
jury.  It  was,  however,  before  any  controversy  had 
arisen  between  the  parties  and  was  a  circumstance  en- 
titled to  little,  if  any,  weight 
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It  is  also  contended  that  the  court  erred  in  permit- 
ting Johnson,  a  witness  who  testified  on  behalf  of  ap- 
pellant, to  be  asked  on  cross-examination  whether  the 
bankruptcy  proceeding  against  the  Home  Herald  Com- 
pany was  voluntary  or  involuntary.  It  had  been  proved 
without  objection  that  the  Home  Herald  Company  had 
been  adjudged  a  bankrupt.  Thereafter,  on  re-examina- 
tion of  the  witness  Johnson,  appellee  was  permitted 
over  objection  to  show  that  it  was  an  involuntary  bank- 
rupt.   That  was  immaterial  but  was  harmless  error. 

On  the  cross-examination  of  Allison,  the  cashier  of 
the  bank,  an  objection  was  sustained  to  a  ^question,  ''If 
on  other  notes  in  the  bank  he  had  not  noticed  the  sig- 
nature was  in  with  the  stamp  or  underneath  it  as  a 
rule'^t  The  other  notes  asked  about  were  not  in  the 
case  or  presented  to  him  for  inspection.  How  other 
parties  might  place  their  names  was  immaterial  and 
was  not  cross-examination  of  anything  testified  to  by 
the  witness. 

In  rebuttal,  appellant  sought  to  introduce  in  evidence 
two  experimental  exhibits,  one  was  a  stamp  impression 
on  a  paper  on  which  a  signature  had  been  written  over 
the  stamp,  in  the  other  the  signature  was  first  written 
on  the  paper  and  then  the  impression  from  the  stamp 
placed  over  the  signature.  The  evidence  showed  that 
these  experimental  stamp  marks  and  signatures  were 
substantially  made  at  the  same  time.  Witnesses  were 
asked  if  they  could  distinguish  which  was  placed  first. 
Objections  were  sustained  to  the  questions  and  these 
exhibits.  This  it  is  contended  was  error.  The  objec- 
tion to  this  evidence,  if  it  had  been  otherwise  compe- 
tent, was  properly  sustained  for  two  reasons :  First, 
because  the  evidence,  if  competent,  should  have  been 
offered  in  making  out  the  defense  and  not  in  rebuttal ; 
and  second,  because  the  stamping  and  the  writing  were 
not  shown  to  have  been  executed  under  similar  condi- 
tions to  the  stamping  and  writing  in  controversy.  The 
stamping  and  writing  in  appellant's  exhibits  occurred 
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substantially  at  the  same  time,  while  the  stamping  and 
writing  on  the  notes  in  controversy  were  several  hours 
apart.  5  Ency.  of  Evidence,  483.  There  is  no  revers- 
ible error  either  in  the  admission  or  rejection  of  evi- 
dence. 

The  appellant  contends  that  the  court  erred  in  giving 
appellee's  eighth  instruction.  Counsel  for  appellant 
set  fortH  in  their  brief  the  instruction  under  quotation 
marks  as  follows: 

*  *  The  Court  instructs  the  jury  that  to  release  a  guar- 
antor from  payment  of  a  note  that  he  has  guaranteed 
to  pay,  the  holder  of  the  note  must  agree  to  not  only 
extend  the  time  of  payment  of  the  note,  but  must  agree 
to  extend  the  time  of  the  payment  for  some  definite 
fixed  time  and  must  receive  for  the  agreement  to  ex- 
tend the  time  a  valuable  consideration  and  the  exten- 
sion must  be  made  without  the  consent  and  knowledge 
of  the  guarantor;  and  if  any  of  these  elements  are 
lacking  the  guarantor  is  not  released. 

**So  in  this  case,  if  you  believe  from  a  preponder- 
ance of  the  evidence  that  the  defendant  guaranteed  the 
payment  of  these  notes  at  the  time  he  sold  them  to  the 
plaintiff,  then,  and  in  that  case,  the  defendant  is  liable 
to  the  plaintiff  on  the  said  notes  and  your  verdict  should 
be  for  the  plaintiff.** 

Counsel  say:  **It  is  a  complete  instruction  to  find  for 
the  plaintiff  if  the  notes  were  guaranteed.*'  A  refer- 
ence to  the  abstract  and  record  shows  that  they  have 
omitted  a  subsequent  and  very  material  part  of  the  in- 
struction, which  is :  **And  the  only  way  the  defendant 
can  free  himself  from  such  liability  under  the  issues 
in  this  case  is  to  prove  by  a  preponderance  of  the  evi- 
dence that  the  plaintiff  agreed  with  the  Home  Herald 
Company  without  his  knowledge  and  consent  to  extend 
the  time  of  payment  of  the  said  notes  for  four  months 
and  that  the  plaintiff  did  so  in  consideration  of  the 
Home  Herald  Company  putting  up  with  it  this  note  for 
$2,550  and  the  stock  certificate  introduced  in  evidence. 
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but  if  you  believe  from  the  evidence  that  the  defendant 
guaranteed  the  payment  of  these  notes  and  that  the 
defendant  has  not  proven  the  defense  of  extension  of 
time  of  payment  as  herein  outlined,  by  a  preponderance 
of  the  evidence,  your  verdict  should  be  for  the  plain- 
tiff/* 

The  omitted  part  of  the  instruction  remedies  the  ob- 
jection that  the  instruction  directs  a  verdict  if  the  jury 
believe  the  guaranty  was  proved. 

It  is  also  insisted  that  the  court  erred  in  giving  ap- 
pellee *s  thirteenth  instruction  and  in  modifying  appel- 
lant *s  fourth.  The  appellee's  thirteenth  tells  the  jury 
that  if  they  believe  from  a  preponderance  of  the  evi- 
dence that  appellant  agreed  to  guaranty  the  notes  be- 
fore the  notes  were  discounted,  then  it  is  immaterial 
when  the  stamp  was  put  on  the  notes,  as  the  appellee 
in  that  state  of  the  proof  would  have  the  right  to  place 
the  guaranty  stamp  on  the  notes  after  the  appellant 
had  indorsed  his  name  thereon.  The  appellant's  fourth 
instruction  as  asked  states  that  the  verdict  must  be  for 
the  appellant  if  the  jury  believe  the  notes  were  in- 
dorsed in  blank  and  sent  to  the  bank  and  the  guaranty 
stamp  was  placed  on  the  notes  after  their  receipt  by  the 
bank.  The  instruction  makes  no  reference  to  any  agree- 
ment to  guarantee  the  notes  made  either  prior  or  subse- 
quent to  the  indorsement.  The  court  modified  the  in- 
struction to  correspond  with  appellee's  thirteenth. 

If  the  appellant  at  the  time  of  or  after  signing  his 
name  on  the  back  of  the  notes  authorized  the  guaranty 
to  be  placed  above  his  name  before  appellee  would  dis- 
count them,  then  the  appellee  would  have  the  right  to 
place  the  guaranty  there.  Kaestner  v.  First  Nat.  Bank 
of  Chicago,  170  111.  322.  The  general  rule,  however,  is 
that  the  name  of  the  payee  appearing  on  the  back  of 
the  instrument  is  evidence  that  he  is  an  indorser,  and 
parol  evidence  of  what  occurred  before  the  indorsing  of 
the  name  is  not  admissible  to  contradict  or  vary  the 
contract  of  indorsement.   Lloyd  <&  Go.  v.  Matthews,  223 
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111.  477 ;  Johnson  v.  Glover,  121  HI.  283 ;  Hately  v.  Pike, 
162  111.  241 ;  Martin  v.  Cole,  104  U.  S.  30.  We  find 
nothing  in  the  Negotiable  Instrument  Act  changing  this 
well-settled  rule  regarding  the  transfer  of  negotiable 
paper.  We  conclude  that  appellee  ^s  thirteenth  instruc- 
tion and  the  modification  of  appellant's  fourth  were 
erroneous,  but  this  error  in  the  instructions  is  shown 
to  be  harmless  by  the  special  findings  returned  by  the 
jury. 

At  the  request  of  the  appellant  the  jury  were  in- 
structed to  answer  the  following  interrogatories : 

''First:  Did  the  plaintiff  accept  of  the  Home  Herald 
Company  a  note  for  $2,550  dated  February  26, 1910,  due 
in  four  months  after  date  and  a  certificate  for  twenty- 
five  shares  of  preferred  stock  of  the  World  Events 
Company,  and  did  it,  in  consideration  of  said  notes  and 
stock,  extend  the  time  of  payment  of  the  five  notes  sued 
on  in  this  case,  for  the  period  of  four  months  from  Feb- 
ruary 26,  1910 1 

''Second:  Was  the  guaranty  which  appears  upon 
the  notes  offered  in  evidence,  on  said  notes  at  the  time 
they  were  indorsed  by  the  defendant? 

"Fourth.  Were  the  guaranties  appearing  on  the 
notes  offered  in  evidence  placed  thereon  after  they  were 
indorsed  by  the  defendant?'*  The  jury  answered  the 
first,  "No,'*  the  second,  "Yes,"  and  the  fourth,  "No." 

The  special  findings  of  fact  returned  by  the  jury  on 
the  interrogatories  requested  by  the  appellant  show 
that  they  found  that  the  guaranty  stamp  was  placed  on 
the  back  of  the  notes  before  the  signature  of  the  payee 
was  indorsed  thereon.  There  was  no  objection  to  any 
evidence  introduced  on  the  question  of  the  guaranty  or 
the  agreement  to  guarantee.  The  jury  having  found  the 
facts  against  the  appellant,  that  the  guaranty  was  first 
placed  on  the  notes,  the  appellant  was  not  harmed  by 
the  giving  of  the  erroneous  instructions  since,  under 
the  special  finding  of  fact,  the  jury  could  not  have  found 
otherwise  than  for  appellee.   Where  special  findings  by 
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a  jury  show  that  appellant  was  not  injured  by  the  re- 
fusal of  a  correct  instruction  or  the  giving  of  an  in- 
correct instruction,  the  error  is  harmless.  Avery  v. 
Moore,  133  111.  74;  Godfrey  v.  Phillips,  209  111.  587; 
Schillinger  Bros.  Co.  v.  Smith,  225  111.  74 ;  Mt.  Olive  <& 
8.  Coal  Co.  V.  Rademacher,  190  111.  543 ;  East  St.  Louis 
Connecting  Ry.  Co.  v.  0  Hara,  150  111.  586. 

It  is  also  assigned  for  error  that  the  trial  court  made 
improper  and  prejudicial  remarks  on  the  trial  and  that, 
*' Counsel  were  guilty  of  misconduct  in  remarks  made 
to  the  jury  which  tended  to  prejudice  the  defendant.'' 
It  is  an  answer  to  both  these  assignments,  that  no  ob- 
jection was  made  to  the  remarks  of  the  court  and  that 
the  motion  for  a  new  trial  which  is  in  writing  does  not 
mention  either  as  a  reason  for  a  new  trial.  If  the  rea- 
sons for  a  new  trial  are  specified  in  writing,  all  grounds 
for  new  trial  not  set  forth  in  such  written  motion  are 
waived.  Yarher  v.  Chicago  &  A.  Ry.  Co.,  235  111.  589 ; 
Metropolitm  West  Side  El.  R.  Co.  v.  White,  166  111. 
375. 

It  is  the  peculiar  province  of  the  jury  to  judge  of 
the  weight  of  the  evidence  and  the  credibility  of  the 
witnesses.  The  evidence  being  in  direct  conflict  and 
the  trial  court  having  approved  of  the  verdict,  this 
court  cannot  say  that  the  verdict  and  judgment  are 
against  the  manifest  preponderance  of  the  evidence. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


Earnest  Favro^  Administrator^  Appellant^  t.  Superior 

€oal  Company^  Appellee. 

1.  Miirass  AND  MiNXBALS,  §  141* — When  declaration  not  demurrahle 
08  Stating  too  high  a  duty.  In  an  action  to  recover  damages  for  the 
death  of  a  mule  driver  in  defendant's  mine,  a  statement  in  the  dec- 
laration that  it  was  the  duty  of  defendant  to  furnish  proper  and 

•Bee  nilDols  Notes  IHcett,  Tola.  ZI  to  XT,  and  CnmiilatiTo  Qnarterlj,  fame 
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suitable  means  and  appliances,  held  not  to  render  the  declaration 
subject  to  a  general  demurrer  on  the  ground  it  states  a  higher  duty 
than  the  law  requires  since  the  statement,  in  so  far  as  it  imposes 
too  high  a  duty,  may  be  regarded  as  surplusage,  when  from  the  facts 
stated  the  law  will  imply  a  legal  duty. 

2.  WosKMSN*8  Compensation  Aot,  S  6* — tujJMency  of  declaration 
in  suit  ha$ed  on  Workmen^s  Compensation  Act,  Where  an  employer 
within  the  meaning  of  the  Workmen's  Compensation  Act  of  1911,  J.  ft 
A.inr5449,  et  «e<7.,  has  elected  not  to  accept  the  provisions  of  the  act 
in  a  suit  against  him  to  recover  for  the  death  of  an  employee,  the 
declaration  need  not  allege  that  the  employee  had  or  had  not  accepted 
the  act,  since  under  the  act  the  rejection  of  it  by  the  employer  pre- 
cluded the  employer  from  right  of  election. 

3.  Workmen's  Compensation  Act,  S  2* — when  employee  precluded 
from  right  of  rejecting  provisions  of  Compensation  Act.  Under  the 
Workmen's  Compensation  Act  of  1911,  J.  ft  A.  ITIf  6449,  et  seq.,  the  em- 
ployee has  no  right  of  election  where  the  employer  has  elected  not 
to  accept  the  provisions  of  the  act 

Appefd  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
RoBEST  B.  Shiblbt,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Reversed  and  remanded  with  directions.  Opin« 
ion  filed  July  2, 1914. 

James  H.  Mubphy  and  D.  G.  Williamson,  for  ap- 
pellant. 

Edwasd  0.  Knotts,  for  appellee.  • 

Mb.  Pbesiding  Justice  Thompson  delivered  the  opin* 
ion  of  the  court. 

This  is  an  action  on  the  case  begnn  by  the  adminis- 
trator of  the  estate  of  Olindo  BarnarcUno,  deceased, 
to  recover  damages  from  the  Superior  Coal  Company 
for  negligently  causing  the  death  of  the  intestate.  The 
declaration  contains  one  count.  A  demurrer  was  sus- 
tained to  it,  and  judgment  rendered  against  plaintiff 
in  bar  of  the  action.    The  plaintiff  appeals. 

The  declaration  avers  that  the  defendant  on  May 
25,  1912,  and  for  one  year  next  preceding  in  Macou- 
pin county,  controlled,  operated  and  managed  a  certain 
coal  mine  and  was  engaged  in  mining  and  raising  coal 

*Sm  CnmiilatiTe  QmaHnAWt  MOMtople  and 
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from  said  mine  and  employed  divers  employees  in  and 
abont  said  work,  and  by  means  of  the  premises  came 
within  the  provisions  of  a  statute  of  the  State  of  Illi- 
nois, entitled  **An  Act  to  promote  the  General  Wel- 
fare of  the  People  of  this  State  by  Providing  Compen- 
sation for  Accidental  Injuries  or  Death  Suffered  in 
the  Course  of  Employment^*  (J.  &  A.  ^^  5449  et  8eq.)j 
and  avers  that  on  or  before  May  1,  1912,  defendant 
filed  with  the  State  Bureau  of  Labor  Statistics  a  notice 
in  writing  of  said  defendant's  election  not  to  provide 
and  pay  compensation  according  to  the  provisions  of 
said  act,  and  was  not,  at  the  time  of  the  injury  and 
death  of  said  Bamardino,  bound  to  pay  its  employees 
the  compensation  provided  by  said  act;  avers  that  on 
the  day  aforesaid  in  a  certain  entry  in  said  mine,  etc., 
plaintiff's  intestate  was  then  and  there  and  for  more 
than  a  month  prior  thereto  had  been  employed  by  the 
defendant  as  a  driver,  and  was  on  said  day  at  work  as 
such  driver  in  said  entry  and  in  pursuance  of  his  said 
employment  engaged  in  driving  a  certain  mule  haul- 
ing two  mine  cars  along  said  entry  in  a  southerly  di- 
rection at  a  certain  described  location,  said  mule  being 
attached  to  the  forward  car  by  means  of  a  tail  chain 
having  a  hook  at  the  end  thereof  fastening  the  same 
to  said  car;  that  it  was  the  duty  of  defendant  to  fur- 
nish to  intestate  for  use  in  his  work  as  aforesaid 
proper  and  suitable  means  and  appliances  to  perform 
his  said  work  as  a  driver  with  reasonable  safety ;  that 
the  defendant  negligently  failed  to  perform  its  duty  in 
that  behalf,  but  on  the  contrary  furnished  a  certain 
tail  chain  which  was  unsafe  and  defective  in  that  it 
had  a  flat  hook  at  the  end  to  be  attached  to  a  car  for 
hauling  the  same;  that  said  hook  was  not  sufficiently 
curved  and  was  therefore  likely  in  the  course  of  intes- 
tate's work  to  become  unfastened  from  the  car  and 
cause  said  intestate  to  fall  in  front  of  the  car  and  be 
injured  or  killed,  all  of  which  defendant  knew  or  by 
the  use  of  ordinary  care  would  have  known ;  that  while 
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the  intestate  was  driving  said  mule  hauling  said  two 
cars  of  coal,  etc.,  said  hook  by  reason  of  the  defect 
aforesaid,  became  detached  from  said  car  causing  the 
intestate,  then  and  there  riding  on  said  car  in  the  usual 
manner,  to  fall  in  front  of  said  car,  by  means  whereof 
the  car  ran  upon  the  intestate  with  great  force  and 
violence,  whereby  his  skull  was  fractured  and  by  rea- 
son whereof  he  shortly  thereafter  died ;  avers  that  said 
intestate  left  surviving  his  father,  mother,  brothers, 
and  sisters,  etc.,  as  his  only  heirs,  etc. 

The  demurrer  is  only  a  general  one.  One  conten- 
tion of  defendant  is  that  the  declaration  averring 
''that  it  then  and  there  became  and  was  the  duty  of 
the  said  defendant  to  furnish  to  the  plaintiff's  intes- 
tate proper  and  suitable  means  and  appliances'*  is  an 
express  allegation  of  a  positive  duty  and  makes  the 
defendant  an  insurer.  The  declaration  avers  the  facts 
on  which  a  recovery  is  sought,  and  fully  states  the  facts 
wherein  it  is  averred  the  defendant  was  negligent  and 
which  it  is  averred  were  known  or  with  reasonable  care 
would  have  been  known  to  defendant.  The  statement  of 
the  duty  stronger  than  the  law  requires  is  surplusage, 
when  the  facts  are  stated  from  which  the  law  will  im- 
ply the  legal  duty  of  the  employer.  The  statement  that 
it  was  the  duty  of  defendant  to  furnish  proper  and 
suitable  means  and  appliances  includes  the  statement 
that  it  was  the  duty  of  defendant  to  use  reasonable 
care  to  furnish  means  and  appliances  which  were  rea- 
sonably safe  when  the  facts  are  stated. 

It  is  further  contended  that  the  declaration  is  fa- 
tally defective  because  it  makes  no  averment  concern- 
ing the  acceptance  or  rejection  by  the  appellant  of  the 
Employers'  Liability  Act.  Under  the  act  the  em- 
ployer must  first  elect  whether  to  pay  the  compensa- 
tion fixed  by  the  act  or  remain  liable  for  damages  im- 
der  the  law  as  it  was  prior  to  the  taking  effect  of  the 
act,  deprived  however  of  certain  defenses.  If  the  em- 
ployer elects  to  pay  compensation  under  the  act  then 
the  employee  is  also  bound  by  the  act  unless,  within 
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thirty  days  after  the  hiring  or  taking  effect  of  the  act, 
he  shall  file  a  notice  of  his  rejection  of  the  act.  If  the 
employer  elects  not  to  accept  the  provisions  of  the  act 
then  he  is  penalized  by  being  deprived  of  the  defenses 
of  assumed  risk,  negligence  of  a  fellow-servant  and 
want  of  ordinary  care  or  contributory  negligence  of 
the  employee.  While  if  the  employer  elects  to  pay 
compensation  according  to  the  act  then  the  employee 
may  by  filing  a  notice,  elect  not  to  accept  compensation 
under  the  act  and  may  retain  his  claim  for  damages 
tmder  the  law  prior  to  the  taking  effect  of  the  act,  and 
in  that  event  the  employer  may  interpose  the  defenses 
of  assumed  risk,  negligence  of  a  fellow-servant  or  con- 
tributory negligence. 

Where  an  employer  refuses  to  accept  the  provisions 
of  the  Act  of  1911,  an  employee  has  no  option  in  the 
matter.  It  is  only  when  the  employer  accepts  its  pro- 
visions that  the  employee  may  reject  it  and  must  give 
notice  thereof.  Employer  and  employee  automatically 
accept  the  provisions  of  the  act  by  not  filing  an  election 
not  to  accept  the  act,  and  under  the  act  the  employee 
only  has  the  right  of  election  where  the  employer  has 
elected  to  accept  its  provisions.  It  was  unnecessary 
to  aver  that  the  employee  either  had  or  had  not  ac- 
cepted it,  since  under  the  act  the  rejection  of  it  by  the 
employer  precludes  the  employee  from  rejecting  it.  It 
was  said  in  Dietz  v.  Big  Muddy  Coal  <&  Iron  Co.,  263 
HI.  480,  5  N.  C.  C.  A.  419,  where  the  declaration  con- 
tained an  averment  that  the  plaintiff  had  accepted  the 
act:  **We  find  no  provision  in  the  act  which  confers 
upon  the  employee  the  right  to  elect  to  be  governed  by 
the  act  in  his  relations  to  an  employer  who  has  rejected 
the  act.  •  •  •  This  averment,  however,  may  be  re- 
garded as  surplusage  and  of  no  legal  consequence 
whatever.^*  We  conclude,  therefore,  that  the  court 
erred  in  sustaining  the  general  demurrer.  The  case 
is  reversed  and  remanded  with  instructions  to  over- 
rule the  demurrer. 

Reversed  and  remanded  with  directions. 
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The  People  of  tlie  State  of  IHlnols,  Defendant  in  Er- 
ror^ T.  Adrian  Yonng^  Plaintiff  In  Error. 

1.  Ihdigthbkt  Ain>  nnroBMATioK,  §  34* — aufflciency  of  allegation  as 
to  time  of  offense.  Where  the  information  alleges  the  time  of  the 
offense  under  a  videlicet,  the  allegation  of  the  precise  time  is  not 
necessary  except  that  the  allegation  and  proof  must  bring  the  offense 
within  the  statute  of  limitations. 

2.  Cbimhtal  law,  S  120* — when  evidence  of  other  offenses  admis- 
sible. Eridence  of  the  acts  of  the  accused  at  other  times  than  the 
particular  one  for  which  he  is  on  trial  is  competent  for  the  purpose 
of  showing  intent 

3.  Masteb  and  SKBTAirr,  |  873* — when  instructions  as  to  what 
constitutes  violation  of  section  159  of  Criminal  Code  erroneous.  In 
the  trial  of  an  Information  charging  defendant  with  a  violation  of 
section  15d  of  the  Criminal  Code,  J.  ft.  A.  %  3779,  prohibiting  a 
person  from  seeking  to  prevent  any  other  person  from  working  or 
obtaining  work,  by  threat,  intimidation  or  unlawful  interference, 
instructions  informing  the  Jury  as  to  what  constitutes  intimidation 
and  that  Intimidation  might  include  following  or  spying  after  a 
person  if  done  to  prevent  his  working  at  a  lawful  business,  held 
erroneous. 

4.  liiASTEB  AND  8EBVANT,  §  873* — acts  not  Constituting  violation  of 
section  159  of  Criminal  Code,  Under  section  159  of  the  Criminal 
Code,  J.  ft  A  IT  3779,  union  men  or  other  employees  have  the  right  to 
seek,  by  i>eaceable  persuasion,  to  induce  others  to  leave  or  refrain 
from  working  for  their  employers,  if  the  persuasion  is  not  in  the 
nature  of  Intimidation  or  coercion. 

6.  Instructions,  S  129* — requisites  when  peremptory.  A  peremp- 
tory instruction  should  include  every  element  requisite  to  the  re- 
turning of  a  verdict  as  directed. 

Error  to  the  County  Court  of  Adams  county;  the  Hon.  Lthan 
McCabl,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1914.    Reversed  and  remanded.    Opinion  filed  July  2,  1914. 

Wai/teb  H.  Bennett,  for  plaintiff  in  error. 

Fred  Gt.  Wolfe  and  Holland  M.  Wagneb  for  defend- 
ant in  error. 
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Mb.  Peesidinq  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  an  information  filed  in  March,  1913,  in  the 
Connty  Court  of  Adams  county,  by  the  prosecuting  at- 
torney, against  Adrain  Young  charging  the  defendant 
with  a  violation  of  section  159  of  the  Criminal  Code 
(J.  &  A.  T[  3779)  which  provides :  *'If  any  person  shall 
by  threat,  intimidation  or  unlawful  interference,  seek 
to  prevent  any  other  person  from  working  or  from  ob- 
taining work  at  any  lawful  business,  on  any  terms  that 
he  shall  see  fit  such  person  so  offending  shall  be  fined 
not  exceeding  $200/* 

The  defendant  entered  a  plea  of  not  guilty  and  upon 
a  trial  before  a  jury  was  found  guilty  and  sentenced 
to  pay  a  fine  of  $50  from  that  judgment,  the  defendant 
prosecutes  this  writ  of  error. 

The  information,  under  a  videlicet,  charged  the  de- 
fendant with  having  committed  the  offense  on  March 
18th.  The  People  introduced  evidence  tending  to 
show  the  commission  of  the  offense  on  the  18th,  and 
of  similar  offenses  on  the  10th  and  15th  of  the  same 
month. 

The  plaintiff  in  error  was  a  member  of  a  Carpenter 
and  Joiner 's  Union  in  Quincy  that  had  been  on  a  strike 
for  about  six  months,  and  the  prosecuting  witness, 
Fred  Westhaus,  was  an  employee  in  one  of  the  facto- 
ries against  which  the  strike  had  been  declared  but 
who  had  continued  at  work  after  the  strike  had  been 
declared  by  the  union.  The  evidence  further  tended 
to  show  that  on  March  18th  an  oflScer  approached 
Westhaus  when  he  was  on  his  way  home  from  work 
and  accused  him  of  carrying  concealed  weapons ;  that 
while  the  oflScer  was  searching  Westhaus,  the  plaintiff 
in  error  came  up  and  told  the  oflScer  that  it  was  West- 
haus' mother  who  carried  a  gun.  This  apparently  is 
about  all  that  occurred  at  that  time.  The  evidence  by 
different  witnesses  tends  to  show  that  on  the  10th  and 
15th,  of  the  same  month,  the  plaintiff  in  error  with 
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other  men  had  followed  Westhaus  on  his  way  home 
from  work  and  called  him  vile  names.  The  plaintiff 
in  error  denied  either  using  any  vulgar  language  or 
calling  the  prosecuting  witness  names,  and  says  that 
he  lived  out  in  the  direction  that  Westhaus  did  and 
that  all  he  did  on  the  10th  and  15th  was  to  try  and 
reason  with  Westhaus  and  persuade  him  to  join  the 
union. 

It  is  insisted  the  court  erred  in  admitting  evidence 
concerning  what  occurred  on  other  days  than  the  18th, 
the  time  alleged  in  the  information.  The  time  alleged 
is  stated  under  a  videlicet;  the  allegation  of  the  pre- 
cise time  was  not  necessary,  except  that  the  allegation 
and  the  proof  must  bring  the  offense  within  the  statute 
of  limitations.  We  hold  also  that  the  evidence  of  the 
acts  of  the  plaintiff  in  error  at  other  times,  than  the 
particular  one  for  which  he  was  on  trial,  was  compe- 
tent for  the  purpose  of  showing  intent.  People  v.  Hag- 
enow,  236  m.  528 ;  People  v.  Moeller,  260  111.  375. 

It  is  contended  also  that  the  court  erred  in  giving 
three  instructions  for  th^  People  and  modifying  one 
requested  by  plaintiff  in  error.  The  third  instruction 
given  for  the  People  is:  **The  Court  instructs  the 
jury  that  intimidation  means  to  put  a  person  in  fear 
and  may  include  following  him,  spying  after  him,  stop- 
ping and  threatening  him  or  assuming  a  threatening 
attitude  toward  him  and  if  done  to  prevent  his  working 
at  a  lawful  business  or  on  terms  as  he  may  see  fit  are 
unlawful  arid  each  of  said  acts  for  said  purpose  is  un- 
lawful and  in  this  if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  did  com- 
mit any  one  or  more  of  said  acts  for  said  purpose,  then 
you  should  find  the  defendant  guilty  as  charged  in  the 
information. '  * 

The  fourth  is  the  same,  in  substance,  with  the  ex- 
ception that  it  is  an  abstract  proposition.  The  fifth  is : 
*  *  The  Court  instructs  the  Jury  that  if  the  things  done 
or  words  spoken  are  such  that  they  will  excite  fear  or 
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reasonable  apprehension  of  danger  and  so  influence 
those  for  whom  designed  as  to  prevent  them  from  free- 
ly  doing  what  they  desire  and  the  law  permits,  such 
acts  and  words  are  unlawful,  and  in  this  case  if  you 
believe  the  conduct  of  the  defendant  was  such  a^  to 
excite  fear  or  reasonable  ajj>prehension  of  danger  on 
the  part  of  Fred  Westhaus  and  designed  to  influence 
him  to  prevent  him  from  doing  what  he  desired  and  the 
law  permits  in  working,  then  the  defendant  is  guilty 
as  charged  in  the  information  and  you  should  find  him 
guilty  by  your  verdict. '  * 

The  second  instruction  requested  by  the  plaintiff  in 
error  is :  "  The  Court  further  instructs  the  Jury  that 
a  strike  is  not  unlawful ;  that  members  of  labor  unions 
may  singly  or  in  a  body  quit  the  service  of  their  em- 
ployer, and  for  the  purpose  of  strengthening  their 
association,  may  persuade  and  induce  others  in  the 
same  occupation  to  join  their  union."  This  the  court 
modified  adding  the  following  words:  ^'But  in  doing 
so  no  striker  would  be  warranted  in  following  a  Non- 
tmion  man  against  his  will,  spying  after  him,  stopping 
or  threatening  him,  or  using  any  words  or  language 
that  would  in  any  way  intimidate  him/' 

Counsel  for  defendant  in  error  rely  upon  the  cases 
of  Franklin  Union  No.  4  v.  People,  220  111.  355,  and 
Doremus  v.  Hennessy,  176  111.  608,  as  authority  for  the 
giving  of  the  third  and  fourth  instructions  and  the 
modifications  of  the  plaintiff  in  error's  instruction. 
The  People's  instructions  inform  the  jury  that  'in- 
timidation means  to  put  a  person  in  fear,  and  may  in- 
clude following  him,  spying  after  him,  stopping  and 
threatening  him  or  assuming  a  threatening  attitude 
toward  him  and  if  done  to  prevent  his  working  at  a 
lawful  business  or  on  terms  as  he  may  see  fit  are  un- 
lawful and  each  of  said  acts  is  unlawful,"  and  if  the 
jury  believe  from  the  evidence  that  the  plaintiff  in  er- 
ror '  *  did  commit  any  one  or  more  of  said  acts  for  said 
purpose,"  then  the  jury  should  find  him  guilty.  The 
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different  acts  are  disjunctively  connected  together  by 
the  word  *  *  or,  ^ '  it  tells  the  jury  that  if  the  plaintiff  in 
error  followed  the  prosecuting  witness,  or  spied  after 
him,  to  prevent  his  working  at  a  lawful  business  the 
plaintiff  in  error  should  be  found  guilty.  The  statute 
only  makes  intimidation  or  unlawful  interference  that 
seeks  to  prevent  another  person  from  working  an  of- 
fense. In  the  Frcmklin  Union  case,  stipra^  which  was 
an  attachment  for  contempt  for  violating  an  injunc- 
tion, it  was  said:  **To  follow  him,  to  spy  after  him, 
to  stop  him  and  threaten  him,  to  put  him  in  fear,  to 
intimidate  him  or  to  coerce  him  are  alike  unlawful.*' 
As  we  understand,  the  principal  there  announced  is, 
that  to  follow  and  spy  after  for  the  purpose  of  intimi- 
dation or  coercion  are  unlawful.  To  follow  and  spy 
after  are  not  of  themselves  criminal  and  only  become 
such  when  done  for  the  purpose  of  intimidation.  Union 
men  or  any  other  employees  have  the  right  to  seek  by 
peaceable  persuasion  to  induce  others  to  leave  or  re- 
frain from  working  for  their  employers,  if  the  persua- 
sion is  not  in  the  nature  of  intimidation*  or  coercion 
and  will  not  thereby  render  themselves  liable  to  crim- 
inal prosecution.  Kemp  v.  Division  No.  241,  255  HI. 
213 ;  Beaton  v.  Tarrant,  102  HI.  App.  124 ;  18  Am.  & 
Eng.  Encyc.  of  Law,  87;  Iron  Moulders^  Union  No.  125 
V.  Allis-Chaimers  Co.,  91  0.  C.  A.  631, 166  Fed.  45;  Kar- 
ges  Furniture  Go.  v.  Amalgamated  Woodworkers  Local 
Local  Union  No.  131,  165  Ind.  421 ;  American  Steel  d 
Wire  Co.  v.Wire  Dra/ivers'  <&  D.  M.  Union,  90  Fed.  608; 
Cumberland  Glass  Mfg.  Co.  v.  Glass  Bottle  Blowers' 
Ass'n,  59  N.  J.  Eq.  49 ;  Reynolds  v.  Everett,  144  N.  Y. 
189.  The  words  to  intimidate  or  to  coerce  have  a  well- 
understood  meaning,  and  the  court  in  imdertaking  to 
tell  the  jury  what  was  ** intimidation*'  was  usurping 
the  province  of  the  jury,  and  in  informing  the  jury  that 
intimidation  might  include  following  or  spying  after 
a  person,  if  done  to  prevent  his  working  at  a  lawful 
business,  was  erroneous  since  that  interpretation  de- 
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prives  a  citizen  of  the  right  to  argue  with  and  persuade 
his  fellow-employees  to  quit  work  although  the  persua- 
sion might,  under  the  circumstances  surrounding  it,  be 
peaceable  and  without  a  particle  of  intimidation  or 
coercion  in  the  judgment  of  an  ordinarily  reasonable 
person.  Argument  and  persuasion  do  not  of  them- 
selves constitute  a  criminal  offense  unless  they  are  de- 
signed to  intimidate  or  coerce. 

What  has  been  said  in  reference  to  the  third  and 
fourth  instructions  given  on  the  part  of  the  People  is 
applicable  to  the  modification  of  plaintiff  in  error  ^s 
second  instruction. 

The  fifth  instruction  directs  a  verdict  of  guilty,  if 
the  jury  believe  the  conduct  of  jthe  plaintiff  in  error 
was  such  as  to  excite  fear  or  reasonable  apprehension 
of  danger  on  the  part  of  the  prosecuting  witness  and 
designed  to  influence  him  from  freely  doing  what  he 
desired.  The  jury  under  this  instruction  were  directed 
to  find  the  defendant  guilty,  if  they  believed  from  a 
bare  preponderance  of  the  evidence  that  he  was  guilty 
of  the  offense  charged,  although  they  might  have  had 
a  reasonable  doubt  of  his  guilt.  A  peremptory  instruc- 
tion should  include  every  element  requisite  to  the  re- 
turning of  a  verdict  as  directed.  The  giving  of  this 
instruction  was  reversible  error. 

For  the  reasons  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  cmd  remanded. 
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Frank  Thoele,  Plaintiff  in  Error,  t.  Illtnois  Traction 

Company,  Defendant  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  McLean  county;  the  Hon.  Colosttn 
D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.     Opinion  filed  July  2,  1914. 

Statement  of  the  Case. 

Action  by  Frank  Thoele  against  Illinois  Traction 
Company  to  recover  for  personal  injuries.  The  jury 
returned  a  verdict  for  the  defendant  on  which  judg- 
ment was  entered.  To  reverse  the  judgment,  plaintiff 
prosecutes  a  writ  of  error. 

The  case  was  previously  before  the  Appellate  Court 
in  171  111.  App.  198,  in  which  the  court  reversed  and 
remanded  the  case  for  the  reason  there  was  sufficient 
evidence  to  require  the  issues  to  be  submitted  to  the 

JTiry- 

John  A.  Fulwileb,  Jacob  P.  Lindi;by  and  DeMange, 
Gillespie  &  DeMange,  for  plaintiff  in  error. 

Livingston  &  Bach,  for  defendant  in  error;  Sig- 
MUND  Livingston,  of  counsel. 

Mb.  Pbesiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1506* — when  sustaining  objection  to  queS' 
tion  asked  of  vHtness  on  redirect  examination  harmless.  In  a  per- 
sonal injury  case  sustaining  an  objection  to  a  question  asked  of 
plaintiff  on  redirect  examination  as  to  whether  he  noticed  the  object 
which  struck  him,  held  not  error  where  the  form  of  the  question 
was  changed  and  the  witness  fully  answered  what  he  saw. 


•See  niinols  Note*  Diffeet,  Vol*.  XI  to  XV,  and  ComoUtlTe  Qvartorljr,  smiio 
toplo  «nd  MctloB  number. 
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2.  Appeal  and  esrob,  S  1625* — when  error  in^  rejection  of  evidence 
cured.  In  a  personal  Injury  case,  where  the  court  permitted  the 
defendant  to  ask  the  court  reporter  if  a  certain  witness  testified  on 
a  certain  subject  at  a  foimer  trial  and  refused  to  permit  plaintiff 
to  show  by  the  reports  that  the  witness  ^was  not  asked  any  ques- 
tion on  the  subject,  held  that  any  error  in  the  rulings  of  the  court 
was  cured,  where  it  appeared  the  court  afterwards  changed  its  ruling 
and  plaintiff  was  allowed  to  read  to  the  jury  the  entire  testimony 
of  the  witness  at  the  first  trial. 

3.  Appeal  and  bbbob,  §  1241* — when  adversary's  instructions  oan^ 
not  he  complained  of.  The  appellant  cannot  complain  of  the  giving 
of  his  adversary's  instruction  on  a  legal  question  involved  in  his 
own  instruction,  where  it  is  not  contended  that  it  did  not  state  the 
law  correctly. 

4.  Masteb  and  servant,  S  792* — when  instruction  on  theory,  of 
accident  proper.  In  an  action  by  a  servant  against  his  employer 
for  personal  injuries,  the  giving  of  an  instruction  which  informed 
the  jury  that  if  the  injury  was  the  result  of  an  accident  the  jury 
should  find  the  defendant  not  guilty,  h0ld  to  state  a  correct  proposi- 
tion of  law  and  that  there  was  no  error  in  giving  it 


Lincoln  F.  Hostoller,  Appellant,  t.  Jennie  Oore, 

Appellee. 

1.  ExEGTTTOBS  AND  ADMiNisTBATOBS,  $  21* — potocr  of  administrotOT 
with  vHll  annexed.  An  administrator  with  the  will  annexed  has 
no  power  to  sell  real  estate  by  virtue  of  the  will. 

2.  CJouKTS,  §  94* — jurisdiction  of  County  Court.  The  County 
Court  has  no  general  chancery  jurisdiction,  and  is  without  juris- 
diction where  trusts  or  investments  of  the  estate  are  involved. 

3.  CouBTS,  §  94* — jurisdiction  of  County  Court  to  execute  a  trust. 
Since  the  County  Court  has  no  jurisdiction  in  the  management  or 
execution  of  a  trust,  it  is  without  jurisdiction  to  entertain  a  petition 
by  an  administrator  with  the  will  annexed  to  have  a  certain  fund 
derived  from  a  sale  of  the  real  estate  invested  and  the  income  paid 
to  the  widow  in  lieu  of  a  life  annuity  provided  by  the  will  and  an 
antenuptial   contract. 

4.  Appeal  and  ebboe,  S  26* — jurisdiction  of  Circuit  Court  on  ap- 
peal from  County  Court.  The  Circuit  Court  on  an  appeal  from  the 
County  Court  has  no  greater  or  other  authority  or  jurisdiction  than 
was  vested  in  the  County  Court. 


•See  Illinois  Note*  Digett,  Vols.  XI  to  XY,  and  CuniiUttlTo  Quarterly, 
topic  and  Mction  number. 
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Appeal  from  the  Circnlt  Court  of  Tazewell  county;  the  Hon. 
Theodobb  N.  Gbebit,  Judge,  presiding.  Heard  in  tUB  court  at  the 
April  term,  1918.    Affirmed.    Opinion  filed  July  2,  1914. 

Statement  hj  the  Court.  Lincoln  F.  MostoUer,  ad- 
ministrator with  the  will  annexed  of  Harvey  W.  Gove, 
deceased,  filed  a  petition  in  the  County  Court  of  Taze- 
well county  alleging  that  on  October  29,  1898,  Harvey 
W.  Gove,  entered  into  an  antenuptial  contract  with 
Jennie  Cress,  in  contemplation  of  a  marriage  between 
them,  which  provided  that  should  the  marriage  take 
place  Jennie  Cress  should  received  annually,  so  long 
as  she  lived  the  widow  of  Gove,  the  sum  of  $500,  to  be 
paid  by  the  executors  or  administrators  of  Gove,  which 
provision  is  in  lieu  of  dower,  widow  ^s  award  and  every 
claim  except  homestead  in  the  estate  of  Gove;  that 
Gove  was  to  provide  Jennie  Cress  with  a  homestead 
costing  -$2,500,  or  more,  and  if  she  should  survive  Gove 
she  is  to  have  the  use  of  it  during  her  life,  she  taking 
care  of  it  and  paying  all  taxes ;  that  Gove  and  Jennie 
Cress  were  thereafter  married  and  Gove  died  testate 
January  13,  1905;  that  his  will  was  admitted  to  pro- 
bate ;  that  it  directs  the  payment  of  his  debts,  recites 
the  antenuptial  contract  and  marriage  and  directs  its 
provisions  to  be  carried  out  by  semiannual  payments 
as  specified  in  the  contract,  and  gives  to  the  widow  the 
use  of  a  horse,  furniture,  etc.,  so  long  as  she  remains 
his  widow,  in  addition  to  the  provisions  of  the  con- 
tract ;  that  it  directs  that  $1000  be  invested  at  interest, 
the  proceeds  to  be  used  towards  paying  a  pastor  ^s  sal- 
ary, and  that  $50  be  invested,  the  proceeds  of  which  an- 
nually are  to  be  used  in  caring  for  a  cemetery  lot,  and 
**if  the  proceeds  of  my  estate  each  year  amount  to 
more  than  enough  to  pay  the  above  claims''  the  bal- 
ance be  turned  over  to  his  heirs.  The  will  appointed 
Jennie  Gove  and  another  party  executors. 

The  executors  resigned  and  the  petitioner  was  ap- 
pointed administrator.  The  petition  recites  that  the 
administrator  is  desirous  of  closing  up  the  estate  and 
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of  paying  Jennie  Gove  a  gross  sum  in  lieu  of  her  $500 
annuity,  and  that  petitioner  had  endeavored  to  come 
to  an  agreement  with  her  for  the  payment  of  a  gross 
sum  or  the  purchase  of  an  annuity  but  had  been  unable 
to  make  any  agreement  with  her. 

Jennie  Gove  answered  the  petition  admitting  the 
antenuptial  contract,  the  making  of  the  will  and  the 
death  of  Gove,  and  denies  that  she  can  be  compelled  to 
receive  a  gross  sum  in  lieu  of  the  provisions  of  the  con- 
tract, and  insists  that  the  contract  and  will  make  her 
annuity  under  the  contract  a  lien  on  the  estate,  and 
that  under  the  will  only  the  residue  of  the  income  an- 
nually remaining  after  the  payment  of  her  annuity  is 
to  be  divided.  The  answer  states  that  Lulu  G.  Mos- 
toller, the  wife  of  the  petitioner,  is  the  only  heir  of  the 
estate,  and  the  only  right  she  has  in  the  estate  until 
the  death  of  defendant  is  the  right  to  the  residue  of  the 
income  after  the  annual  payments  have  been  made  in 
accordance  with  the  antenuptial  contract  and  said  will, 
and  insists  that  the  County  Court  has  no  jurisdiction 
in  the  matter  in  controversy. 

The  County  Court  made  an  order  that  $15,000 
of  said  estate  be  set  aside  to  purchase  first  mortgage 
bonds  to  be  approved  by  the  court,  from  the  income  of 
which  the  administrator  pay  the  annuity  to  Jennie 
Gove,  and  the  balance  of  the  income  therefrom  annu- 
ally to  Lulu  G.  Mostoller  during  the  lifetime  and  wid- 
owhood of  Jennie  Gove,  and  at  her  death  or  marriage 
that  he  pay  the  principal  to  Lulu  G.  Mostoller.  Jennie 
Gove  appealed  from  the  order  of  the  County  Court  to 
the  Circuit  Court,  where  on  a  hearing  the  petition  was 
dismissed.  The  administrator  has  appealed  to  this 
court 

Wbltt,  Sterling  &  Whitmobb  and  W.  E.  Cubran, 
for  appellant. 

Jesse  Biace^  Jb.,  for  appellee. 
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Mb.  Pbesiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

The  evidence  shows  that  the  estate  consists  of  the 
homestead,  worth  about  $4,000  which  the  appellee  is 
in  possession  of  and  entitled  to  as  long  as  she  remains 
the  widow  of  the  testator,  together  with  farm  lands  in 
Kossuth  county,  Iowa,  of  the  value  of  $16,000,  farm 
land  in  Livingston  county,  Missouri,  of  the  value  of 
$8,000  and  about  $2^000  of  personal  estate  which  is 
loaned  out  by  the  administrator. 

The  will  gives  the  executors  power  to  sell  and  con- 
vey real  estate  necessary  to  carry  out  the  provisions  of 
the  will.  An  administrator  with  the  wiLl  annexed  has 
no  power  to  sell  real  estate  by  virtue  of  the  will. 
Frackelton  v.  Masters,  249  111.  33.  By  the  will  of  the 
deceased  and  the  antenuptial  contract,  a  trust  is  cre- 
ated to  last  during  the  life  or  widowhood  of  Jennie 
Gove.  Harris  v.  Fergwy,  207  111.  534 ;  Ingraham  v.  In- 
graham,  169  ni.  470. 

The  County  Court  under  the  Constitution  and  the 
statute  has  jurisdiction  in  all  matters  of  probate 
and  settlements  of  estates.  While  it  exercises  equi- 
table as  well  as  legal  powers  iq  the  settlement  of 
estates  of  deceased  persons,  yet  it  exercises  only 
such  equitable  jurisdiction  under  equitable  rules 
and  principles  as  is  necessary  for  the  allowance  of 
claims  of  an  equitable  nature.  The  County  Court 
has  not  general  chancery  jurisdiction  and  is  without 
jurisdiction  where  trusts  or  reinvestments  of  the  es- 
tate are  involved.  It  was  said  in  Re  Estate  of  Mor- 
tenson,  248  111.  520 :  * '  The  settlement  of  an  estate,  iq 
legal  significance  and  common  understanding,  is  the 
process  by  which  letters  testamentary  or  of  adminis- 
tration are  granted,  assets  collected,  claims  allowed, 
debts  paid,  real  estate  sold  if  necessary  for  the  pay- 
ment of  debts,  and  the  property  distributed  to  those 
who  are  entitled  to  it  by  the  laws  of  descent  or  by  the 
will.    Such  settlement  has  no  relation  to  the  manage- 
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ment  or  execution  of  trusts,  which  are  either  entirely 
independent  of  the  administration  of  the  estate  by  the 
executor  or  administrator  to  the  same  extent  that  a  de- 
vise of  real  estate  is  independent  of  such  administra/- 
tion,  or,  if  the  trust  is  in  the  residue  of  property  com- 
mitted to  the  executor,  can  only  become  operative  af- 
ter the  settlement  of  the  estate  is  completed  and  the 
trustee  receives  the  property  from  the  executor.  •  •  • 
The  supervision  and  control  of  trusts,  based  on  the 
fact  that  they  are  created  by  will,  are  not  embraced 
within  the  words  ^probate  matters/  " 

The  prayer  of  the  petition  if  granted  in  effect  would 
be  a  direction  to  the  administrator  as  a  trustee,  au- 
thorizing a  sale  of  real  estate  and  the  investment  and 
reinvestment  of  the  funds  in  the  management  of  a 
trust  estate  under  the  direction  of  the  County  Court- 
In  such  matters  County  Courts  have  no  authority  or 
jurisdiction.  In  re  Estate  of  Mortenson,  supra; 
Frackelton  v.  Masters,  supra. 

The  Circuit  Court  on  an  appeal  from  the  County 
Court  has  no  greater  or  other  authority  or  jurisdiction 
than  was  vested  in  the  County  Court.  Miller  v.  Miller, 
82  HI,  463.  The  County  Court,  by  making  the  order  it 
made,  was  undertaking  to  make  a  new  contract  and 
will  for  the  testator.  It  did  not  have  any  authority  or 
jurisdiction  to  make  the  order  prayed  for,  and  the  Cir- 
cuit Court  did  not  err  in  dismissing  the  petition.  The 
order  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


220  Appellate  Ooubts  op  Illinois. 


Stoutenborough  et  aL  v.  Miller,  188  111.  App.  220. 


jr.  L.  Stontenborougli  and  Robert  Killer,  Appellees^  y* 

Edna  Mae  Miller,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  De  Witt  county;  the  Hon. 
William  G.  Cochbait,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1913.  Reyersed  and  remanded.  Opinion  filed  July  2, 
1914. 

Statement  of  the  Case. 

Proceeding  begun  in  the  County  Court  by  J.  L. 
Stoutenborough  and  Robert  Miller  to  have  a  conserv- 
ator appointed  for  Edna  Mae  Miller  on  the  ground  she 
was  feeble-minded  and  incapable  of  oaring  for  her 
property.  A  trial  by  jury  resulted  in  a  verdict  finding 
defendant  feeble-minded.  Upon  an  appeal  to  the  Cir- 
cuit Court  a  similar  verdict  was  returned  and  a  judg- 
ment was  entered  that  a  conservator  should  be  appoint- 
ed.   To  reverse  the  judgment,  defendant  appeals. 

Hebbigk  &  Hebbigk,  for  appellant. 

Ingham  &  Ikoham,  for  appellees. 

Mb.  Pbesiding  Jxtstiob  Thompson  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  EiViDENOB,  f  367^ — when  opinions  as  to  mental  capacity  inoovu 
petent.  On  the  hearing  of  a  petition  to  have  a  conseryator  ap- 
pointed for  defendant  on  the  ground  she  was  feeble-minded  and  in- 
capable of  caring  for  her  property,  permitting  the  petitioners 
to  ask  their  wltiiesses  after  they  had  testified  as  to  defendant's  men- 
tal capacity  whether  they  thought  she  would  know  and  under- 
stand the  nature  of  the  mortgage  for  three  thousand  dollars  exe- 
cuted by  her  upon  her  land  "and  other  like  questions,  and  permit- 

•See  niinols  Notes  DUrert,  Volfl.  ZI  to  XY.  «nd  ComiilftttTo  QamrUaelj, 
toplo  and  Motton  number. 
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ting  them  to  ask  the  same  questions  of  defendant's  witnesses  on 
cross-examination,  held  improper  for  the  reason  the  witnesses  were 
not  experts,  and  that  though  they  were  competent  to  give  an  opinion 
concerning  defendant's  mental  condition,  from  what  they  had  seen 
and  observed,  they  knew  nothing  about  the  mortgage  except  what 
they  had  been  told,  and  were  no  better  qualified  to  give  expert 
opinion  with  reference  to  her  capacity  to  understand  the  mortgage 
than  the  jury. 

2.  Evidence,  S  365^ — appHcaHlity  of  rule  as  to  opinion  evidence 
on  cross-examination.  The  rule  concerning  the  right  of  lay  wit- 
nesses to  give  their  opinion  is  the  same  whether  the  questions  are 
asked  on  direct  or  cross-examination. 

3.  Insane  persons,  §  5* — admissihility  of  evidence.  In  a  proceed- 
ing for  the  appointment  of  a  conservator,  where  the  issue  was 
whether  the  defendant  was  feeble-minded,  a  note  given  to  defendant 
by  her  brother  shortly  before  the  trial  held  admissible. 

4.  iNSTBUcnoNS,  S  81^ — wTien  objectionable  as  argumentative. 
On  the  hearing  of  a  petition  for  the  appointment  of  a  conservator, 
seven  instructions  given  at  the  request  of  the  petitioners  field 
improper  as  being  argumentative  in  their  nature  in  that  they  di- 
rected the  attention  of  the  Jury  to  a  note  and  mortgage  given  by  de- 
fendant and  told  the  Jury  that  they  should  consider  them  with  all 
the  other  evidence. 

6.  Instbtjctions,  S  81^ — when  objectionable  as  argumentative. 
In  a  proceeding  for  the  appointment  of  a  conservator,  an  instruction 
telling  the  Jury  that  the  proceeding  was  for  the  purpose  of  protect- 
ing the  estate  of  defendant,  held  objectionable  as  argumentative. 


Ed.  Walther,  Appellee,  t.  Chicago  &  Alton  Railroad 

Company,  Appellant. 

1.  Master  and  servant,  S  694* — when  evidence  sustains  recov- 
ery for  injury  resulting  from  negligent  order  of  foreman.  In  an 
action  against  a  railroad  company  to  recover  for  personal  injuries 
received  by  plaintiff  in  defendant's  yards,  alleged  to  have  been 
caused  by  the  negligent  order  of  a  foreman  in  signaling  the  en- 
gineer on  a  derrick  car  to  "come  ahead"  while  plaintiff  was  prepar- 
ing the  coupling  between  the  derrick  and  another  car  in  obedience 
to  said  foreman's  orders,  held  that  a  verdict  for  plaintiff  was  sus- 
tained by  the  evidence. 

•Sm  minols  Note*  Dtsett,  Yolfl.  ZI  to  XV,  and  OnmiiUtttTe  Qnartorly, 
topie  and  Mctlon  number. 
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2.  Witnesses,  §  337* — when  prior  incoruUtent  statements  may  he 
explained  on  re-examination.  In  an  action  for  personal  injuries 
alleged  to  have  resulted  from  the  negligent  order  of  defendant's 
foreman,  where  the  foreman  as  a  witness  testified  he  gave  the 
order,  and  for  the  purpose  of  impeaching  his  testimony  the  defend- 
ant showed  he  made  a  statement  in  writing  that  he  did  not  give 
the  order,  held  it  was  not  error  to  aUow  the  witness  on  redirect 
examination  to  be  asked  to  explain  the  statement  and  whether  it 
was  true. 

3.  WrrNEssEs,  S  838* — right  to  examine  concerning  impeaching 
evidence.  A  party  whose  witness  is  impeached  by  contradictory 
statements  is  entitled  to  show  the  circumstances  under  which  the 
statements  were  made,  and  the  party  who  impeached  the  witness  by 
showing  such  contradictory  statements  Is  not  entitled  to  further 
examine  on  the  question. 

4.  Witnesses,  S  213* — when  questions  asked  on  cross-examination 
may  he  excluded.  Refusal  to  permit  witnesses  to  be  asked  on 
cross-examination  concerning  their  testimony  on  a  former  trial  for 
the  purpose  of  impeachment,  held  not  error  where  the  questions 
were  either  repetitions  of  questions  already  answered  or  were  not 
contradictory  of  their  testimony  on  the  present  trial. 

6.  Master  and  sebyant,  %  883* — when  refusal  to  permit  ques- 
tions  to  he  asked  as  to  speed  of  car  harmless.  In  an  action  against 
a  railroad  company  to  recover  for  personal  injuries  received  by 
plaintiff  while  engaged  in  coupling  a  derrick  car  to  another  car, 
refusal  to  permit  plaintiff  to  be  asked  how  fast  the  derrick  could 
be  started  and  moved,  held  not  reversible  error  where  both  sides 
agreed  that  the  car  could  not  be  run  over  one  or  two  miles  an  hour. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Colostin  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.    Affirmed.    Opinion  filed  July  2, 1914. 

Bracken  &  Youkg  and  W.  B.  Leach  for  appellant; 
Silas  H.  Strawn,  of  counsel. 

DeMange,  QiLLBSPm  &  DbMakgb  and  Jbssb  E.  Hoff- 
man, for  appellee. 

Mb.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Plaintiff  recovered  a  verdict  and  judgment  against 
the  defendant  for  three  thousand  dollars  as  damages 

•Bee  lUinols  Note*  Dlswft,  YoU.  ZI  to  XV,  And  CnmiilAttve  i^famttmOj,  mm 
topic  and  Mctlon  nnmber. 
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for  personal  injuries,  from  which  the  defendant  prose- 
cutes this  appeal.  There  were  two  previous  trials  of 
this  case  before  a  jury.  At  the  first  trial  the  jury  dis- 
agreed, at  the  second  a  verdict  was  returned  against 
the  defendant  for  two  thousand  five  hundred  dollars, 
on  which  judgment  was  rendered.  That  judgment 
was  reversed  by  this  court  for  errors  of  law.  Walther 
V.  Chicago  &  A.  R.  Co.,  176  111.  App.  399. 

The  last  trial  was  had  on  the  two  counts  of  the  orig- 
inal declaration  on  which  the  second  trial  was  had  and 
an  additional  count.  The  counts  of  the  declaration  on 
the  former  trial  allege,  in  substance,  that  plaintiff  was 
in  the  employ  of  defendant  as  a  laborer  and  a  member 
of  the  ** clean-up''  gang  in  defendant's  Bloomington 
yards;  that  the  men  were  operating  a  derrick,  which 
was  being  used  to  transfer  coal  from  coal  cars  to 
locomotive  tenders ;  that  while  engaged  in  that  work  the 
derrick  remained  stationary ;  that  it  was  equipped  with 
motive  power  so  as  to  be  moved  along  the  track  by  its 
own  power,  and  was  so  used  as  a  switch  engine;  that 
the  derrick  and  engineer  in  charge  of  it  were  under  the 
direction  of  the  foreman  of  the  gang;  that  plaintiff's 
work  was  to  wave  signals  to  the  engineer  when  to  move 
the  derrick  boom;  that  plaintiff  was  directed  by  the 
foreman  to  prepare  the  coupling  on  the  derrick  for  the 
purpose  of  using  said  derrick  as  a  switch  engine  to 
move  the  car  on  which  the  gang  was  working;  that  in 
obedience  to  said  order  he  stepped  in  front  of  the  der- 
rick, and  while  in  the  act  of  preparing  the  coupling 
and  in  the  exercise  of  ordinary  care,  without  warning 
to  him  the  foreman  negligently  signaled  the  engineer 
to  come  ahead,  which  signal  the  engineer  promptly 
obeyed  and  started  the  derrick,  and  plaintiff's  foot 
was  caught  and  crushed.  One  of  these  counts  alleges 
that  the  foreman  was  not  a  fellow-servant  with  plain- 
tiff; the  other  that  plaintiff  had  no  experience  as  a 
switchman  working  with  moving  engines  or  cars,  and 
did  not  know  of  the  danger  attendant  upon  using  said 
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derrick  as  a  switch  engine.  The  additional  count 
pleads  with  greater  detail  the  facts  pleaded  in  the 
original  counts,  and  avers  that  plaintiff  did  not  know 
and  by  the  exercise  of  reasonable  care,  etc,  would  not 
have  known  that  said  derrick  would  then  and  there 
move  while  he,  the  plaintiff,  was  then  and  there  pre- 
paring the  said  coupling  as  aforesaid,  and  that  the  said 
foreman  knew  or  by  reasonable  care  should  have 
known  that  an  order  directing  the  said  engineer  to 
move  said  derrick  in  a  southerly  direction,  while 
the  plaintiff  was  preparing  said  coupling,  was  reason- 
ably liable  to  directly  result  in  the  moving  of  said 
derrick  towards  the  plaintiff  and  in  an  injury  to  him. 

The  evidence  shows  that  plaintiff  at  the  time  of  the 
injury  was  about  twenty-six  years  of  age  and  had  been 
working  for  several  years  as  a  member  of  a  clean-up 
gang  in  the  Bloomington  yards  of  defendant  and  that 
the  duties  of  the  clean-up  gang  were  to  clean  up  junk, 
load  and  unload  material  in  the  shops  and  coal  in  the 
yards  under  the  direction  of  the  foreman.  The  der- 
rick is  a  low  flat  car  about  nine  feet  wide  and  eleven 
feet  long  on  which  were  a  boiler,  engine,  windlass, 
boom  and  other  attachments  which  make  up  a  der- 
rick. This  derrick  car  can  move  with  its  own  power 
very  slowly,  not  to  exceed  one  to  two  miles  an  hour, 
and  it  was  used  at  times  to  move  cars.  The  distance 
from  the  top  of  the  rail  to  the  under  side  of  the  platform 
of  the  derrick  car  is  twenty-two  inches  and  to  the  top 
of  the  platform  thirty-four  inches.  The  distance  from 
the  center  of  the  front  wheels  to  the  front  of  the  plat- 
form is  eighteen  inches,  so  that  the  front  of  the  wheels 
is  but  little  back  of  the  front  edge  of  the  platform. 
Plaintiff  had  frequently  worked  with  the  derrick  by 
which  he  was  injured  and  had  acted  as  foreman  in  the 
absence  of  John  Askew,  the  regular  foreman. 

On  the  day  of  the  injury,  because  of  some  trouble  at 
the  coal  chutes,  the  gang  of  which  plaintiff  was  a  mem- 
ber were  loading  locomotive  tenders  with  coal  from 
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coal  cars  with  the  derrick.  The  plaintiff  had  been  sent 
away  from  the  derrick  on  some  errand,  and  while  he 
was  absent  a  switch  engine  had  bumped  into  some  cars 
and  the  derrick,  pushing  them  so  as  to  block  another 
track  and  it  had  become  necessary  to  push  certain 
loaded  cars  further  along  the  track  to  clear  the  block- 
ade. The  foreman  directed  the  derrick  car  to  be  used 
for  that  purpose.  The  plaintiff  returned  from  his  er- 
rand about  that  time  and  the  foreman  ordered  him  to 
get  the  coupling  on  the  derrick  ready  to  push  with  the 
derrick  car  a  coal  car  which  stood  a  few  feet  south* 
The  coupling  is  a  flat  piece  of  iron  about  four  feet  long, 
three  inches  wide  and  an  inch  thick,  one  end  of  which 
is  fastened  to  the  drawbar,  and  the  other  end,  when  not 
in  use,  is  swung  around  and  hooked  up  to  the  derrick 
platform.  The  track  where  the  derrick  stood  was  bal- 
lasted with  cinder^  practically  level  with  the  top  of  the 
rails,  both  between  the  rails  and  outside  of  them.  The 
plaintiff,  on  the  order  of  the  foreman  to  get  the  coup- 
ling ready,  stepped  between  the  cars,  and  the  derrick 
car  moved  towards  the  coal  car  catching  plaintiff's 
foot  between  a  wheel  and  the  rail  and  ran  over  it  so 
that  he  lost  his  foot  and  leg.  The  foreman  ordered 
the  engineer  on  the  derrick  car  to  come  ahead.  The 
evidence  tends  to  show  that  the  foreman  had  never  be- 
fore given  the  order  to  move  the  derrick  before  the 
men  arranging  the  coupling  had  got  it  ready  and  re- 
tired to  a  safe  place,  and  that  the  signal  or  direction 
to  the  engineer  to  move  the  car  had  always  been  given 
by  the  man  working  at  the  coupling.  The  plaintiff 
testified  that  he  did  not  know  of  and  had  not  heard  or 
seen  any  order  or  signal  to  the  engineer  to  move  the 
derrick,  when  he  undertook  to  comply  with  the  order 
of  the  foreman. 

The  principal  contention  of  the  defendant  is  that 
the  orders  were  given  to  the  plaintiff  and  the  engineer 
at  the  same  time,  and  that  plaintiff  heard  the  order 
to  the  engineer  to  come  ahead,  and  that  the  plaintiff 
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was  not  in  the  exercise  of  ordinary  care  in  stepping  be- 
tween the  cars  when  the  engineer  had  been  directed  to 
move  the  derrick.  If  the  plaintiff  did  not  know  of  an 
order  or  signal  to  the  engineer  to  start  the  derrick  for- 
ward, the  plaintiff  was  very  liable  to  be  injured  be- 
cause the  ballast  and  the  top. of  the  rail  were  on  a  level 
and  the  distance  back  from  the  front  of  the  car  where 
the  space  between  the  wheel  and  the  rail  would  catch 
a  man's  foot,  if  any  part  of  it  should  be  on  the  rail  or 
just  inside  the  rail,  was  but  a  very  few  inches.  The 
question  of  negligence  on  the  part  of  the  defendant 
and  the  exercise  of  ordinary  care  by  the  plaintiff  were 
questions  of  fact  concerning  which,  when  all  the  evi- 
dence bearing  on  the  questions  is  considered,  this 
court  would  not  be  justified  in  interfering  with  the 
verdict  of  the  jury.  We  cannot  say  the  verdict  is  not 
sustained  by  the  preponderance  of  the  evidence. 

The  only  other  contentions  of  defendant  are  that  the 
court  erred  in  the  admission  and  rejection  of  evidence. 
The  witness  Askew,  who  was  defendant's  foreman  at 
the  time  of  the  injury  to  appellee,  but  who  was  not  in 
the  employ  of  appellant  at  the  time  of  the  trial,  made 
a  statement  in  writing  to  appellant  that  he  had  not 
given  any  order  to  move  the  derrick  at  the  time  of  the 
accident.  As  a  witness  for  the  plaintiff  he  testified 
that  he  did  direct  the  moving  of  the  derrick  car.  On 
re-examination  by  the  plaintiff  he  was  asked  to  explain 
the  statement  and  whether  it  was  true  or  not.  An  ob- 
jection was  overruled  and  the  witness  replied  he  was 
then  working  for  the  Company  and  didn't  care  to  take 
any  blame  on  himself.  A  party  whose  witness  is  im- 
peached by  contradictory  statements  is  entitled  to  the 
circumstances  under  which  the  contradictory  state- 
ment was  made,  but  the  party  who  had  impeached  the 
witness  by  showing  contradictory  statements  was  not 
entitled  to  further  examine  on  the  question.  Atchison, 
T.  (&  S.  F.  R.  Co.  V.  Feehan,  149  HI.  202;  1  Greenleaf 
on  Evidence,  sec.  462. 
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Objections  were  sustained  to  other  questions  put  to 
Askew  and  plaintiff  on  cross-examination  concerning 
their  testimony  given  on  a  former  trial  for  the  purpose 
of  impeachment.  The  questions  were  either  repeti- 
tions of  questions  already  answered  or  were  not  con- 
tradictory of  their  evidence  on  this^  trial.  The  trial 
court  appears  to  have  been  liberal  in  permitting  the 
repetition  of  questions  already  answered  either  in  the 
same  or  in  different  forms. 

It  is  also  insisted  that  the  court  erred  in  sustaining 
objections  to  questions  put  to  plaintiff  as  to  how  fast 
the  derrick  could  be  started  and  moved.  Both  sides 
agree  that  the  car  could  not  be  run  over  one  or  two 
miles  an  hour,  or  faster  than  a  man  would  walk.  While 
it  would  not  have  been  error  to  have  overruled  the  ob- 
jections it  was  not  reversible  error  to  sustain  them. 
We  find  no  merit  in  any  of  the  contentions  of  defend- 
ant or  reversible  error  in  the  case  and  the  judgment  is 
affirmed. 

Affirmed, 


Oscar  Handel  and  Albert  Schwarzman,  Defendants  In 
Error,  y.  Bloomlngton  and  Normal  aBUway  and 
Llgkt  Company,  Plaintiff  In  Error. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosTiv  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.    Affirmed.    Opinion  filed  July  2,  1914. 

Statement  of  the  Case. 

Action  by  Oscar  Mandel  and  Albert  Schwarzman 
against  Bloomington  and  Normal  Railway  and  Light 
Company  to  recover  damages  for  injury  to  a  team  of 
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muleSy  wagon  and  harness  by  being  struck  by  a  street 
car  of  the  defendant  at  a  street  intersection.  A  trial 
resulted  in  a  verdict  for  three  hundred  and  fifty  dollars 
against  the  defendant,  on  which  judgment  was  ren- 
dered. To  reverse  the  judgment,  defendant  prosecutes 
a  writ  of  error. 

Livingston  &  Baoh,  for  plaintiff  in  error;  Siqmund 
Livingston,  of  counsel. 

Light  &  Light,  for  defendants  in  error. 

Me.  PfiEsmiNG  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Street  baxleoadb,  I  181* — when  recovery  of  damagen  re<1iZ^ 
ing  from  collision  at  Btreet  intersection  sustained  by  the  evidence. 
In  an  action  to  recover  damages  for  the  loss  of  a  team  of  mules 
by  being  struck  by  a  street  car  at  a  street  intersection,  a  verdict  for 
plaintiff  on  conflicting  evidence  as  to  the  speed  the  team  was  being 
driven  and  the  rate  at  which  the  car  was  running,  held  sustained 
by  the  evidence. 

2.  iNBTBTTOTioiTS,  |  17* — When  instruction  erroneous  as  tending 
to  encourage  a  disagreement  of  the  jury.  Requested  InstructionB 
containing  a  statement  that:  "No  juror  should  consent  to  a  ver- 
dict which  does  not  meet  with  the  approval  of  his  own  judgment 
and  conscience  after  due  deliberation  with  his  fellow  jurors  after 
fairly  considering  all  the  evidence  admitted  by  the  court  and  the 
law  as  given  in  the  instructions,"  held  properly  refused  as  tending 
to  encourage  and  invite  a  disagreement. 

3.  Evidence,  §  430* — tohen  toitness  not  disqtMlifled  to  give  tes- 
timony on  value.  A  witness  called  to  testify  as  to  the  value  of 
mules,  held  not  disqualified  by  his  testimony  that  he  was  not  an 
expert  on  mules,  but  knew  the  value  of  them. 

4.  Steeet  bailboadb,  |  149* — when  requested  instruction  prop- 
erly  refused.  In  an  action  to  recover  for  the  loss  of  a  team  of 
mules  by  being  struck  by  one  of  defendant's  street  cars  at  a  street 
intersection,  a  requested  instruction  which  told  the  jury  that  it  was 
not  material  whether  a  gong  was  sounded  if  they  believed  the 
driver  of  the  team  saw  or  could  have  seen,  heard  or  could  have 

•See  nilnoto  Notes  Dtgeet,  Tola.  %1  to  XV,  and  CnmnlAtlTe  Qnarterij, 
t4Vle  and  lectloii  munber. 
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heard  the  car  by  the  use  of  reasonable  care  on  his  part,  held  prop* 
erly  refused  for  the  reason  the  law  does  not  excuse  the  failure  to 
sound  the  gong  on  the  possibility  of  the  traveler  seeing  or  hearing 
a  car  in  the  exercise  of  due  care  but  only,  if  in  the  exercise  of  ordi- 
nary care,  he  would  or  must  have  seen  it 

6.  Afpbal  and  bbbob,  |  1588* — when  giiHng  of  incomplete  in- 
struction not  reverailfle  error.  The  giving  of  an  instruction  which 
stated:  "The  jury  are  the  judges  of  the  questions  of  fact  in  the 
case,  and  the  court  does  not  by  any  instruction  given  to  the  jury 
in  this  case  intend  to  instruct  the  jury  how  they  should  find  any 
question  of  fact  in  this  case,"  held  not  reversible  error  for  the 
reason  it  did  not  state  "from  the  evidence  in  the  case  under  the 
instructions  of  the  court,"  where  the  jury  were  fully  instructed  and 
the  error  could  not  have  misled  the  jury. 


Ill  re  Estate  of  William  Darley,  Deceased. 

Objections  of  A.  L.  Hamilton  et  al.^  Appellees,  to  Final 
Beport  of  Benjamin  Barley,  Administrator,  Ap- 
pellant. 

1.  INSUBANCX,  I  887* — when  proceeds  of  life  insurance  policy 
are  assets  of  the  estate.  The  proceeds  of  a  mutual  life  insurance 
policy  paid  to  the  administrator  of  the  insured  pursuant  to  the 
terms  of  the  policy  where  the  beneficiaries  named  have  died  before 
the  assured,  held  to  become  assets  of  the  estate  and  not  to  belong  to 
the  heirs  of  the  insured. 

2.  INSXTRANCX,  §  838* — statute  construed  as  to  exemption  of  pro- 
ceeds of  policy  from  dehts  of  assured.  Section  26  of  the  Mutual 
Assessment  Act  of  1893,  J.  lb  A.,  f  6578,  exempting  benefit  funds 
from  attachment  or  other  process  to  pay  any  debt  of  a  policy  holder 
or  beneficiary,  is  designed  to  protect  the  society  from  legal  process 
by  creditors  of  its  members  and  cannot  be  construed  to  exempt 
the  proceeds  of  a  policy  from  the  debts  of  the  assured  after  they 
have  been  paid  to  the  administrator  of  the  assured. 

8.  Tbial,  §  293* — when  propositions  of  law  may  not  he  submitted. 
Propositions  of  law  cannot  be  presented  on  an  appeal  to  the  Circuit 
Court  from  an  order  of  the  County  Court  requiring  the  proceeds  of 
an  insurance  policy  to  be  inventoried  and  distributed  as  assets  be- 
longing to  the  estate. 

•See  nilnoto  Notes  DtsMt,  Vols.  ZI  to  XV,  Mid  OvmvUitlTo  Qoartorly, 
topte  and  section  nninbor. 
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Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
J.  J.  CooKB,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1914.  Affirmed.  Opinion  filed  July  2, 1914.  Oertiorofi  allowed 
by  Supreme  Court 

Ed.  D.  Hbney,  for  appellant. 

William  N.  Haibobovb  and  Kibby,  Wilson  &  Bald- 
win, for  appellees. 

Mb.  Pbesidikg  Jubticb  Thompson  delivered  the 
opinion  of  the  court. 

William  Darley  in  August,  1907,  was  a  resident  of 
Waverly,  Illinois.  The  Merchants'  Life  Association 
of  Burlington,  Iowa,  is  a  mutual  assessment  benevo- 
lent association,  incorporated  under  the  Laws  of  Iowa 
to  do  a  life  insurance  business  on  the  assessment  plan, 
and  was  authorized  to  do  business  in  Illinois,  and  main- 
tained a  general  agency  at  Alton,  Illinois.  In  August, 
1907,  William  Dariey  made  application  to  the  Mer- 
chants' Life  Association  for  a  policy  of  insurance  on 
his  life.  He  was  examined  at  Waverly,  and  a  policy 
for  $2,000  was  issued  on  his  life  payable  at  his  death 
to  Mary  Darley,  his  wife,  as  beneficiary.  The  policy 
was  delivered  to  Darley  at  Waverly.  Mary  Darley, 
his  wife,  the  beneficiary  named  in  the  certificate,  died, 
and  Mary  Darley,  his  mother,  was  thereafter  designat- 
ed and  made  the  beneficiary.  She  also  died  before  the 
insured.  Then,  without  again  designating  a  benefici- 
ary, the  insured  died  leaving  two  minor  children  as 
his  only  heirs  surviving  him.  A  guardian  was  ap- 
pointed and  qualified  for  the  children  and  is  now  act- 
ing as  such  guardian.  William  Darley  was  insolvent 
at  the  time  of  his  death.  William  Darley,  the  father 
of  the  insured,  was  appointed  administrator  of  the 
estate  of  the  deceased  and  collected  and  receipted  for 
the  $2,000  paid  on  the  policy  of  insurance.  A  number 
of  claims  were  presented  in  the  County  Court  and  al- 
lowed against  the  estate ;  among  these  the  claim  of  A. 
L.  Hamilton,  based  on  a  judgment  rendered  against 
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William  Darley  in  May,  1912,  was  allowed  in  the  stun 
of  $4,236.70,  and  classified  as  a  claim  of  the  seventh 
dass. 

The  administrator  filed  a  final  report  in  the  estate 
in  the  Connty  Conrt,  showing  that  he  had  received 
$2,000  on  the  policy  from  the  Merchants'  Life  Associa- 
tion of  Burlington,  Iowa,  and  that  the  estate  had  no 
other  fnnds,  and  stating  that  the  fund  received  from 
the  policy  belonged  to  Winifred  Darley  and  Carl  B. 
Darley,  minor  heirs  of  the  insured,  and  asking  for  an 
order  from  the  court  that  he  be  directed  to  pay  the 
proceeds  of  said  policy  to  the  guardian  of  said  chil- 
dren and  thereupon  be  discharged  as  such  admin- 
istrator. Notice  of  the  hearing  on  this  report 
was  duly  given  to  the  creditors  and  all  parties  in- 
terested in  the  estate.  Hamilton  and  another  creditor 
of  the  estate  appeared  and  filed  objections  to  the  re- 
port denying  the  right  of  the  heirs  to  receive  the  pro- 
ceeds of  the  insurance  policy,  and  insisting  that  the 
$2,000  be  inventoried  and  distributed  as  assets  of  the 
estate.  The  County  Court  sustained  the  objections  to 
the  report  and  ordered  that  the  administrator  inven- 
tory said  money  and  pay  the  same  out  as  assets  of  the 
estate  on  claims  according  to  their  class  as  provided 
by  the  statute.  The  administrator  appealed  from  the 
order  of  the  County  Court  to  the  Circuit  Court  where, 
on  a  hearing,  a  similar  order  was  made  and  the  ad- 
ministrator appeals  from  that  order  to  this  court. 

The  only  question  involved  is  whether  the  money  col- 
lected on  the  insurance  policy,  or  certificate,  belongs  to 
the  children  of  the  assured  or  is  assets  of  the  estate  in 
the  hands  of  the  administrator. 

The  policy  on  the  life  of  the  insured^  on  which  the 
Merchants'  life  Association  paid  the  $2,000,  provides : 
*'In  the  event  of  the  death  of  the  beneficiary  prior  to 
that  of  the  member,  or  in  case  none  is  named,  the  ben- 
efit then  to  be  payable  to  the  legal  representatives  of 
the  deceased  member."    ^^The  words  'Legal  repre- 
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sentatives/  in  the  commonly  accepted  sense,  mean  ad- 
ministrators or  executors.  What  construction  shall 
be  given  to  the  phrase  'legal  representatives,'  depends 
upon  the  intention  of  the  party  using  it.  Wamecke 
V.  Lembca,  71  HI.  91.  It  was  competent,  under  our  law, 
for  the  intestate  to  have  made  the  policy  payable  to 
his  widow  or  to  his  heirs,  to  the  exclusion  of  his  cred- 
itors ;  but  this  he  did  not  do.  He  chose  to  make  it  pay- 
able to  his  'legal  representatives,'  and,  in  this  instance, 
the  legal  representative  of  the  intestate  is  his  admin- 
istratrix. Had  it  been  the  intention  the  proceeds  of 
the  policy  should  go  to  the  widow  or  heirs,  to  the  ex- 
clusion of  creditors,  apt  words  no  doubt  would  have 
been  used  to  express  that  purpose ;  but  no  such  inten- 
tion is  manifested.  The  term  employed,  'legal  repre- 
sentatives,' must  be  understood  in  its  ordinary  mean- 
ing, which  is,  administrators  or  executors,  and  cannot, 
by  construction  in  this  case,  be  held  to  include  the 
widow,  and  heirs,  to  the  exclusion  of  the  administra- 
trix.'' People  for  u^e  of  Schuchert  v.  Phelps,  78  HI. 
147,  citing  other  cases.  To  the  same  effect  is  Johnson 
V.  Van  Epps,  110  111.  552. 

The  Merchants'  Life  Association  is  an  Iowa  corpo- 
ration. Section  XV  of  its  charter  provides :  "No  cer- 
tificate of  membership  or  policy  shall  be  issued  by 
this  association  to  any  person  under  the  age  of  eight- 
een years  nor  over  the  age  of  fifty-five  years,  nor  un- 
less the  beneficiary  under  such  certificate  shall  be  the 
husband,  wife,  relative,  legal  representative,  heir  or 
legatee  of  such  insured  member."  The  Iowa  Code, 
sec.  1789,  also  provides  who  may  be  beneficiaries  and 
names  as  such,  "the  husband,  wife,  relative,  legal  rep- 
resentative, heir,  creditor  or  legatee  of  the  insured 
member." 

Appellant  contends  that  because  the  policy  was  is- 
sued by  a  mutual  assessment  company  and  the  statute 
of  Illinois  for  the  incorporation  of  such  companies 
(Session  Laws  1893,  p.  128,  sea  25;  Hurd's  St.  1913, 
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p.  1455,  J.  &  A.  ^  6573,)  provides  that  the  money  or 
henefit  rendered  hy  any  corporation  authorized  to  do 
hnsiness  under  this  act  shall  not  be  liable  to  attach- 
ment nor  to  be  taken  by  any  operation  of  law  to  pay 
any  debt  of  a  policy  holder  or  beneficiary,  that  there- 
fore the  proceeds  of  this  policy  cannot  be  used  to  pay 
the  debts  of  the  assured.  It  is  argued  that  this  section 
of  the  statute  has  not  been  construed  by  the  courts  of 
this  State.  The  courts  have  construed  section  9  of 
the  Fraternal  Insurance  Act  of  1893,  (J.  &  A.  If  6656), 
the  language  of  which  is  almost  identical  with  section 
25  of  the  Mutual  Assessment  Act,  and  held  that  this 
section  is  only  designed  to  protect  the  societies  from 
legal  process  by  creditors  of  their  members.  Martin 
V.  Martin,  187  HI.  200.  The  language  of  the  Mutual 
Assessment  Act  is  not  subject  to  a  different  construc- 
tion. There  is  no  reason  for  giving  the  language  of 
the  policy  a  construction  which  would  change  the  clear 
and  usual  construction  given  to  the  description  of  the 
beneficiary  of  the  insured  in  the  policy.  That  would 
be  making  a  new  contract.  We  are  constrained  to  hold 
that  the  proceeds  of  the  policy  are  funds  in  the  hands 
of  the  administrator  to  be  administered,  the  same  as 
other  assets  belonging  to  the  estate. 

Propositions  of  law  requested  by  appellant  announc- 
ing the  law  as  contended  by  him  were  marked  refused. 
This  holding  is  also  assigned  for  error.  This  is  a  case 
where  the  parties  were  neither  entitled  to  a  trial  by 
jury  nor  to  present  propositions  of  law.  Schofield  v. 
Thomas,  236  111.  417;  Cliford  v.  Gridley,  113  HI.  App. 
164. 

The  court,  however  held  the  law  correctly  in  decid- 
ing the  case.  The  order  of  the  Circuit  Court  is  af- 
firmed. 

Affirmed. 


234  AppELiiATE  Courts  op  lUiiNOis. 

Richardson  v.  Johns,  188  IlL  App.  234. 


John  Biehardson,  Appellee,  t.  W.  H.  Johns,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon.  E.  R.  E. 
KiMBBOUGH,  Judge,  presiding.  Heard  In  this  court  at  the  April 
term,  1914.    Affirmed.    Opinion  filed  July  2,  1914. 

Statement  of  the  Case. 

Action  by  John  Bichardson  against  W.  H.  Johns  on 
a  promissory  note  for  five  hundred  dollars  purporting 
to  be  signed  by  defendant  and  others.  The  defendant 
filed  a  verified  plea  denying  the  execution  of  the  note. 
A  jury  returned  a  verdict  finding  for  plaintiff  and  a 
judgment  was  rendered  on  the  finding.  To  reverse  the 
judgment,  defendant  appeals. 

Chables  C.  Lee,  for  appellant. 

MabshatJj  &  Shuey,  for  appellee. 

Mb.  Pbesiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1,  Appeal  and  kbbob,  I  460* — when  competency  of  testimony  not 
saved  for  review.  The  competency  of  a  question  asked  of  a  witness 
and  his  answer  thereto  are  not  saved  for  review  where  the  record 
shows  no  objection  to  the  question. 

2.  Witnesses,  |  86* — when  witness  not  incompetent  to  testify 
to  siffnature.  In  an  action  on  a  promissory  note  where  a  witness 
was  called  to  prove  defendant's  signature  on  the  note  and  testified 
that  he  knew  defendant,  that  he  had  seen  him  write  his  signature 
and  that  he  knew  his  signature,  and  It  developed  on  his  cross-ex- 
amination that  he  had  a  note  against  the  defendant  which  the  latter 
denied  making,  held  that  the  facts  developed  on  cross-examination 
did  not  make  the  witness  Incompetent  to  testify  to  the  signature, 
but  only  afTected  his  credibility. 

*8ee  lUInoto  Notes  Disett,  Volt.  XI  to  XV,  Mid  OnowilatlTo  <|iiartorlj, 
topic  and  Mctlon  niimbor. 
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A.  W.  Askins,  Administrator,  Appellee,  y.  Homer  Hott 

et  aL,  Appellants. 

1.  Infants,  |  25* — authority  to  stipulate  for.  No  person  has  any 
authority  to  stipulate  In  hehalf  of  a  minor. 

2.  Stipulations,  |  2* — right  to  stipulate  as  to  jurisdiction,  A 
stipulation  for  the  hearing  of  a  petition  by  an  administrator  to  sell 
real  estate  to  pay  debts  in  the  Circuit  Court,  without  a  previous  hear- 
ing in  the  County  Court,  held  to  be  of  doubtful  efficacy. 

3.  Appeal  and  ebrob,  |  1712* — when  unargued  assignments  of 
error  waived.  An  assignment  of  error  relating  to  the  Jurisdiction 
of  the  trial  court  may  not  be  considered  when  such  question  is  not 
argued. 

4.  £2zBCUTOB8  AND  ADMiNiSTBATOBs,  |  380* — right  of  heirs  to  COfl- 
test  validity  of  allowed  claims.  On  petition  by  an  administrator  to 
sell  real  estate  to  pay  claims  allowed  the  estate  of  a  deceased 
person,  the  heirs  may  contest  the  yalldlty  of  any  claim  that  has 
been  allowed. 

5.  Bills  and  notes,  |  298* — when  giving  of  new  note  in  lieu  of 
old  one  operates  as  payment.  Evidence  held  to  show  that  the  giving 
of  a  new  note  by  a  husband  in  lieu  of  one  previously  given  by  the 
husband  and  wife  constituted  payment  of  the  old  note,  where  it 
appeared  the  old  note  was  stamped  paid,  that  the  new  note  con- 
tained indorsements  as  to  the  payment  of  interest  and  that  the 
holder  had  recovered  a  judgment  on  the  new  note  and  attempted  to 
collect  it  by  executl(Hi  and  creditor's  bill 

6.  Costs,  §  77* — when  taxable  against  creditor  of  estate.  Where 
an  appeal  from  an  order  of  the  Circuit  Court  resulted  from  a  wrong- 
ful allowance  of  a  claim  of  a  creditor  against  the  estate  of  a  de- 
ceased person,  and  the  creditor  was  made  a  party  to  the  proceeding, 
the  costs  of  the  appeal  may  be  taxed  against  the  creditor. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  Albert 
M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1914.  Reversed  and  remanded  with  directions.  Opinion  filed  July 
2,  1914. 

Statement  by  the  Court.  A.  W.  Askms,  adminis- 
trator of  the  estate  of  Mary  Isabella  Hott,  deceased, 
filed  a  petition  in  the  County  Court  of  Shelby  county, 
on  November  16,  1912,  for  an  order  to  sell  real  estate 
to  pay  debts. 

•S«e  niinola  NotM  D1smI»  Tola.  ZI  to  XT,  Mid  CnmnlAtlT*  Qowrtorlr, 
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The  petition  alleges  that  Mary  Isahelle  Hott  died 
at  Findlay,  Illinois,  in  December,  1906;  that  peti- 
tioner was  appointed  administrator  of  the  estate  of 
the  deceased  Jnly  8,  1908;  that  the  deceased  left  no 
personal  estate;  that  claims  had  been  presented  and 
allowed  against  the  estate  amounting,  without  interest, 
to  $2,458.67  in  favor  of  the  First  National  Bank  of 
Findlay  and  A.  W.  Askins,  and  estimates  that  the  costs 
of  closing  up  the  estate  exclusive  of  attorney's  fees 
will  be  $40.  It  alleges  that  the  deceased  was  the  owner 
of  certain  described  real  estate ;  that  the  said  deceased 
left  surviving  her  Homer  Hott,  her  husband,  having  a 
dower  interest  in  said  real  estate,  and  Eugene  Hott,  a 
minor  child,  the  said  Eugene  Hott  being  under  the  age 
of  fourteen  years,  and  that  the  said  Homer  Hott  had 
been  appointed  and  had  qualified  as  guardian  for  said 
minor,  whereof  in  consideration  of  the  premises  peti- 
tioner prays  that  the  court  may  appoint  some  discreet 
person  as  guardian  ad  litem  for  said  minor  heir,  to 
appear  for  and  defend  his  interest. 

The  petition  further  represents  that  the  First  Na- 
tional Bank  of  Findlay,  Illinois  and  A.  W.  Askins  are 
the  two  creditors  whose  claims  have  been  filed  and  al- 
lowed, and  prays  that  the  court  will  order  and  direct 
your  petitioner  to  sell  the  real  estate  according  to  law, 
or  so  much  thereof  as  may  be  necessary  to  pay  the 
debts  of  said  intestate,  and  to  make  such  further  order 
herein  as  to  the  court  may  seem  meet. 

Summons  was  issued  and  served  on  the  Bank,  Ask- 
ins, Homer  Hott,  Homer  Hott  guardian  of  Eugene 
Hott  and  Eugene  Hott. 

Thereafter  there  was  filed  in  the  County  Court  a 
stipulation  in  the  following  words,  omitting  the  title. 

' '  It  is  hereby  stipulated  by  and  between  the  parties 
hereto  that  in  the  above  entitled  matter  all  files  relat- 
ing to  a  probate  of  said  claim  upon  the  petition  to  sell 
land  to  pay  debts,  and  all  orders  entered  by  the  County 
Court  in  connection  therewith  and  all  files  and  orders 
entered  in  the  matter  of  the  estate  of  Mary  Isabelle 
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Hott  be  certified  to  the  Circuit  Court  of  Shelby  county, 
and  that  said  Circuit  Court  shall  have  full  power  to 
try  all  questions  of  law  and  fact  arising  in  connection 
with  said  petition  to  sell  land  to  pay  debts  the  same  as 
though  said  cause  had  been  appealed  to  said  court 
upon  an  order  either  allowing  or  denying  said  peti- 
tion. 

Executed  this  6th  day  of  January,  A*  D.  1913. 
The  First  National  Bank 

by  Richardson  &  Whitaker,  Attys., 
A.  W.  AskinSy 

A.  W.  AskinSy  Administrator  of  the  estate  of 
Mary  I.  Hott,  Deceased, 
by  Bichardson  &  Whitaker, 
T.  C.  Dove. 

We  hereby  agree  to  the  appointment  of  T.  0.  Dove, 
guardian  ad  litem. 

Bichardson  &  Whitaker." 

On  January  7th  the  County  Court  entered  an  order 
certifying  the  cause  to  the  Circuit  Court  for  trial  upon 
the  issues  and  directing  the  clerk  to  transmit  to  the 
Circuit  Court  the  original  of  all  files  with  a  transcript 
of  the  record. 

Homer  Hott  made  no  defense  and  the  petition  was 
taken  as  confessed  against  him  personally  and  as  guard- 
ian of  the  child.  The  same  counsel  signed  the  stipu- 
lation for  the  bank  and  the  petitioner,  although  they 
did  not  file  any  answer  on  the  part  of  the  bank,  and  the 
petition  was  taken  as  confessed  by  the  bank. 

T.  C.  Dove  was  appointed  guardian  ad  litem  to  de- 
fend for  Eugene  Hott  on  January  6th,  and  filed  an  an- 
swer in  the  County  Court,  which  sets  up  that  the  claim 
allowed  in  favor  of  the  Bank  of  Findlay  for  $2,361.67 
was  on  a  $2,000  note,  on  which  the  deceased  was  a  sure- 
ty, which  had  been  paid,  and  sets  forth  the  facts  which 
it  alleged  constituted  the  payment  It  alleges  that  the 
surety  was  released  and  that  the  bank  is  estopped  to 
claim  that  the  note  had  not  been  paid,  and  that  the 
claim  was  allowed  by  collusion  between  the  creditor 
and  the  administrator.   The  answer  does  not  deny  that 
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the  claim  allowed  in  favor  of  Askins,  the  administra- 
tor, in  the  sum  of  $57,  is  not  just  and  offers  to  pay  it. 

The  Circuit  Court  upon  a  hearing  of  the  same  en- 
tered an  order  that  the  real  estate  described,  or  suffi- 
cient thereof  to  pay  the  two  claims  allowed  and  costs, 
be  sold  to  pay  the  same.  The  minor  appeals  from  that 
order. 

F.  E.  DoTB  and  W.  0.  &  T.  M.  Headbn,  for  appel- 
lants. 

Whitakee,  Wabd  &  PuGH  and  E.  A.  Biohabdson,  for 
appellee. 

Mb.  PRBsmiNG  Justice  Thompson  delivered  the 
opinion  of  the  court. 

It  is  assigned  for  error  that  the  Circuit  Court  did 
not  have  jurisdiction  of  this  cause.  No  person  has  any 
authority  to  stipulate  in  behalf  of  a  minor.  The  stip- 
ulation made  is  peculiar  and  of  doubtful  efficacy,  for 
the  reason  that  an  appeal  would  not  lie  from  the 
County  Court  to  the  Circuit  Court.  Since,  however, 
nor  argument  is  made  concerning  the  question  of  juris- 
diction this  court  will  not  express  any  opinion  on  that 
assignment. 

The  evidence  shows  that  Mary  Isabelle  Hott  died 
December  18, 1906,  leaving  surviving.  Homer  Hott,  her 
husband,  and  the  child,  Eugene  Hott,  who  was  less 
than  a  month  old  at  the  mother's  death. 

The  claim  of  the  Bank  of  Findlay  is  based  on  a  note 
for  $2,000  dated  February  10,  1906,  due  six  months 
after  date,  signed  by  Homer  Hott  and  Isabelle  Hott,  the 
proceeds  of  which  were  placed  to  the  credit  of  Homer 
Hott,  who  was  a  business  man  in  Findlay.  The  note  is 
stamped  across  its  face,  *'Paid  Aug.  10,  '06.  1st  Ntl. 
Bnk. ' '  The  claim  was  sworn  to  by  J.  E.  Dazey,  cashier 
of  the  bank  before  C.  E.  Coventry,  who  is  a  notary 
public  and  assistant  cashier  of  the  bank.  Besides  this 
note  stamped  paid  there  is  attached  to  the  claim  what 
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purports  to  be  a  copy  of  another  note  of  the  same  date 
apparently  signed  by  the  same  makers  for  $2,000  due 
on  demand.  The  bank  does  not  claim  that  it  ever  had 
a  note  for  $2,000  due  on  demand  against  the  Hotts. 
Coventry,  who  was  a  witness  for  the  defendant,  testi- 
fied that  the  cashier  of  the  bank  undertook  to  make  a 
copy  of  the  note  that  was  due  in  six  months,  but  made 
a  mistake,  and  the  erroneous  copy  was  attached  to  the 
claim.  Coventry  also  testified  that  on  August  10, 1906, 
Homer  Hott  went  to  the  bank  and  paid  the  interest  on 
the  note  dated  February  10,  1906,  and  executed  and 
delivered  to  the  bank  a  new  note  dated  August  10, 1906, 
for  the  $2,000  due  in  six  months,  and  that  the  original 
note  for  $2,000  was  stamped  paid  and  surrendered  to 
Hott.  On  cross-examination  he  testified  that  Hott  said 
his  wife  would  come  in  and  sign  the  new  note,  but 
that  she  did  not  do  so.  All  these  notes  are  judgment 
notes.  On  March  11,  1908,  a  judgment  by  confession 
against  Homer  Hott  was  entered  in  the  office  of  the 
Circuit  clerk  for  $2,270  on  the  note  dated  August  10, 
1906.  The  original  note  of  date  August  10,  1906, 
signed  by  Homer  Hott  alone,  is  attached  to  the  declara- 
tion and  is  indorsed,  **Feb.  18,  1907,  Interest  paid 
to  date.**  ** August  28,  1907,  interest  paid  to  date.'* 
The  day  after  the  judgment  was  entered  against  Hott 
in  favor  of  the  bank,  an  execution  was  issued  on  it 
and  returned  the  same  day  *'no  property  found.**  On 
March  13,  1908,  a  creditor's  bill  based  on  this  judg- 
ment was  filed  against  Homer  Hott  and  Eugene  Hott 
to  set  aside  a  deed  executed  by  Homer  Hott  to  his 
wife,  dated  September  17,  1906.  The  grounds  for  set- 
ting aside  the  deed,  which  conveys  the  same  property 
that  it  is  sought  to  sell  to  pay  the  debts,  are  that  the 
deed  was  not  delivered  in  the  lifetime  of  Mary  Isabelle 
Hott;  that  there  was  no  consideration  for  it  and  that 
it  was  made  for  the  purpose  of  defrauding  creditors. 
Homer  Hott  made  no  defense  against  the  creditor's 
bill  but  relatives  of  the  child  undertook  to  defend  for 
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him.  The  answer  filed  by  Exigene  Hott  to  the  cred- 
itor's bill  sets  up  that  the  land  was  purchased  with  the 
money  of  Mary  Isabelle  Hott  and  that  Homer  Hott 
had  no  interest  in  the  land,  but  only  had  the  naked 
legal  title,  which  he  had  agreed  to  convey  to  his  wife. 
The  creditor's  bill  was  heard  by  the  court  in  July,  1908, 
and  a  decree  was  entered  dismissing  the  bill  for  want 
of  equity. 

After  the  creditor's  bill  was  disposed  of,  A.  W.  As- 
kins,  who  is  vice-president  of  the  bank  and  is  the  phy- 
sician who  attended  Mrs.  Hott  in  her  last  illness,  for 
which  services  he  has  a  bill  against  the  estate,  was  ap- 
pointed administrator  of  her  estate.  The  claim  of 
bank  against  her  estate  was  allowed  on  the  original 
note  dated  February  10,  1906,  which  had  been  surren- 
dered to  Hott,  and  for  which  the  note  dated  August  10, 
1906,  had  been  given  and  accepted  by  the  bank  and  on 
which  it  had  indorsed  interest  paid  in  February  and 
August,  1907,  and  afterwards  entered  judgment.  It 
also  appears  from  the  evidence  that  the  grandmother 
of  Eugene  Hott  and  the  guardian  ad  litem,  had  offered 
to  pay  the  claim  of  Askins  for  medical  services. 

When  it  is  sought  to  sell  the  real  estate  of  a  de- 
ceased person  the  heirs  may  contest  the  validity  of  any 
claim  that  has  been  allowed.  The  allowance  of  the 
claim  is  only  prima  facie  evidence  against  the  heirs  of 
a  debt  due  from  the  estate,  so  far  as  the  realty  is  con- 
cerned. {Noe  V.  Moutray,  170  HI.  169),  and  while  the 
giving  of  one  promissory  note  in  lieu  of  another  does 
not  necessarily  operate  as  a  payment,  the  intention 
or  understanding  of  the  parties  can  be  determined 
either  from  the  express  contract  of  the  parties  or  from 
the  facts  and  circumstances  attending  the  transaction. 
BellevUle  8(W.  Bank  v.  Bornman,  124  111.  200.  Where 
a  subsequent  promissory  note  is  given  for-the  same 
consideration  as  a  former  one,  it  is  a  question  of  fact 
for  the  determination  of  the  jury  whether  the  former 
note  is  thereby  satisfied    If  the  subsequent  note  was 
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executed  and  accepted  by  the  respective  parties  for 
that  purpose,  the  satisfaction  is  complete.  BelleviUe 
8(w.  Bank  v.  Bornman,  supra;  Morrison  v.  Smith,  81 
HI.  221 ;  Jansen  v.  Grimshaw,  125  HI.  468.  The  Nego- 
tiable  Instrument  Act  of  1907,  par.  3,  sec.  118  (J.  &  A. 
TI  7758),  also  provides  that  negotiable  instruments  are 
discharged,  ''By  the  intentional  cancellation  thereof 
by  the  holder.*' 

The  evidence  shows  very  clearly  that  the  bank  in 
August,  1906,  took  a  new  note  signed  by  Homer  Hott, 
alone,  in  payment  of  the  note  dated  February  10, 1906, 
stamped  the  latter  note  as  paid  and  surrendered  it  to 
Homer  Hott,  the  principal  maker ;  that  the  bank  treat- 
ed the  old  note  as  paid  for  two  years  after  its  surren- 
der, that  it  entered  judgment  on  the  new  note  in  March, 
1908,  issued  an  execution  thereon  and  prosecuted  a 
creditor's  bill  to  a  final  decree  on  that  judgment,  and 
that  that  judgment  is  still  in  full  force  and  effect 
against  Homer  Hott.  The  evidence  shows  clearly  and 
conclusively  that  the  note  signed  by  Mary  Isabelle  Hott 
was  satisfied  and  paid  by  the  taking  of  the  note  signed 
by  Homer  Hott,  alone,  on  August  10,  1906.  The  evi- 
dence of  Coventry  that  Hott  said  his  wife  would  come 
in  and  sign  the  new  note  is  overcome  by  the  facts  that 
he  stamped  the  old  note  paid,  and  delivered  it  to  Hott, 
that  a  judgment  was  entered  in  favor  of  the  bank  on 
the  new  note,  which  it  still  holds  uncanceled,  and  that 
an  unsuccessful  attempt  was  made  to  collect  that 
judgment  by  an  execution  and  a  creditor's  bill. 

It  was  error  to  decree  the  real  estate  of  the  deceased 
to  be  sold  to  pay  the  claim  of  the  bank,  but  it  was 
proper,  for  a  court  having  jurisdiction  of  the  parties, 
to  order  sufficient  thereof  sold  to  pay  the  claim  of  As- 
kins  unless  the  money  to  pay  that  claim  and  costs 
should  be  paid  into  court.  The  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings  in 
conformity  with  this  opinion.  This  appeal  having  re- 
sulted from  the  wrongful  allowance  of  the  claim  in  f a- 
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vor  of  the  bank,  and  the  bank  being  a  party  to  the  pro- 
ceeding, the  costs  of  this  appeal  will  be  taxed  against 
the  First  National  Bank  of  Findlay. 

Reversed  and  remanded  with  directions. 


Granite  City  National  Bank,  t.  Annie  B.  Cross  (Appel- 

lee).  Commonwealth  Trust  Company  (Appellant), 

Third  National  Bank,  American  Trust  Company  et  al. 

'  1.  UsuBT,  §  5* — when  note  U  usurious.  Where  a  note  executed 
and  made  payable  in  Missouri  exacted  the  highest  rate  of  interest 
allowed  in  such  State,  and  was  given  for  a  loan  under  an  arrange- 
ment whereby  the  payee  received  bonds  of  the  face  value  of 
$10,000  as  a  bonus  for  making  the  loan,  held  that  the  exaction  of 
the  bonus  was  a  shift  or  device  to  evade  the  law  against  usury. 

2.  UsuBT,  §  22* — what  law  governs,  A  note  which  is  usurious 
under  the  laws  of  the  State  where  it  was  executed  and  made  payable 
is  usurious  in  Illinois. 

3.  Usury,  §  75* — when  usury  paid  may  he  deducted  from  princir 
pal.  In  an  action  to  foreclose  a  trust  deed  given  on  Illinois  real 
estate  to  secure  a  note  which,  under  the  laws  of  another  State 
where  it  was  executed  and  made  payable  was  usurious  by  reason 
of  exacting  the  highest  rate  of  interest  and  an  additional  bonus, 
held  that  the  court  properly  applied  the  value  of  the  usurious  bonus 
and  the  payments  made  on  the  interest  in  reduction  of  the  principal 
of  the  note. 

Appeal  from  the  Circuit  Court  of  Jersey  county;  the  Hon.  Robbbt 
B.  Shirley,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1914.  Affirmed.  Opinion  filed  July  2,  1914.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Statement  by  the  Court.  In  the  early  part  of  1911, 
certain  officers  and  bondholders  of  the  Alton,  Jack- 
sonville &  Peoria  Eailway  Company  began  negotia- 
tions with  the  Commonwealth  Trust  Company  of  St. 
Louis,  hereinafter  called  the  Trust  Company,  with  the 
object  of  inducing  the  Trust  Company  to  purchase  a 

•See  nilBola  Motet  Digest,  Vols.  XI  to  XV,  Mid  Cumulative  <)iiarterl7» 
topic  and  lectioii  number. 
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block  of  bonds  of  the  Eailway  Company.  The  Trust 
Company,  after  an  investigation  of  the  affairs  of  the 
Eailway  Company,  refused  to  make  the  purchase.  The 
negotiations  were  continued  and  finally  resulted  in  a 
proposal  in  writing  made  on  May  5, 1911,  by  Annie  B. 
Cross  by  E.  M.  Davis,  her  attorney  in  fact,  E.  M.  Davis, 
A.  J.  Davis  and  C.  H.  Segar  to  the  Trust  Company  stat- 
ing that  the  Railway  Company  had  completed  and  was 
operating  its  line  from  Alton  to  Godfrey  and  was  con- 
structing an  extension  to  Jerseyville ;  that  the  Railway 
Company  had  executed  a  mortgage  securing  an  issue  of 
$600,000  first  mortgage  five  per  cent,  bonds;  that 
$470,000  of  said  bonds  had  been  issued  and  sold  and 
$130,000  of  said  bonds  remained  to  be  issued;  that 
Annie  B.  Cross  and  her  associates  were  the  holders 
and  owners  of  a  majority  of  the  stock  of  the  Railway 
Company  and  of  $100,000  of  the  bonds  issued ;  that  the 
Railway  Company  was  desirous  of  selling  the  $130,000 
of  bonds  to  be  issued  and  needs  about  $75,000  for  the 
purpose  stated,  and  we  desire  to  assist  it  in  procuring 
funds;  that  if  the  Trust  Company  ''will  purchase  from 
said  Railway  Company  $83,250  par  value  of  the  above 
described  bonds  within  ten  days  from  the  date  hereof, 
at  not  less  than  ninety  per  cent,  of  their  face  value,  we 
agree  to  purchase  from  you,  on  your  request,  such 
portion  of  said  bonds  as  you  may  designate,  not  to 
exceed  $73,250  face  value,  and  will  pay  therefor  at  the 
rate  of  102.287  per  cent,  of  the  face  value  of  bonds  so 
purchased  by  us ;  payment  therefor  to  be  made  within 
one  year  from  the  date  of  said  purchase,  •  •  • 
with  interest  thereon  at  the  rate  of  8  per  cent,  per 
annum,  payable  monthly.  •  •  •  gaid  note  to  be 
secured  by  the  pledge  of  at  least  $140,000  par  value  of 
the  bonds  of  said  Railway  Company.'' 

On  May  6,  1911,  the  Railway  Company  delivered 
$83,250  of  said  bonds  to  the  Trust  Company  and  the 
Trust  Company  paid  therefor,  at  the  rate  of  90  cents, 
the  sum  of  $74,925,  which  was  placed  to  the  credit  of 
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the  Eailway  Company.  On  the  same  day  the  Trust 
Company  notified  Mrs.  Cross  and  her  associates  that 
it  had  purchased  the  said  bonds  and  had  elected  to  sell 
$73,250  par  value  of  said  bonds  for  $74,925  in  accord- 
ance with  the  terms  of  the  proposal  and  that  she  was 
to  look  to  the  Eailway  Company  for  the  interest  ac- 
crued and  to  accrue  on  the  bonds.  On  May  9,  1911, 
Mrs.  Cross  and  her  associates  executed  and  delivered 
a  note  dated  St.  Louis,  May  6, 1911,  for  $74,925,  payable 
to  the  Trust  Company  one  year  after  date  with  inter- 
est at  the  rate  of  eight  per  cent,  per  annum  payable 
monthly.  The  $73,250  of  bonds  which  had  been  pur- 
chased by  Mrs.  Cross  and  associates,  with  enough 
other  bonds  of  the  issue  to  make  up  $140,000  of  bonds, 
were  also  delivered  to  the  Trust  Company  as  collat- 
eral security  to  the  said  note.  Interest  was  paid  on 
this  note  to  August  6,  1911,  amounting  to  $1,498.50. 

On  September  18,  1911,  the  Eailway  Company  went 
into  the  hands  of  a  receiver.  Default  was  made  in  the 
payment  of  interest  on  the  note,  and  the  collateral 
bonds  were  sold  on  November  4,  1911,  for  $50,000, 
which  sum  was  credited  on  the  note. 

On  the  day  the  receiver  was  appointed,  Annie  B. 
Cross,  to  further  secure  the  note  to  the  Trust  Com- 
pany and  other  creditors  who  held  notes  against  her, 
executed  and  delivered  a  trust  deed  on  certain  real 
estate  in  Jersey  county  to  the  Illinois  State  Trust 
Company  of  East  St.  Louis.  The  trust  deed  provided 
that  if  the  notes  secured  by  it  were  not  paid,  and  more 
than  nine  months  elapsed,  or  the  property  should  be 
sold  for  taxes,  the  trustee  might  proceed  to  foreclose 
the  trust  deed.  Default  was  made  in  the  provisions 
of  the  trust  deed,  and  the  Granite  City  National  Bank, 
the  holder  of  one  of  the  notes  secured  by  the  trust  deed, 
filed  a  bill  to  foreclose  it  and  to  procure  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  mortgaged 
premises.  The  defendants  to  the  bill  either  entered 
their  appearance  or  were  served  with  summons.    Mrs. 
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Cross  entered  her  appearance  and  filed  an  answer  sub- 
stantially admitting  the  allegations  of  the  bill,  and  a 
decree  of  foreclosure  was  entered,  which  provided  that 
the  question  of  the  rights  and  interests  of  the  parties 
to  the  cause  in  the  funds  produced  by  the  sale  of  the 
mortgaged  premises  be  reserved  for  a  later  decree, 
and  that  the  cause  be  again  referred  to  the  master  to 
report  the  proof  of  the  various  parties  in  support  of 
their  claims  and  their  right  to  share  in  the  proceeds 
with  the  privilege  to  any  party  to  present  evidence 
and  proof  in  opposition  to  any  of  the  claims  of  the 
parties  to  the  suit.  Thereafter  the  original  counsel 
for  Mrs.  Cross  withdrew  from  the  case;  other  coun- 
sel appeared  for  her,  and  leave  was  granted  her  to  file 
an  amended  answer,  which  was  filed  setting  up  that  at 
the  time  of  the  transactions  she  was  not  advised  of 
and  did  not  know  anything  about  the  nature  of  the 
transactions,  and  that  when  the  trust  deed  was  pre- 
pared and  executed  she  was  not  consulted,  and  when 
she  executed  it  she  personally  knew  nothing  about  the 
transactions  represented  by  the  notes;  that  all  the 
business  had  been  done  by  Edgar  M.  Davis  as  attorney 
in  fact  for  her.  The  answer  sets  up  that  in  addition 
to  the  interest  specified  in  the  $74,925  note  there  was 
delivered  to  the  Trust  Company  $10,000  of  said  bonds 
as  a  bonus  or  commission ;  that  the  note  was  executed 
and  made  payable  in  St.  Louis,  Missouri;  that  under 
the  laws  of  Missouri  said  note  is  usurious ;  that  chap- 
ter 62  of  the  Eevised  Statutes  of  Missouri  of  1909 
provides  that  parties  may  agree  in  writing  for  inter- 
est at  not  to  exceed  eight  per  cent,  per  annum ;  that  any 
person  who  shall  directly  or  indirectly  take  more  than 
eight  per  cent,  interest  may  be  sued  for  any  sum  paid 
in  excess  of  the  legal  rate ;  that  all  sums  paid  in  excess 
of  the  legal  rate  shall  be  credited  on  the  principal 
debt;  that  by  the  law  of  Missouri,  in  actions  for  the 
enforcement  of  liens  on  personal  property  pledged 
to  secure  an  indebtedness,  if  it  appear  that  usurious 
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interest  has  been  exacted,  such  lien,  pledge  or  mort- 
gage shall  be  void.  Exceptions  by  the  Trust  Company 
to  the  answer  of  Mrs.  Cross  were  overruled. 

On  the  hearing  the  court  held  that  the  Trust  Com- 
pany had  received  $10,000  of  the  bonds  as  a  bonus  or 
commission  for  making  the  $74,925  loan  and  that  the 
said  note  was  usurious,  and  refused  to  allow  any  in- 
terest and  charged  the  Trust  Company  with  $3,571.47, 
the  value  of  the  $10,000  of  bonds  and  all  payments 
made  on  interest  as  payments  on  the  principal.  The 
Trust  Company  appeals  from  the  decree  and  assigns 
error  on  the  findings  of  the  court  on  the  question  of 
usury  and  the  crediting  of  the  sum  found  to  be  usury 
and  all  interest  paid  on  the  principal  of  the  debt. 

FoBDYOB,  HoTJiTDAY  &  Whitb  and  J.  V.  E.  Marsh, 
for  appellant. 

Hamilton  &  Hamilton^  for  appellee. 

Mb.  PfiEsmiNO  Jtjstiob  Thompson  delivered  the 
opinion  of  the  court. 

The  only  questions  raised  on  this  appeal  are  whether 
the  loan  for  which  the  note  for  $74,925  was  taken  was 
or  not  usurious,  and  if  it  was,  then  what  law  applies 
and  governs  the  remedy  in  the  proceeding  to  collect 
the  note  in  this  State. 

The  note  was  given  and  made  payable  in  the  State 
of  Missouri.  The  law  of  the  State  where  the  contract 
is  made  governs  as  to  -whether  or  not  the  transaction 
is  usurious.  Mineral  Point  R.  Co.  v.  Barron,  83  111. 
365 ;  Burchard  v.  Dunbar,  82  111.  450.  The  statute  of 
Missouri  provides  that  the  taking  of  interest  either 
directly  or  indirectly  at  more  than  eight  per  cent,  per 
annum  is  usury. 

There  is  no  controversy  over  the  facts.  The  appel- 
lant contends  that  the  transaction  was  a  sale  of  bonds 
by  the  Trust  Company  to  Mrs.  Cross  and  associates. 


Thibd  District — July,  1914.  247 

Granite  City  National  Bank  y.  CroflS,  188  HI.  App.  242. 

-  * 

The  Trust  Company  refused  to  buy  the  bonds.  Mrs. 
Cross  and  her  son-in-law,  E.  M.  Davis,  were  interested 
in  the  extension  of  the  railway  that  issued  the  bonds. 
After  the  Trust  Company  had  refused  to  buy  the 
bonds,  negotiations  were  continued  in  reference  to 
procuring  a  loan  with  which  to  continue  the  railway 
construction.  W.  V.  Delahunt,  the  trust  officer  of  the 
Trust  Company,  dictated  the  proposal  signed  by  Mrs. 
Cross  and  the  reply  of  the  Trust  Company  to  the  pro- 
posal. The  note  signed  by  Mrs.  Cross  was  for  the 
same  amount  that  the  Trust  Company  paid  for  the 
$83,250  of  bonds,  and  the  Trust  Company  transferred 
$73,250  of  the  bonds  to  Mrs.  Cross  and  took  her  note 
for  the  same  amount  of  money  that  the  Trust  Company 
paid  for  the  $83,250  of  bonds.  The  Trust  Company 
retained  $10,000  of  the  bonds  as  a  bonus  for  making 
the  loan  to  Mrs.  Cross  and  associates.  Mrs.  Cross' 
proposal  simply  was  that  the  Trust  Company  should 
buy  the  bonds  at  ninety  cents  and  sell  sufficient  of 
them  to  her  at  102.287  per  cent  to  make  up  the  sum 
the  Company  paid  for  the  bonds  and  take  the  note 
of  Mrs.  Cross  for  the  amount  paid,  drawing  eight  per 
cent,  interest,  and  keep  the  $10,000  of  bonds  taken 
from  the  Eailway  Company.  Delahunt  testified  that 
the  Trust  Company  would  not  have  had  anything  to 
do  with  the  bonds  except  for  Mrs.  Cross'  proposal  to 
take  the  bonds  and  leave  the  Trust  Company  with  the 
$10,000  of  bonds.  The  only  money  that  changed  hands 
was  the  deposit  of  the  amount  of  the  note  to  the  credit 
of  the  Eailway  Company.  As  was  said  in  Ferguson  v. 
Sutphen,  8  HI.  547  (567) :  *^The  law  looks  at  the  na- 
ture and  substance  of  a  transaction,  and  not  to  the 
color  or  form  which  the  parties  in  their  ingenuity  have 
given  it.  No  imaginable  act  or  contrivance  to  cover 
up  or  conceal  the  usury  will  avail  the  parties.  They 
will  not  be  permitted  successfully  to  evade  the  pro- 
visions of  the  statute  by  any  conceivable  scheme  or  ex- 
pedient.   The  courts  will  follow  them  through  all  their 
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shifts  and  devices,  and  ascertain  the  true  character 
and  design  of  the  transaction.  And  if  upon  such  investi- 
gation it  appears  that  there  was  in  substance  a  loan  at 
an  illegal  rate  of  interest,  no  matter  what  form  or 
shape  the  contract  has  been  made  to  assxune,  it  will 
be  declared  usurious,  and  the  proper  remedy  applied- ' ' 

**The  form  of  the  agreement  is  immaterial,  since 
any  shift  or  device  by  which  illegal  interest  is  ar- 
ranged to  be  received  or  paid  is  usurious.'^  Kreihohm 
V.  Yancey,  154  Mo.  67.  The  transaction  as  shown  by 
the  undisputed  facts  was  a  shift  or  device  to  evade  the 
law  against  usury.  The  note  was  usurious  under  the 
law  of  the  State  where  it  was  made  and  was  payable, 
and  being  usurious  in  Missouri  must  be  held  to  be 
usurious  in  Illinois.    Sherman  v.  Gassett,  9  111.  521. 

The  law  of  the  forum  governs  as  to  the  mode  and 
extent  of  the  remedy.  Burchard  v.  Dunbar,  supra; 
McCoy  V.  Griswold,  114  HI.  App.  556.  The  statute 
of  this  State  provides  that  where  a  contract  is  usurious 
only  the  principal  sum  shall  be  recoverable.  It  is  also 
the  rule  in  this  State  that  where  a  note  is  usurious  all 
payments  made  on  interest  on  the  note  will  be  applied 
on  the  principal.  Woolley  v.  Alexander,  99  HI.  188; 
Cobe  V.  Guyer,  237  HI.  568.  The  trial  court  correctly 
applied  the  value  of  the  usurious  bonus  and  the  pay- 
ments made  on  the  interest  in  reduction  of  the  prin- 
cipal of  the  note.  There  is  no  error  in  the  case  and 
the  decree  is  affirmed. 

jiffirmed. 


George  E.  Lnee^  Appellee,  y.  E.  P.  Armstrong,  Appel- 
lant. 

(Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosnif  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1914.    Affirmed.    Opinion  filed  July  2,  1914. 
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Statement  of  the  Case. 

Action  by  George  E.  Lnce  against  E.  P.  Armstrong 
to  recover  a  balance  claimed  to  be  due  for  some  hay 
shipped  by  plaintiff  from  Hope,  North  Dakota,  to 
defendant  at  Bloomington,  Illinois.  The  suit  was  orig- 
inally brought  before  a  justice  of  the  peace,  where 
plaintiff  had  judgment,  and  on  appeal  to  the  Circuit 
Court  the  jury  returned  a  verdict  for  plaintiff  for 
$151.75.  To  reverse  the  judgment  rendered  on  the 
verdict  defendant  appeals. 

MuBBAY  &  MoBfiissEY^  f  or  appellant 

Walkbb  E.  Flint,  for  appellee. 

Mb.  PfissmiNO  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  Ain>  eshob,  fi  990* — toTien  rvXing  on  ftiotion  not  prC" 
tented  for  review,  A  ruling  on  a  motion  to  suppress  depositions 
is  not  presented  for  review,  where  the  bill  does  not  contain  any 
such  motion  or  exception  to  the  ruling  thereon;  that  the  motion 
and  ruling  thereon  are  in  the  record  and  the  clerk  has  written  aa 
exception  to  the  ruling  does  not  save  the  question  for  review. 

2.  Appxai.  and  EBBoa,  §  788* — necessity  of  bill  of  exceptions.  A 
bill  of  exceptions  is  necessary  to  present  for  review  rulings  on  mo- 
tions and  anything  outside  of  the  proper  common-law  record. 

3.  Sales,  fi  66* — contract  construed  as  to  place  of  weighing  and 
grading.  Where  a  buyer  made  a  proposition  under  which  hay  was 
sold  to  him  to  pay  a  certain  price  per  ton  for  timothy  "your  track/' 
"held  that  the  hay  when  placed  on  the  cars  at  the  place  of  shipment 
was  delivered  to  the  buyer  there,  and  any  difference  between  the 
weight  of  the  hay  at  the  place  of  shipment  and  destination  was  at 
the  risk  of  the  buyer  and  that  he  could  not  insist  that  he  bought 
the  hay  to  be  weighed  and  graded  according  to  custom  at  destina- 
tion. 

4.  Sales,  §  330* — when  instruction  not  misleading.  In  an  action 
for  the  price  of  a  shipment  of  hay,  where  the  proposition  of  defend- 
ant under  which  the  hay  was  sold  to  him  was  to  pay  a  certain 


•See  nilnois  Notes  Disestp  Vols.  XI  to  XV,  and  ComolatlTe  Clnariorly, 
topic  and  •ectloa  amnbor. 
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sum  per  ton  for  timothy  "your  track/'  the  giving  of  an  inBtniction 
omitting  the  word  "timothy"  in  describing  the  hay,  and  using  the 
letters  "F.O.B."  instead  of  the  words  "your  track,"  held  not  mis- 
leading. 


The  People  of  the  Tillage  of  Moweaqua  for  nse  of  L  H. 
Johnson,  Appellees,  y.  W.  A.  Morgan  et  aL,  Appel- 
lants. 

1.  Appeal  and  euuhk,  {  1431* — when  refusal  to  require  iecurity 
for  costs  harmless.  Refusal  of  court  to  require  a  plaintiff  to  file 
security  for  costs,  held  harmless  where  the  Judgment  was  rendered 
in  his  favor. 

2.  Official  bonds,  fi  19* — liahility  on  village  marshaVs  bond,    A 

person  unlawfully  arrested  and  heaten  by  a  village  marshal  may 

recover  on  the  latter's  official  bond  given  under  section  75,  ch.  24, 

Kurd's  R.  S.,  J.  ft  A.  Y  1347,  where  the  act  was  done  in  his  official 
capacity  by  virtue  of  his  office. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  James 
C.  McBbide,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  July  2,  1914. 

Chafee  &  Chew^  S.  S.  Clapper  and  Geobqe  B. 
BhoadS)  for  appellants. 

Geoboe  T.  Wajjulce,  for  appellee. 

Mr.  Justice  Eldbedoe  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  debt  against  the  principal  and  sure- 
ties of  the  bond  given  by  W.  A.  Morgan  as  night  po- 
liceman of  the  Village  of  Moweaqua  for  the  use  of  I. 
H,  Johnson,  and  it  is  alleged  in  the  declaration  that  on 
the  night  of  November  12,  1909,  Morgan,  as  such  po- 
liceman under  color  and  by  virtue  of  said  office,  did 
unlawfully  and  without  reasonable  or  proper  cause 

•8m  minoto  Notes  DlgMt,  Vols.  XI  to  XV,  «nd  CamnliUlTo  QvMtorly,  same 
topic  and  section  number. 
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and  without  warrant  arrest  said  Johnson  forcibly  and 
unlawfully,  took  him  to  the  jail  of  said  Village  and  in- 
carcerated him  therein,  and  without  any  reasonable 
cause  or  provocation  brutally,  maliciously  and  un- 
lawfully struck  and  beat  him  with  a  club  and  broke  the 
large  bone  of  his  right  leg.  The  penalty  of  the  bond 
was  five  hundred  dollars.  The  jury  returned  a  verdict 
assessing  damages  in  the  sum  of  $250,  on  which  ver- 
dict judgment  was  rendered;  to  reverse  which  this 
appeal  is  prosecuted. 

It  is  first  urged  that  the  trial  court  erred  in  refus- 
ing to  require  the  beneficiary  plaintiff  to  file  security 
for  costs.  If  there  was  any  error  in  said  action  it 
worked  no  injury  to  the  defendants,  as  judgment  has 
been  rendered  in  favor  of  the  plaintiff.  Beal  v.  Pratt, 
67  111.  App.  483. 

It  is  next  contended  that  no  recovery  can  be  had 
on  the  bond  of  the  village  marshal  by  a  third  person 
as  beneficiary  plaintiff  for  acts  of  this  character  be- 
cause the  statute  does  not  specifically  prescribe  such 
liabilities.  Section  75  of  chapter  24,  Hurd's  E.  S. 
(J.  &  A.  If  1347),  provides:  **A11  officers  of  any  city 
or  village,  whether  elected  or  appointed,  shall,  before 
entering  upon  the  duties  of  their  respective  offices, 
take  and  subscribe  the  following  oath  or  affirmation: 
•  •  •  And  all  such  officers,  except  aldermen  and 
trustees,  shall,  before  entering  upon  the  duties  of 
their  respective  offices,  execute  a  bond  with  security, 
to  be  approved  by  the  city  council  or  board  of  trus- 
tees, payable  to  the  city  or  village,  in  such  penal  sum 
as  may,  by  resolution  or  ordinance,  be  directed,  con- 
ditioned for  the  faithful  performance  of  the  duties 
of  the  office  and  the  payment  of  all  moneys  received  by 
such  officer,  according  to  law  and  the  ordinances  of 
said  city  or  village.** 

Official  acts  in  the  performance  of  the  duties  of  an 
office  do  not  mean  simply  the  lawful  acts  of  the  officer 
holding  that  office,  but  include  all  acts  done  in  his 
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oflScial  capacity  under  color  and  by  virtue  of  said 
oflSce.  Campbell  v.  People,  154  111.  595.  The  object 
of  requiring  official  bonds  is  to  obtain  indemnity 
against  the  use  of  an  official  position  for  wrongful  acts 
done  under  color  of  the  office.  Greenherg  v.  People, 
225  111.  174.  The  bond  of  a  city  treasurer  is  governed 
by  the  above  section  of  the  statute,  which  includes  all 
city  and  village  officers,  and  in  the  case  of  City  of  East 
St.  Louis  V.  Flammgan,  26  111.  App.  449,  it  was  held 
that  the  sureties  of  the  treasurer's  bond  were  liable 
to  a  third  person  damaged  through  the  unlawful  acts 
of  the  treasurer  done  in  his  official  capacity  by  virtue 
of  his  office.  The  same  rule  must  be  applied  to  the 
case  of  a  village  marshal. 

There  was  no  harmful  error  in  the  giving  or  refus- 
ing of  the  instructions,  and  as  the  evidence  tends  fairly 
to  support  the  verdict,  the  judgment  is  affirmed. 

Affirmed. 


Emma  F.  Dleklnson  et  al..  Appellants,  y.  Franklin  W. 
Bidgely,  Exeeutor  et  aL,  Appellees. 

1.  Descent  and  disteibution,  fi  9* — what  law  govemg.  The  right 
of  Buccession  to  the  personal  estate  of  a  deceased  person,  whether  he 
leaves  a  will  or  dies  intestate,  depends  on  the  law  of  his  domicile. 

2.  Wills,  fi  224* — law  governing  construction  as  to  right  of  suc- 
cession to  personal  estate.  The  construction  of  a  will  as  to  the 
right  of  succession  to  personal  property  must  be  determined  accord- 
ing to  the  law  of  the  State  in  which  the  testator  was  domiciled  at 
the  time  of  his  death. 

3.  Wills,  §  495* — when  lapsed  legacies  do  not  fall  in  residuunu 
Though  as  a  general  rule  lapsed  legacies  will  sink  into  the  residuum 
where  there  is  a  general  residuary  clause  sufficient  to  embrace  it 
in  its  terms,  there  is  an  exception  to  the  rule  in  cases  where  the 
testator  gives  legacies  to  the  same  persons  who  are  provided  for 
under  the  residuary  clause. 

«8«e  Illinois  Note*  DIgeat,  Vols.  XI  to  XT,  Mid  OniBnlattTo  Qnartorir, 
U^o  wid  Baction  niimbor. 
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4.  Wills,  {  494* — tDhen  lapsed  legacies  "become  intestate  prop- 
erty.  Where  a  will  gave  legacies  to  the  same  persons  who  were 
made  beneficiaries  under  the  residuary  clause  and  the  residuary 
clause  provided  for  a  distribution  of  the  residue  of  the  estate  and 
lapsed  legacies  and  one  of  the  legatees  died  before  the  testatrix, 
held  that  the  legacy  and  also  the  residuary  legacy  of  such  deceased 
legatee  lapsed  and  became  Intestate  property. 

5.  Judgment.  §  576* — conclusiveness  of  foreign  judgments.  For- 
eign judgments  are  conclusive  In  this  State  only  when  the  proceed- 
ings In  which  they  were  rendered  show  that  the  court  had  jurisdic- 
tion of  both  the  subject-matter  and  the  parties. 

6.  Judgment,  §  577* — right  of  courts  of  this  Btate  to  inquire 
into  jurisdiction  of  court  entering  foreign  judgment,  C!ourt8  of 
this  State  may  Inquire  Into  the  proceedings,  judgments  and  de- 
crees of  a  court  of  another  State  to  determine  If  that  court  had  jur- 
isdiction of  the  subject-matter  and  of  the  parties. 

7.      BZECUTOBS     AND    ADMINI8TBAT0B8,    §    564* — lOW    gOVeming    diS' 

trihutUm  on  ancillary  administration.  The  distribution  of  personal 
assets  In  the  hands  of  an  ancillary  administrator  or  executor  must 
be  made  according  to  the  laws  of  the  decedent's  domicile. 

8.  Judgment,  fi  577* — when  foreign  judgment  void  for  toant  of 
jurisdiction  to  m^Oce  it.  Where  the  Probate  Court  In  another  State 
on  an  ancillary  administration  of  an  estate  of  a  decedent,  who  was 
a  resident  of  this  State  made  an  order  of  distribution  contrary  to 
the  laws  of  succession  In  this  State,  held  that  It  acted  without 
authority  and  that  the  order  was  not  conclusive  on  the  courts  In  this 
State. 

9.  Judgment,  §  677* — when  foreign  judgment  void  and  not  con- 
clusive for  failure  of  record  to  show  jurisdiction  of  parties.  An 
order  of  distribution  by  a  Probate  Ck>urt  of  another  State  made  on 
an  ancillary  administration,  held  void  and  not  conclusive  on  the 
courts  of  this  State  for  the  reason  that  the  record  did  not  show 
service  of  notice  upon  the  persons  Interested  In  the  estate. 

10.  ExxcuTOBS  AND  ADMINI8TBAT0B8,  fi  563* — nature  of  ancillary 
administration.  An  ancillary  administration  Is  but  auxiliary  to  the 
principal  administration  and  Is  subordinate  thereto. 

11.  ExECUTOBS  AND  ADMINISTRATORS,  (  583* — When  crroncous  dis- 
trifmtion  on  ancillary  administration  may  he  corrected  on  final  diS' 
tribution  of  principal  estate.  Where  on  an  ancillary  admlnlstra- 
ton  the  Probate  Court  of  another  state  makes  an  order  of  distribu- 
tion of  the  pers<Hial  estate  whereby  the  distributees  receive  a  larger 
share  than  they  are  entitled  to,  such  error  In  the  distribution  may 
be  corrected  on  the  final  distribution  of  the  principal  estate  by  re- 
quiring such  distributees  to  account  for  the  excess  over  their  proper 
■ '     ■^■■~~— ~*^^~~  '  ■  ■  .11  ■-■■■< 

•See  niinois  Note*  Digest,  Vole.  XI  to  XV,  mad  CmnolatlTe  CloMieriy,  same 
topic  and  sectloo  number. 
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shares,  where  the  executor  of  the  principal  estate  has  made  no  difl- 
tribution  and  has  sufficient  funds  in  his  hands  to  rectify  the  error. 

Appeal  from  the  Circuit  Court  of  Menard  county;  the  Hon.  Habbt 
HiGBEE,  Judge,  presiding.  Heard  in  this  court  at  the  October  term* 
1913.  Reversed  and  remanded  with  directions.  Opinion  filed  July 
2,  1914.    Certiorari  allowed  by  Supreme  Court 

Julian  H.  Ball  and  Smoot  &  LiANiKQ,  for  appel- 
lants. 

Watkins  &  Golden  and  J.  0.  Hammond^  for  ap- 
pellees. 

Mb.  Justice  Eldbedoe  delivered  the  opinion  of  the 
court. 

This  is  a  bill  in  chancery  to  constme  the  third  and 
fifth  clauses  of  the  will  of  Elizabeth  S.  Lee,  deceased. 
The  will  was  executed  April  14, 1909.  The  first  clause 
directs  that  all  the  debts  of  the  testatrix  be  paid,  the 
second  provides  for  a  number  of  specific  legacies,  the 
fourth  devises  the  home  of  the  testatrix  and  the  sixth 
appoints  Franklin  Eidgely  executor  of  the  will.  The 
third  and  fifth  clauses  are  as  follows : 

*' Third.  I  give  and  bequeath  all  my  money  on  de- 
posit in  the  savings  banks  in  the  State  of  Massachu- 
setts, together  with  the  savings  bank  books  represent- 
ing such  deposits,  one-half  to  my  brother,  Calvin  S. 
Loomis,  of  Whately,  Massachusetts,  the  other  half 
to  be  equally  divided  between  the  children  of  my  de- 
ceased sister,  Sarah  A.  Belden,  late  of  Hatfield,  Mas- 
sachusetts, the  descendants  of  a  deceased  child  to  take 
the  parent's  share,  and  I  appoint  my  n6phew,  Daniel 
W.  Wells,  as  ancillary  executor  of  this  will  in  the  State 
of  Massachusetts." 

*  *  Fifth.  All  the  rest  and  residue  of  my  estate,  both 
real  and  personal,  and  any  lapsed  legacies,  I  give,  de- 
vise and  bequeath  as  follows :  One  equal  part  thereof 
to  my  brother,  Calvin  S.  Loomis  of  Whately,  Massa- 
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chusettSy  or  in  case  of  his  death  to  his  descendants, 
according  to  the  laws  of  descent  of  the  State  of  Illi- 
nois; and  the  other  one  equal  part  thereof  to  be  di- 
vided equally  among  the  children  of  my  deceased  sister, 
said  Sarah  A.  Belden,  the  descendants  of  a  deceased 
child  to  take  the  parental  share.'' 

Elizabeth  S.  Lee,  the  testatrix,  was  a  resident  of 
Athens,  Menard  county,  Illinois,  and  died  October  28, 
1911,  at  said  place.  She  left  an  estate  of  about  $60,- 
000,  which  consisted  chiefly  of  personal  property; 
$20,000  of  this  amount  was  money  on  deposit  in  sav- 
ings banks  in  the  State  of  Massachusetts  and  the  bal- 
ance of  the  property  was  situated  in  the  State  of  Illi- 
nois. Franklin  W.  Eidgely  qualified  as  the  executor 
of  her  will  in  Illinois  and  Daniel  W.  Wells  as  ancillary 
executor  in  Massachusetts,  and  both  are  now  acting  as 
such  executors. 

Testatrix  left  no  descendants,  brothers  or  sisters, 
father  or  mother,  but  left  surviving  her  as  her  only 
heirs  at  law  numerous  nephews  and  nieces,  who  were 
children  of  deceased  brothers  and  sisters.  At  the  time 
the  will  was  made  she  had  one  brother  living,  Calvin  S. 
Loomis,  who  died  on  April  10,  1911,  over  six  months 
prior  to  the  death  of  the  testatrix. 

On  August  24, 1912,  the  said  Daniel  W.  Wells,  ancil- 
lary executor,  filed  his  petition  in  the  Probate  Court 
of  Hampshire  county,  Massachusetts,  stating  that  there 
was  a  balance  in  his  hands  to  be  distributed  and  that 
three-fourths  of  said  balance  was  to  be  distributed  ac- 
cording to  the  will ;  that  Calvin  S.  Loomis  having  died 
in  the  lifetime  of  the  testatrix,  leaving  no  descendants, 
one-fourth  of  the  net  estate  was  intestate  estate ;  that 
by  the  third  clause  of  said  will  one-half  of  the  property 
in  Massachusetts  was  bequeathed  to  be  divided  equally 
between  the  children  of  Sarah  A.  Belden ;  that  by  the 
fifth  clause  of  the  will  another  share,  to  wit,  one- 
one  fourth  of  the  estate  in  his  hands,  was  in  like  man- 
ner to  be  divided  equally  among  the  children  of  Sarah 
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A.  Belden,  and  that  the  last  and  remaining  one-fonrth 
was  intestate  estate,  and  other  persons  were  heirs  be- 
side the  children  of  said  Sarah  A.  Belden;  that  peti- 
tioner had  upwards  of  $18,000  in  his  hands  and  that 
$2,000  was  sufficient  reserve  for  debts  and  expenses; 
that  $12,000  could  properly  be  distributed  to  the  chil- 
dren and  descendants  of  Sarah  A.  Belden,  and  praying 
for  distribution  of  said  amount.  Franklin  Bidgely, 
the  Illinois  executor,  filed  his  objection  to  the  granting 
of  said  petition  on  the  ground,  among  others,  that  the 
legacies  of  Calvin  S.  Loomis  having  lapsed,  the  suc- 
cession to  the  property  embraced  therein  should  be  de- 
termined by  the  laws  of  the  State  of  Illinois ;  that  a 
large  part  of  the  lapsed  legacies  became  intestate  prop- 
erty and  that  the  persons  entitled  thereto  were  not  resi- 
dents of  Massachusetts,  and  that  the  efficient  and  eco- 
nomical administration  of  the  estate  required  that 
after  the  payment  of  the  debts  of  the  testatrix  the 
balance  should  be  turned  over  to  him  to  be  distributed 
in  accordance  with  the  laws  of  the  State  of  Illinois. 
His  objections  were  overruled  and  a  distribution  or- 
dered in  accordance  with  the  prayer  of  the  petition. 
None  of  the  complainants,  appellants  here,  appeared 
at  said  hearing  and  no  appeal  was  taken  from  the  order 
of  said  court. 

The  bill  avers  that  the  distribution  of  the  Massa- 
chusetts estate  was  wrongfully  made ;  that  $4,000  of  the 
money  distributed  under  the  order  of  the  Probate 
Court  of  Hampshire  county  to  the  descendants  of 
Sarah  A.  Belden  as  testate  property  bequeathed  to 
them  by  clause  5  is  not  testate  property,  but,  on  the 
contrary,  is  intestate  property  and  should  be  dis- 
tributed to  the  heirs  at  law  of  Elizabeth  S.  Lee;  that 
Franklin  Eidgely,  executor,  has  $40,000  in  his  pos- 
session ;  that  complainants  have  requested  him  to  pay 
to  them  out  of  the  money  in  his  hands  for  distribution 
such  sums,  respectively,  as  they  have  been  deprived  of 
by  the  wrongful  distribution  made  by  said  Wells,  but 
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said  Ridgely  has  refused  so  to  do ;  that  there  is  a  dis- 
pute as  to  how  the  said  funds  bequeathed  to  Calvin  S. 
Loomis  by  clause  3  in  said  will  should  be  distributed ; 
prays  for  the  construction  of  said  will  in  so  far  as  the 
same  is  sought  to  be  construed,  and  that  the  respective 
rights  of  the  complainants  in  and  to  the  lapsed  lega- 
cies may  be  determined ;  that  said  Eidgely  be  directed 
to  pay  complainants  out  of  the  fund  belonging  to  the 
estate  of  Elizabeth  S.  Lee  such  sums  as  may  be  found 
necessary  in  order  that  complainants  may  receive  their 
respective  shares  of  said  lapsed  legacies. 

The  answer  of  the  Belden  children  avers  that  the 
distribution  of  the  Massachusetts  property  was  cor- 
rect and  that  the  Probate  Court  of  Massachusetts  hav- 
ing determined  the  proper  distribution  of  the  property 
in  that  State  that  the  same  cannot  be  reversed  by  the 
courts  of  this  State.  The  answer  of  Franklin  W. 
Eidgely,  executor,  admits  there  is  a  dispute  as  to  how 
said  fund  bequeathed  to  said  Calvin  S.  Loomis  should 
be  distributed  and  prays  for  direction  and  instruction 
of  the  court.  The  answer  of  Daniel  W.  Wells,  ancil- 
lary executor,  avers  that  the  Probate  Court  of  Hamp- 
shire county,  Massachusetts,  had  exclusive  jurisdiction 
and  control  of  his  actions  in  the  premises  and  of  the 
fund  in  his  possession,  and  the  Circuit  Court  of  Me- 
nard county  has  no  jurisdiction  in  regard  to  the  matter. 
Complainants  filed  replications  to  the  answers. 

On  the  hearing,  the  decree  of  the  Circuit  Court  found 
that  both  the  specific  and  residuary  legacies  to  Calvin 
S.  Loomis  lapsed  and  became  intestate  estate,  but  that 
the  Probate  Court  of  Hampshire  county,  Massachu- 
setts, had  power  to  make  a  distribution  of  the  assets 
in  that  State,  and  that  all  parties  in  interest  had  due 
notice  of  said  proceeding  in  said  court,  and  that  said 
order  was  an  appealable  order  under  the  laws  of  Mas- 
sachusetts; that  the  Illinois  executor  appeared  and 
took  part  therein,  and  did  not  appeal  from  said  order ; 
that  by  virtue  of  the  portion  of  the  Federal  constitu- 
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tion,  which  declares  that  full  faith  and  credit  shall  be 
given  in  each  State  to  the  judicial  proceedings  of  every 
other  State,  the  order  of  the  Massachusetts  court  is 
binding  upon  the  Circuit  Court,  and  that  its  construc- 
tion of  the  law,  so  far  as  the  same  relates  to  the  dis- 
tribution of  the  Massachusetts  funds,  cannot  be  ques- 
tioned by  the  courts  of  this  State.  It  then  decrees  a 
distribution  in  accordance  with  said  findings. 

Appellants  assigned  error  to  that  part  of  the  decree 
holding  that  the  Circuit  Court  of  Menard  county  was 
bound  by  the  order  of  distribution  of  the  Probate 
Court  of  Hampshire  county,  Massachusetts,  and  in  re- 
fusing to  decree  that  their  respective  share  in  the 
Massachusetts  funds  be  made  up  to  them  out  of  the 
funds  in  the  hands  of  the  Illinois  executor. 

Appellees  have  filed  cross-errors  to  that  part  of  the 
decree  finding  that  both  the  specific  and  residuary 
legacies  lapsed  and  became  intestate  estate  of  Eliza- 
beth S.  Lee,  and  to  the  distribution  of  the  lapsed  leg- 
acy under  the  fifth  clause  of  the  will  as  intestate  estate. 

The  situs  of  personal  property  is  the  domicile  of 
the  owner,  and  on  the  death  of  the  owner  the  law  gov- 
erning its  distribution  is  that  of  his  domicile  at  the 
time  of  his  death.  Cooper  v.  Beers,  143  HI.  25 ;  Davis 
V.  Upson,  230  111.  327.  The  right  of  succession  to  the 
personal  estate  of  a  deceased  person,  whether  he 
leaves  a  will  or  dies  intestate,  depends  upon  the  law  of 
his  domicile.  Rackemann  v.  Taylor,  204  Mass.  394; 
Osburn  v.  McCartney,  121  111.  408.  There  can  be  no 
controversy  over  the  proposition  that  the  construction 
of  this  will  as  to  the  rights  of  succession  to  the  per- 
sonal property  bequeathed  under  the  third  and  fifth 
clauses  thereof  must  be  determined  according  to  the 
law  of  this  State,  the  domicile  of  the  testatrix  at  the 
time  of  her  death. 

By  the  third  clause  the  testatrix  bequeathed  one- 
half  of  the  money  on  deposit  in  the  banks  of  Massa- 
chusetts to  her  brother,  Calvin  S.  Loomis,  and  the 
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other  half  to  the  children  of  a  deceased  sister,  Sarah 
A.  Belden.  By  the  death  of  Loomis  before  the  death 
of  the  testatrix  his  legacy  under  this  clause  lapsed. 
The  fifth  or  residuary  clause  bequeaths  one-half  of  all 
the  rest  and  residue  of  the  estate,  and  any  lapsed  leg- 
acies, to  said  Loomis  or  his  descendants,  and  the  other 
half  thereof  to  the  said  children  of  Sarah  A.  Belden, 
or  their  descendants.  This  residuary  legacy  to  Loomis 
also  lapsed.  It  will  be  noticed  that  the  legatees  under 
the  residuary  clause  are  the  same  legatees  named  in 
the  third  clause.  In  determining  the  rights  to  the  suc- 
cession of  the  property  included  in  these  lapsed  leg- 
acies it  is  necessary  to  consider  the  third  and  fifth 
clauses  in  connection  with  each  other. 

The  general  rule  is  well  settled  in  this  State  that  if 
a  legacy  lapses,  and  there  is  a  general  residuary  clause 
sufficient  to  embrace  it  in  its  terms,  it  will  sink  into  the 
residuum,  and  all  lapsed  legacies  of  personal  property 
go  into  a  general  residuary  fund.  Crawford  v.  Mound 
Grove  Cemetery  Ass^n,  218  111.  399;  Dorsey  v.  Dod- 
son,  203  111.  32 ;  Mills  v.  Newberry,  112  111.  123.  To  this 
general  rule,  however,  there  is  an  exception  in  cases 
where  the  testator  gives  legacies  to  the  same  persons 
who  are  provided  for  under  the  residuary  clause,  in 
which  event  the  lapsed  legacy  does  not  fall  into  the 
residuum  because  it  would  in  effect  be  construing  that 
the  intention  of  the  testator  was  to  bequeath  to  one 
who  died  a  portion  of  the  residue  happening  in  con- 
sequence of  his  own  death. 

In  the  case  of  Dorsey  v.  Dodson,  supra,  the  will 
there  tmder  consideration  gave  a  specific  legacy  of 
$5,000  to  Henrietta  Dorsey.  By  the  nineteenth  sec- 
tion of  that  will  the  executor  was  directed  to  sell  the 
residue  of  the  real  estate  and  turn  over  the  proceeds 
to  John  J.  Green,  Henrietta  Dorsey  and  Fanny  Knapp, 
to  be  equally  divided  between  them,  share  and  share 
alike.  The  twentieth  clause  gave  all  the  residue  of 
the  personal  estate  to  said  John  J.  Green,  Henrietta 


260  ApPBIiLATB   COUBTS  OF  ILLINOIS. 

Dickinson  y.  Ridgely,  188  111.  App.  262. 

Dorsey  and  Fanny  E[napp.  Henrietta  Dorsey  died  in 
the  lifetime  of  the  testator.  The  facts  in  that  case  in 
all  substantial  respects  are  similar  to  those  in  the  case 
at  bar.  The  Supreme  Court  in  deciding  the  effect  of 
the  lapsing  of  the  legacies  to  Henrietta  Dorsey,  said : 
**The  other  question  in  the  case  relates  to  the  legacy 
of  $5,000  to  Henrietta  Dorsey.  The  general  rule  is, 
that  if  a  legacy  lapses,  and  there  is  a  general  residu- 
ary clause  sufficient  to  embrace  it  in  its  terms,  it  will 
sink  into  the  residuum.  This  is  based  entirely  upon 
the  presumed  intention  of  the  testator  that  the  residu- 
ary clause  shall  include  everything  not  effectually  de- 
vised or  disposed  of.  Upon  the  failure  of  a  particular 
intent  to  give  a  legacy  to  some  person  the  courts  give 
effect  to  the  general  intent  manifested  by  the  residuary 
clause,  presuming  that  the  testator  prefers  the  residu- 
ary legatee  to  every  one  except  the  particxdar  legatee. 
But  where  a  testator  gives  legacies  to  several  persons 
and  then  provides  for  a  division  of  the  residue  between 
the  same  persons  the  rule  and  the  reason  for  it  fail. 
The  rale  in  such  case  is  stated  in  Schouler  on  Wills 
(3d  Ed.  sec.  519)  as  follows:  'Where  legacies  are 
given  to  several  legatees  and  the  residue  is  bequeathed 
to  the  same  legatees,  it  follows  that  the  residue  will 
not  include  a  lapsed  legacy  to  one  of  them.  *  To  hold, 
in  such  a  case,  that  the  testator  intended  the  lapsed 
legacy  to  fall  into  the  residuum,  was  said  in  Craig- 
head  v.  (riven,  10  S.  &  B.  351,  to  hold  that  the  testator 
intended  to  bequeath  to  one  who  died  a  portion  of  the 
residue  happening  in  consequence  of  his  own  death — 
a  construction  which  could  never  be  supported.  Where 
a  testator  gives  specific  legacies  to  several  legatees 
and  gives  the  residue  to  them  as  tenants  in  common, 
if  each  one  receives  his  share  of  the  residue  over  and 
above  the  specific  legacies  he  receives  exactly  what 
the  testator  intended  to  give  him.  Having  given  to 
each  specific  sums  and  a  specific  share  of  the  excess 
over  the  total  of  such  sums,  the  proportion  of  those 
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who  live  is  not  to  be  enlarged  by  a  lapsed  legacy.  It 
is  not  to  be  inferred  that  the  testator  intended  that  a 
lapsed  legacy  to  one  should  fall  into  the  residue,  so 
that  the  survivors  should  receive  a  dijBferent  and  in- 
creased proportion  of  the  testator's  estate.  {Green 
V.  Pertwee,  5  Hare,  248;  SUcox  v.  Nelson,  24  Ga. 
84;  Lombard  v.  Boy  den,  5  Allen,  249;  Lloyd  v. 
Lloyd,  4  Beav.  231.)  Not  only  did  the  specific  legacy 
to  Henrietta  Dorsey  lapse,  but  her  share  of  the  resid- 
uary estate  also  lapsed,  and  to  carry  the  lapsed  legacy 
to  her  forward  into  the  residuum  would  be  to  add  one- 
third  of  it  to  another  lapsed  legacy  to  her  and  augment 
the  shares  of  Fanny  Ejiapp  and  the  estate  of  John  J. 
Green  with  the  remaining  two-thirds,  contrary  to  the 
rule  of  law  in  such  cases.  It  will  be  seen  that  the  same 
rule  would  apply  as  to  the  share  of  Henrietta  Dorsey 
in  the  proceeds  of  the  real  estate  under  the  nineteenth 
clause,  and  for  the  same  reason  it  could  not  go  into 
the  residue.  The  testator  gave  the  proceeds  to  her 
and  her  brother  and  sister  in  equal  shares,  and  could 
not  have  intended,  in  case  of  her  death,  that  her  share 
should  pass  to  her  and  the  same  brother  and  sister  un- 
der the  twentieth  clause.  The  provisions  of  the  will 
for  Henrietta  Dorsey  all  lapsed,  and  under  its  terms 
became  intestate  estate,  to  be  distributed,  as  such, 
under  the  Statute  of  Descent.*'  The  rule  announced 
in  the  above  case  was  approved  and  followed  in  Craw- 
ford V.  Mound  Grove  Cemetery  Ass'n,  supra. 

The  controlling  principle  announced  in  these  cases 
is  that  the  law  will  never  hold  that  a  testator  intended 
to  bequeath  to  one  who  died  a  portion  of  the  residue 
happening  in  consequence  of  his  own  death.  But  it  is 
submitted  by  counsel  for  appellee  that  the  words  in 
the  residuary  clause,  **and  any  lapsed  legacies, '*  dis- 
tinguished this  case  from  those  above  cited.  To  this 
proposition  we  cannot  agree.  These  words  give  no 
other  or  different  meaning  to  this  clause  than  that 
which  the  law  itself  would  give  if  they  had  not  been 
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used.  They  add  no  force  to  the  intention  of  the  testa- 
trix, nor  do  they  make  it  more  certain,  nor  can  they 
have  any  effect  in  changing  the  reason  for  the  rule  as 
announced  in  said  cases.  It  is  apparent,  therefore, 
that  the  lapsed  legacy  to  Loomis  under  the  third  clause 
became  intestate  property  to  be  distributed  according 
to  the  laws  of  descent  of  this  State  and  did  not  de- 
scend into  the  residuary  clause.  The  residuary  legacy 
to  Loomis  under  the  fifth  clause  also  lapsed  and  be- 
came intestate  property  to  be  distributed  according 
to  the  laws  of  descent  of  this  State.  It  follows  that  the 
construction  of  the  effect  of  these  lapsed  legacies  by 
the  chancellor  in  the  decree  was  correct. 

It  remains  to  be  considered  whether  it  was  error  in 
the  decree  to  hold  that  the  order  of  distribution  en- 
tered in  the  ancillary  estate  in  Massachusetts  by  the 
Probate  Court  of  Hampshire  county  is  conclusive  on 
the  courts  of  this  State,  by  virtue  of  section  1,  art.  IV, 
of  the  Constitution  of  the  United  States,  which  pro- 
vides that  full  faith  and  credit  shall  be  given  in  each 
State  to  the  public  acts,  records  and  judicial  proceed- 
ings of  every  other  State.  Foreign  judgments  are 
only  conclusive  in  this  State  when  the  proceedings  in 
the  cases  in  which  the  judgments  are  rendered  show 
that  the  courts  which  rendered  them  had  jurisdiction 
of  both  the  subject-matter  and  the  parties.  Zepp  v. 
Eager,  70  111.  223 ;  Tucker  v.  People,  122  111.  583;  Since 
the  case  of  Thompson  v.  Whitman,  18  Wall.  457,  the 
Supreme  Court  of  the  United  States  has  repeatedly 
held  that  the  record  of  a  judgment  rendered  in  another 
State  might  be  contradicted  as  to  the  facts  necessary 
to  give  the  court  jurisdiction,  and  if  it  be  shown  that 
such  facts  did  not  exist,  the  record  will  be  annulled, 
notwithstanding  it  may  recite  that  they  did  exist ;  that 
want  of  jurisdiction  may  be  shown  either  as  to  the 
subject-matter  or  the  person.  Simmrons  v.  Saul,  138 
U.  S.  439;  Reynolds  v.  Stockton,  140  U.  S.  254;  Na- 
tional  Exchange  Bank  of  Tiffin  v.  WUey,  195  U.  S.  257 ; 
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and  the  same  rule  obtains  in  Massachusetts,  Oilman  v. 
Oilman,  126  Mass.  26.  Courts  of  this  State  may  in- 
quire into  the  proceedings,  judgments  and  decrees  of  a 
court  of  another  State  to  determine  if  that  court  had 
jurisdiction  in  the  subject-matter  and  of  the  parties, 
and  the  judgments  and  decrees  rendered  by  a  court 
without  such  jurisdiction  are  void,  and  have  no  bind- 
ing effect  upon  the  party  aggrieved.  Field  v.  Field, 
215  HI.  496 ;  Forsyth  v.  Barnes,  228  HI.  326 ;  Forrest 
V.  Fey,  218  HI.  165. 

As  a  general  proposition,  the  law  is  that  the  distri- 
bution of  personal  assets  in  the  hands  of  an  ancillary 
administrator  or  executor  must  be  made  according 
to  the  laws  of  the  decedent's  domicile.  13  A.  &  E. 
Encyc  of  Law,  page  940.  And  this  is  the  rule  not 
only  in  this  State,  but  in  the  State  of  Massachusetts. 
Rackemann  v.  Taylor,  204  Mass,  394;  Osbum  v.  Mc- 
Cartney, 121  m.  408.  Section  1  of  chapter  143  of  the 
Revised  Laws  of  Massachusetts  provides  that  in  the 
ancillary  administration  of  the  estates  of  persons  who 
are  residents  of  other  States,  the  estate  found  there, 
after  the  payment  of  the  debts,  shall  be  disposed  of 
according  to  the  last  will,  if  he  left  any ;  otherwise,  his 
real  property  shall  descend  according  to  the  laws  of 
Massachusetts,  and  his  personal  property  shall  be  dis- 
tributed and  disposed  of  according  to  the  laws  of  the 
State  of  which  he  was  a  resident.  Section  2  of  said 
Act  provides  that  distribution  may  be  made  by  the  an- 
cillary executor  of  that  State,  or  in  the  discretion  of 
the  court  the  estate  may  be  transmitted  to  the  execu- 
tor or  administrator  in  the  State  of  which  the  deceased 
was  an  inhabitant,  to  be  there  disposed  of  according 
to  the  laws  thereof.  In  the  construction  of  this  statute 
by  the  Supreme  Court  of  Massachusetts,  that  court 
held  in  the  case  of  Rackemann  v.  Taylor,  supra: 
**  Every  part  of  the  chapter  recognized  the  law  of  the 
domicile  of  the  deceased  person  as  controlling  in  all 
matters  pertaining  to  the  succession  to  his  property. 
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If  the  Probate  Court  should  assume  to  distribute  and 
dispose  of  the  personal  estate  according  to  his  last 
will,  and  if  there  was  a  question  of  construction  of  the 
will  upon  which  the  courts  of  the  different  States  dif- 
fered, the  Probate  Court  would  be  bound  by  the  con- 
struction of  the  courts  in  the  State  of  his  domicile." 
And  it  further  held:  **It  is  a  familiar  rule  of  law 
that  the  right  of  succession  to  the  estate  of  a  deceased 
person,  whether  he  leaves  a  will  or  dies  intestate,  de- 
pends upon  the  law  of  his  domicile.  The  settlement 
of  his  estate  and  the  disposition  of  his  property  are 
to  be  made  in  accordance  with  the  law  of  that  place. 
•  •  •  But  such  probate  of  a  will  or  such  adminis- 
tration of  an  intestate  estate  is  always  nearly  ancil- 
lary. It  is  not  for  the  purpose  of  establishing  rights 
of  succession,  whether  under  a  will  or  otherwise.  Those 
are  to  be  established  in  the  courts  of  the  State  or 
country  where  the  deceased  person  had  his  domicile. '* 

The  Probate  Court  of  Hampshire  county  had  juris- 
diction to  make  a  distribution,  but  when  it  proceeded 
to  make  a  distribution  contrary  to  the  laws  of  succes- 
sion of  this  State  it  acted  without  authority,  and  its 
order  making  such  distribution  is  not  conclusive  upon 
the  courts  of  this  State. 

By  section  21  of  chapter  141  of  the  Bevised  Laws  of 
Massachusetts  it  is  provided  that  if  the  Probate  Court 
finds  that  a  partial  distribution  of  the  personal  prop- 
erty of  an  estate  can  without  detriment  be  made  to 
the  persons  thereto,  it  may,  subject  to  the  rights  of 
creditors  and  after  notice,  order  such  partial  distribu- 
tion to  be  made.  We  do  not  find  from  an  examination 
of  the  laws  introduced  in  evidence  that  there  is  any 
provision  as  to  what  such  notice  shall  consist  of,  or 
how  it  shall  be  made.  The  record  of  the  proceedings 
of  said  Probate  Court  show  an  order  was  entered  cit- 
ing all  persons  interested  to  show  cause  on  the  fifth 
day  of  November,  A.  D.  1912,  why  said  application  of 
the  ancillary  administrator  for  distribution  should  not 


Thibd  Disteict — July,  1914.  265 


DlcklnBOn  y.  Ridgely,  188  111.  App.  252. 

be  allowed,  and  further  ordered  that  said  adminis- 
trator serve  said  citation  by  publishing  the  same,  once 
in  each  week,  for  three  consecutive  weeks  in  a  certain 
newspaper  and  by  mailing  post  paid  a  copy  thereof  to 
each  person  interested  in  the  estate  fourteen  days  be- 
fore said  date.  The  proof  of  service  of  this  citation 
is  as  follows:  *'I  have  served  the  foregoing  citation 
as  therein  ordered  by  publication  in  Daily  Hampshire 
Gazette,  Sept.  3,  9  and  16,  and  by  mailing  post  paid  a 
copy  thereof  to  each  and  every  one  of  the  persons  in- 
terested in  (laid  estate.  Sept.  4,  1912.  (Signed)  John 
C  Hammond.'*  This  is  sworn  to  by  said  Hammond. 
Who  said  Hammond  is  does  not  appear.  The  persons 
to  whom  the  citation  was  mailed  do  not  appear,  nor 
does  it  appear  who  the  persons  were  that  said  Ham- 
mond considered  interested  in  the  estate.  It  must  be 
conceded  that  there  should  be  proof  at  least  that  the 
order  of  the  court  directing  notice  had  been  complied 
with.  Even  though  publication  was  made  in  the  news- 
paper, if  process  was  not  served  or  notice  given  as 
required  by  the  order,  the  court  did  not  acquire  juris- 
diction of  the  parties  and  the  order  of  distribution  was 
void.  Goudy  v.  Hallj  30  111.  109 ;  Forrest  v.  Fey,  218 
m.  165.  The  afl5davit  of  said  Hammond  was  wholly 
insuflScient  to  prove  service  of  said  citation.  While 
the  order  of  distribution  itself  states:  '*A11  persons 
interested  in  the  matter  of  said  petition  having  had 
due  notice  of  said  petition,  etc.,''  this  cannot  cure  the 
defective  service  where  the  record  itself  does  not  show 
that  notice  was  given  as  required  by  law.  Jurisdiction 
does  not  attach  where  it  is  shown  that  the  facts  upon 
which  the  court  acted  were  insuflScient  to  support  the 
finding  of  jurisdiction,  and  the  recital  on  the  face  of 
the  order  that  due  notice  was  given  makes  no  differ- 
ence. Whitney  v.  Porter,  23  111.  445;  Hemmer  v.  WoU 
fer,  124  111.  435;  Forrest  v.  Fey,  supra.  While  it  is 
true  that  the  Illinois  executor  appeared  and  objected 
to  the  entering  of  the  order  of  distribution  yet  he,  by 
so  doing,  could  not  confer  jurisdiction  on  said  Probate 
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Court  over  the  persons  interested  in  the  estate.  He 
was  not  a  beneficiary  under  the  will,  nor  had  any  in- 
terest thereunder  except  to  faithfully  discharge  the 
duties  of  his  trust  as  executor.  No  action  of  his  could 
submit  the  persons  of  appellants  to  the  jurisdiction 
of  that  court.  The  proof  of  service  of  the  citation  was 
insuflBcient  to  give  said  court  jurisdiction  of  the  per- 
sons of  appellants. 

But  even  if  the  facts  established  the  jurisdiction  of 
said  Probate  Court  over  the  persons  of  appellants,  the 
order  of  said  court  was  but  an  error  of  law,  and  ancil- 
lary administration  is  but  auxiliary  to  the  principal 
administration  and  is  subordinate  thereto.  1  Bouvier 
Law  Diet.  The  estate  of  the  testatrix  was  an  entity; 
she  did  not  leave  two  estates.  An  error  made  in  the 
distribution  of  personal  assets  in  an  ancillary  admin- 
istration can  be  corrected  in  the  distribution  of  the 
principal  estate.  Appellees  having  received  a  larger 
share  than  they  were  entitled  to  by  the  order  of  dis- 
tribution made  by  the  Probate  Court  of  Massachusetts, 
in  equity  and  good  conscience  should  be  required  to 
account  for  the  excess  over  their  proper  shares  in  the 
final  distribution  of  the  principal  estate.  The  executor 
of  the  principal  estate  has  made  no  distribution  and 
has  sufficient  funds  in  his  hands  to  rectify  the  error 
made,  and  we  can  see  no  good  reason  why  the  court 
should  not  order  this  to  be  done,  so  as  to  give  to  each 
party  interested  that  portion  of  the  entire  estate  to 
which  he  is  entitled.    Ramsay  v.  Ramsay,  196  111.  179. 

The  decree  of  the  Circuit  Court  must  therefore  be 
reversed  and  the  cause  remanded  with  directions  to 
enter  a  decree  in  conformity  with  the  views  herein 
expressed. 

Reversed  and  remomded  with  directions. 
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8.  J.  Danskiii,  Administrator,  Appellant,  y.  Margaret  A, 

Dennj  and  John  J.  Denny,  Appellees. 

• 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
jAiiES  A.  Cbbiohton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.    Affirmed.    Opinion  filed  July  2,  1914. 

Statement  of  the  Case. 

Action  by  S.  J.  Danskin,  administrator  with  the 
will  annexed  of  Karl  D.  Danskin,  deceased,  against 
Margaret  A.  Denny  and  John  J.  Denny,  on  a  promis- 
sory note  for  the  principal  snm  of  thirty-three  hundred 
dollars,  dated  at  Hillsboro,  N.  D.,  purporting  to  be 
executed  by  defendants  and  made  payable  to  Brown- 
Danskin  Company.  Plaintiff  sues  as  administrator  of 
the  assignee  of  the  note.  Defendants  filed  several 
pleas  including  the  general  issue,  with  an  affidavit 
denying  the  execution  of  the  note.  The  jury  returned 
a  verdict  in  favor  of  defendants  and  judgment  was 
rendered  on  the  verdict.  To  reverse  the  judgment, 
plaintiff  appeals. 

B.  0.  WmjkED,  W.  St.  J.  Wines  and  Clayton  J. 
Babbeb^  for  appellant. 

E.  L.  Chapin,  for  appellees. 

Mb.  Justicb  Eu>bsdob  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Buls  AiTD  Noms,  8  441* — when  finding  oi  to  execution  sustained 
hy  the  evidence.  In  an  action  on  a  promiaaory  note  where  pleas 
were  filed,  with  an  affidavit  denying  the  execution  of  the  note, 
held  that  a  verdict  for  defendant  on  conflicting  evidence  aa  to  the 
execution  of  the  note  would  not  be  disturbed  on  the  ground  that  the 
clear  preponderance  of  the  evidence  showed  that  defendants  signed 
the  note. 
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W.  £•  Curran,  Trustee,  et  aL,  Appellees,  t.  Ella  £• 

Southgate  et  aL,  Appellants. 

• 

1.  MoBTGAGES,  S  587* — When  rule  requiring  sale  in  inverse  order 
of  alienation  inapplicable.  The  rule  requiring  a  sale  of  mortgaged 
premlBes  in  the  inverse  order  of  alienation  does  not  apply  where 
the  deed  of  the  mortgagor  conveying  the  first  parcel  of  the  mort- 
gaged premises  recited  that  the  land  was  sold  subject  to  the  mort- 
gage, which  the  grantee  "agrees  to  pay  as  a  part  of  the  purchase 
price/'  and  the  person  seeking  to  invoke  the  rule  had  taken  from  a 
subsequent  grantee  a  mortgage  on  such  parcel  with  notice  that  it 
was  charged  with  the  payment  of  the  whole  of  the  mortgage. 

2.  Appeal  and  bbbob,  S  972* — when  objections  to  master*s  find- 
ings not  saved  lor  review.  Objections  to  the  findings  of  a  master 
cannot  be  raised  on  appeal  where  no  objection  or  exception  was 
taken  to  the  master's  report. 

Thompson,  P.  J.,  took  no  part  in  the  consideration  of  this  case. 

Appeal  from  the  Circuit  Court  of  EHilton  county;  the  Hon.  Gbobsb 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1914.    Affirmed.    Opinion  filed  July  2,  1914. 

Habvey  H.  Athebton,  for  appellants. 

Evans  &  Evans,  for  appellees. 

Mb.  Justice  Scholfield  delivered  the  opinion  of  the 
court. 

On  May  3, 1913,  W.  E.  Curran,  trustee,  filed  his  bill 
in  the  Circuit  Court  of  Fulton  county  for  the  fore- 
closing of  a  trust  deed  on  about  700  acres  of  land  in 
said  county,  as  described  in  the  bill.  The  trust  deed 
was  given  by  W.  A.  Phillips,  who  was  then  the  owner 
of  the  700  acres,  on  February  19,  1910,  to  W.  E.  Cur- 
ran, trustee,  for  the  legal  holder  of  notes,  for  the  sum 
of  $16,000,  due  five  years  after  date  with  interest  at 
six  per  cent,  per  annum.  There  is  no  dispute  as  to 
this  trust  deed  being  a  valid  prior  lien  on  all  the  700 
acres,  or  of  the  amount  due  thereon,  or  of  the  right 

•S«e  Illinois  Notes  Dlgosl,  T«U.  XI  to  XV,  and  Cunolntl^w  Quarterly.  saMa 
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of  the  original  complainants  to  foreclosure  of  the  same. 
The  contest  is  as  to  what  part  of  the  land  should  he 
sold  first 

November  26,  1910,  W.  A.  Phillips  sold  240  acres  of 
land  so  owned  by  him  to  one  Frank  Netlerville,  which 
deed  recited:  **This  land  is  sold  subject  to  a  mort- 
gage of  $16,000,  with  accrued  interest  and  taxes  which 
the  said  Frank  Netlerville  agrees  to  pay  as  part  of 
the  purchase  price.''  On  April  4,  1911,  Netlerville 
sold  this  land  to  Harry  C.  Eowe,  which  deed  contained 
a  like  recitation.  Rowe  conveyed  to  Olive  C.  Dimon 
and  Theodore  H.  Dimon  on  same  date,  and  on  May  18, 
1911,  they  conveyed  to  John  Loughrey  and  Theodore 
H.  Dimon,  and  these  last  named  grantees  conveyed  to 
Fulton  County  Coal  and  Power  Company,  a  corpora- 
tion, on  May  20, 1911,  which  company  is  now  the  owner 
of  the  240  acre  tract  subject  to  the  incumbrance  against 
it.  All  these  conveyances  were  made  subject  to  the 
$16,000  mortgage. 

On  June  1, 1911,  the  Fulton  County  Coal  and  Power 
Company  executed  a  trust  deed  to  the  Chicago  Title  & 
Trust  Company,  trustee,  for  said  240  acres,  to  secure 
the  payment  of  $150,000  in  bonds  issued  of  that  date, 
which  bonds  were  in  the  sum  of  $500  each  due  thirty 
years  after  date  with  interest  at  six  per  cent,  payable 
semiannually,  which  trust  deed  was  made  subject  to 
mortgage  of  $16,000.  The  appellant,  Ella  E.  South- 
gate,  is  the  holder  and  legal  owner  of  281  of  said  bonds 
of  the  value  of  $140,500,  and  has  no  other  security  for 
the  same  than  the  240  acre  tract  of  land,  and  no  part 
of  same  has  been  paid.  Appellant  and  Chicago  Title 
and  Trust  Company  were  not  made  parties  to  the  orig- 
inal bill,  but  obtained  leave  of  court  to  plead  and  filed 
an  answer  and  cross-bill  setting  up  their  interest  and 
asking  that  the  450  acre  tract  of  land  be  sold  first  to 
satisfy  the  Curran  mortgage. 

On  March  1, 1911,  W.  A.  Phillips  sold  and  conveyed 
the  remainder  of  said  700  acre  tract  of  land,  being  about 
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450  acres,  to  one  Thomas  H.  Lackland,  which  deed  con- 
tained the  following  recitation:  **Thi8  land  is  sold 
subject  to  all  conditions  of  a  certain  mortgage  for 
$16,000  held  by  W.  E.  Curran,  as  trustee,  of  Pekin, 
Illinois.  Having  formerly  owned  another  tract  of  land 
near  this,  containing  240  acres,  this  said  240  acres  be- 
ing also  covered  by  the  mortgage  referred  to  above, 
and  by  the  terms  of  the  deed  to  the  purchaser  of  the 
240  acre  tract,  they  agreed  to  pay  the  said  $16,000 
as  a  part  of  the  purchase  price.*'  June  16, 1911,  Lack- 
land conveyed  said  lands  to  John  B.  King  and  Thomas 
B.  Lewis,  which  conveyance  was  made  subject  to  $16,- 
000  mortgage. 

King  and  Lewis  were  made  parties  defendant,  and 
filed  answer  and  cross-bill,  claiming  that  the  240  acre 
tract  should  pay  all  of  the  $16,000  mortgage,  and  asked 
that  it  be  sold  first  to  satisfy  same.  On  July  1,  1912, 
John  B.  King  conveyed,  by  warranty  deed,  the  450 
acres  to  one  J.  H.  White,  but  now  claims  it  was  in  fact 
given  as  a  mortgage,  and  on  October  25,  19t3,  being 
long  after  suit  was  started.  White,  by  quitclaim  deed, 
conveyed  back  to  King.  On  September  7,  1912,  King 
conveyed  same  land  by  warranty  deed  to  one  John 
Winsor,  but  now  claims  it  was  also  given  as  a  mort- 
gage. Winsor  on  May  20,  1913,  and  after  the  com- 
mencement of  suit,  conveyed  by  quitclaim  deed  to  Her- 
bert Powell,  who  on  October  24,  1913,  filed  declaration 
of  trust  that  he  held  title  to  secure  payment  of  $75,000 
from  John  .B.  King  and  Thomas  B.  Lewis. 

The  contention  of  appellant,  Ella  E.  Southgate,  is 
that,  under  the  doctrine  of  marshaling  of  securities, 
the  original  complainants,  having  a  lien  on  the  whole 
700  acre  tract  while  she  only  has  lien  on  240  acres, 
should  be  required  to  satisfy  their  mortgage  first  out 
of  the  450  acre  tract.  The  contention  of  John  B.  King 
is  that,  because  of  the  recitations  made  in  deeds  of 
conveyance  by  W.  A.  Phillips,  the  original  owner  of 
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the  whole  tract,  the  240  acre  tract  became  liable  for 
the  payment  of  the  whole  of  the  mortgage  first. 

The  contention  of  appellant  cannot  be  sustained. 
The  equitable  rule  of  marshaling  securities,  whereby 
the  lands  mortgaged  are  required  to  be  sold  in  the 
inverse  order  of  alienation,  will  never  be  applied  where 
the  parties,  by  an  agreement  in  their  deed,  have 
charged  a  mortgage  upon  land  in  a  different  manner. 
Moore  V.  Shurtleff,  128  El.  375. 

It  is  clear  from  the  recitations  in  the  deed  from  Phil- 
lips to  Netlerville  for  the  240  acres  that  they  intended 
to  and  did  charge  that  land  with  the  payment  of  the 
whole  of  the  mortgage  of  $16,000,  and  that  Netlerville 
took  the  land  subject  to  the  payment  of  the  mortgage. 
The  subsequent  grantees  of  Netlerville  took  subject 
to  the  mortgage  and  with  full  knowledge  and  notice  of 
the  equities  imposed  upon  him  with  regard  to  the  pay- 
ment of  same.  The  appellant  having  taken  the  bonds 
with  notice  that  the  land  which  secured  their  payment 
was  charged  with  the  payment  of  the  mortgage  can- 
not have  the  rule  of  inverse  order  applied. 

No  objection  or  exception  having  been  taken  to  the 
master's  report  that  King  and  Lewis  were  the  owners 
of  the  property,  that  question  cannot  now  be  raised 
in  this  court.  The  decree  of  the  Circuit  Court  was 
clearly  right,  and  is  afiSrmed. 

Affirmed. 
Mb.  Pbbsidino  Justice  Thompson  took  no  part  in 
the  consideration  of  this  case. 


272  Appellate  Ooubts  op  Illinois. 

Wallace  y.  Modem  Woodmen  of  America,  188  111.  App.  272. 


James  H.  Wallace  et  al.^  Appellees,  t.  Modem  Wood- 
men of  America  et  aL,  Appellants. 

Inbubancb,  S  712* — wTuit  essential  to  validity  of  amendment  of 

article$  of  association  of  l>eneflt  society.     To  constitute  a  valid 

amendment  of  the  articles  of  association  of  a  beneficial  association 

organized  under  the  Act  of  1893  relating  to  "Fraternal  Beneficiary 

Societies,"  the  record  of  the  proceedings  of  the  association  must 

show  a  substantial  compliance  with  section  7^  of  the  Act,  J.  ft  A. 
T  6654,  which  provides  that  articles  may  be  changed  in  the  manner 

prescribed  by  the  rules  of  the  association,  and  where  the  record  of 
the  proceedings  does  not  show  the  adoption  of  an  amendment  by 
the  number  of  votes  required  by  its  rules,  there  is  no  valid  amend- 
ment 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Robert  B.  Shiblet,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.    Affirmed.    Opinion  filed  July  2,  1914. 

Truman  Plantz,  George  W.  Miller,  Nelson  C. 
Pratt,  Charles  J.  Scofield,  Sidney  S.  Breese  and 
NoRTHCoTT  &  Orr,  foF  appellants. 

E.  S.  Smith,  for  appellees. 

Per  Curiam.  This  is  a  bill  for  an  injunction  to  re- 
strain appellant  and  its  officers  from  putting  into  ef- 
fect a  certain  by-law  claimed  to  have  been  adopted  by 
the  Head  Camp  of  the  Modem  Woodmen  of  America 
at  an  adjourned  meeting  held  in  Chicago  in  January, 
1912. 

The  Modem  Woodmen  of  America  is  a  fraternal 
beneficiary  society  having  a  lodge  system  with  a  rit- 
ualistic form  of  work,  and  was  incorporated  in  1884. 
The  general  purpose  and  object  of  the  association  has 
been  determined  in  the  following  cases:  Bastian  v. 
Modern  Woodmen  of  America,  166  HI.  595,  and  Park 
V.  Modern  Woodmen  of  America,  181  HI.  214,  and  need 
not  be  further  stated  herein. 


*8ee  nilnois  NoCm  DlffMt,  Volt.  ZI  to  XT,  mad  Oiimiibittvt»  Qurtorlj, 
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The  injunction  is  sought  on  the  ground  that  said 
by-law  is  unreasonable  and  void  and  that  under  the 
law  fraternal  beneficiary  associations  are  only  author- 
ized to  levy  assessments  for  the  purpose  of  providing 
a  sufficient  surplus  to  reasonably  provide  for  the  emer- 
gency of  suddenly  increased  death  losses,  and  on  the 
further  ground  that  neither  said  by-law  nor  the  change 
in  the  articles  of  the  association  authorizing  and  vali- 
dating said  by-law  were  legally  adopted.  The  chan- 
cellor in  the  court  below  held  that  said  by-law  was  un- 
reasonable and  void  and  granted  a  perpetual  injunc^ 
tion  against  its  enforcement. 

Prior  to  the  alleged  adoption  of  the  disputed  by- 
lawy  the  articles  of  association  provided  that  the  funds 
for  the  payment  of  death  losses  were  to  be  realized 
from  assessments  on  surviving  members.  Each  mem- 
ber when  he  joined  the  association  paid  a  certain  rate 
according  to  his  age  at  that  time,  and  assessments 
were  laid  from  time  to  time,  as  needed,  to  pay  the 
death  losses  and  expenses.  The  number  of  these  as- 
sessments averaged  from  eight  to  ten  a  year. 

The  new  by-law  materially  and  radically  changed 
the  plan  of  insurance  that  had  theretofore  existed  in 
said  association,  and  at  the  time  of  its  alleged  adop- 
tion the  articles  of  association  of  appellant  contained 
no  provision  authorizing  the  adoption  of  a  by-law  pro- 
viding for  the  plan  therein  embraced,  and  it  was  sought 
to  validate  said  by-law  by  changing  the  articles  of  as- 
sociation so  as  to  authorize  it. 

The  new  plan  provided  that  one  assessment  each 
month  should  thereafter  be  laid  regardless  of  the  neces- 
sity therefor  and  also  for  a  step-rate  system  of 
amounts  to  be  paid  as  assessments.  The  step-rate 
system  is  one  by  which  the  member  pays  each  year  or 
group  of  years  according  to  the  actual  cost  of  the 
society  of  the  protection  furnished  him,  and  thus  in- 
creases each  year  or  group  of  years  as  age  increases, 
as  distinguished  from  the  level  rate  by  which  the  mem- 
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ber  pays  more  than  the  actual  cost  in  the  earlier  years 
and  less  than  the  actual  cost  in  the  later  years.  The 
new  by-law  provided: 

'*  Benefit  Plan  1.  From  and  after  January  1,  1913, 
every  beneficial  member,  heretofore  or  hereafter  adopt- 
ed, failing  to  elect  prior  to  January  1, 1913,  some  other 
benefit  plan,  as  herein  authorized,  and  whose  certifi- 
cate is  dated  prior  to  May  1,  1912,  shall  be  liable  for, 
and  shall  during  each  and  every  calendar  month  dur- 
ing his  life  pay  death  benefit  assessments,  to  be  deter- 
mined by  his  attained  age,  at  his  nearest  birthday,  on 
said  January  1, 1913,  in  accordance  with  the  following 
table  of  Whole  Life  Level  Assessment  Bates. ' ' 

Here  follows  a  table  of  rates  for  attained  ages  from 
eighteen  to  fifty-four  and  over,  ranging  from  75  cents 
per  $1,000  at  eighteen  years  to  $3  per  $1,000  at  the 
age  or  fifty-four  and  over,  payable  monthly.  This 
plan  further  furnishes  an  option  whereby  a  member 
whose  assessment  rate  exceeds  $2  per  $1,000  may  pay 
$2  per  $1,000  assessment  in  cash  and  have  the  remain- 
der of  his  rate  compounded  annually  charged  as  a  lien 
against  his  certificate,  but  which  he  may  discharge  by 
payment  during  his  lifetime. 

This  plan  is  compulsory  unless  the  member  elects 
to  accept  one  of  five  other  options.  These  options  are 
based  upon  the  step-rate  system.  As  an  illustration, 
option  plan  4  provides  that  the  member  who  had  not 
passed  his  forty-fifth  birthday  January  1,  1913,  who 
might  elect  prior  to  January  1,  1913,  so  to  do,  could 
surrender  his  old  certificate  and  procure  one  for  a 
term  expiring  on  his  fiftieth  birthday,  upon  a  rate  to 
be  paid  at  his  attained  age,  according  to  the  table  set 
forth  in  this  plan.  This  provided  for  term  protection 
to  age  fifty. 

The  principal  object  and  purpose  of  these  changes 
is  to  provide  for  a  larger  surplus,  and  the  effect  is  to 
greatly  increase  the  rates  of  assessments.  The  in- 
crease in  some  cases  amount  to  five  hundred  per  cent. 
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At  the  time  the  by-law  was  adopted  the  association  had 
a  surplus  of  over  $9,000,000.  The  evidence  shows  that 
the  proposed  change  in  rates  would  produce  an  accu- 
mulation or  surplus  of  from  $15,000,000  to  $20,000,000 
a  year  and  that  in  ten  years  there  would  be  created 
thereby  a  surplus  of  at  least  $150,000,000.  The  evi- 
dence does  not  show  that  there  was  any  immediate 
necessity  for  such  a  large  surplus,  but  on  the  contrary 
it  was  shown  that  the  association  was  in  a  flourishing 
condition  and  under  the  present  system  of  rates  had 
accumulated  a  surplus  of  over  $9,000,000,  as  above 
stated. 

Section  5  of  the  articles  of  association  prior  to  the 
alleged  change  therein  provided,  among  other  things, 
as  follows : 

*  *  The  funds  for  the  payment  of  death  losses  or  acci- 
dent indemnity  are  to  be  realized  from  assessments 
on  surviving  members.  The  funds  for  the  payment  of 
the  ordinary  expenses  of  doing  the  business  are  to  be 
realized  by  assessments  on  its  members,  thus  creating 
a  *  General  Fund.'  The  funds  collected  to  pay  death 
losses  or  accident  indemnity  is  known  as  the  ^Benefit 
Fund'  and  can  be  appropriated  for  no  other  purpose. 
The  Local  Camps  shall  be  subordinate  to  and  shall 
report  to  the  Head  Camp.  The  Head  Cam(p  shall  pay 
all  losses  from  the  benefit  fund  collected  from  the  sur- 
viving members  of  the  Fraternity  by  the  proper  offi- 
cers of  the  Local  Camps  and  shall  have  same  for- 
warded to  the  Head  Camp  and  by  its  officers  dis- 
bursed. ' ' 

The  Head  Camp  recognized  the  fact  that  the  plan 
provided  by  the  new  by-law  could  not  be  sustained  un- 
der the  above  section  of  the  articles  of  association,  and 
proceeded  to  change  said  section  by  leaving  out  the 
word  ** surviving"  and  having  it  read  as  follows: 

'*The  funds  for  the  payment  of  death  losses  shall 
be  created  and  maintained  by  assessments  on  the  mem- 
bers and  by  interest  on  or  other  accretions  to  said  fund 
and  shall  be  known  as  the  benefit  fund. ' ' 
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The  validity  of  the  by-law,  in  so  far  as  its  adoption 
is  concerned,  depends  upon  whether  the  change  in  the 
articles  of  association  was  legally  made. 

Section  71/^  of  the  Act  in  regard  to  the  organization 
and  management  of  fraternal  beneficiary  societies,  in 
force  1893  (J.  &  A.  ^  6654),  adopted  by  the  association, 
provides  as  follows:  *'Any  corporation,  association 
or  society  organized  under  the  provisions  of  this  act, 
amended  by  this  section,  may  change  its  articles  of 
association  in  the  manner  prescribed  by  its  own  rules, 
etc. ' '  One  of  the  fundamental  laws  of  the  association 
was  that  the  articles  of  said  association  might  be 
changed  at  any  session  of  the  Head  Camp  by  resolu- 
tion duly  designating  and  setting  forth  the  change 
sought  to  be  made,  and  the  affirmative  vote  of  two- 
thirds  of  the  members  of  such  Head  Camp  should  be 
necessary  to  the  adoption  of  such  resolution.  The 
record  of  the  proceedings  of  the  Head  Camp  shows 
that  the  resolution  for  the  change  in  the  articles  of 
association  was  put  to  a  viva  voce  vote  and  an  an- 
nouncement made  that  it  was  unanimously  adopted. 
The  record  does  not  affirmatively  show  how  many 
members  of  the  Head  Camp  were  present  when  the 
vote  was  taken,  but  it  does  affirmatively  show  that  a 
number  were  not  present  at  that  time.  There  is  noth- 
ing in  the  record  of  said  proceedings  to  show  that  two- 
thirds  of  the  members  of  the  Head  Camp  voted  in  favor 
of  said  resolution  or  that  there  was  a  quorum  of  said 
Head  Camp  present  and  that  two-thirds  of  the  quo- 
rum voted  for  said  resolution.  The  resolution  might 
have  been  voted  for  unanimously  by  those  present  and 
yet  not  have  received  the  requisite  two-thirds  vote  in 
the  affirmative.  While  it  is  undoubtedly  true  that  in 
the  passage  of  an  amendment  or  in  abrogation  or  re- 
peal of  ordinary  by-laws  of  an  association  or  corpora- 
tion that  a  majority  vote  of  those  entitled  to  vote 
thereon  will  be  sufficient  and  that  ordinarily  the  law 
will  presume  that  a  majority  were  present  and  that 
said  by-law  was  legally  passed,  yet  such  rule  and  pre- 
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sumption  cannot  obtain  as  to  the  adoption  of  resolu- 
tions changing  the  articles  of  association.  The  latter 
embraced  the  powers,  rights  and  privileges  granted 
by  the  sovereign  power  of  the  State  and  can  only  be 
changed  in  the  manner  provided  by  the  sovereignty 
which  grants  them.  The  statute  provided  that  the  ar- 
ticles of  association  of  appellant  could  be  changed  in 
the  manner  provided  by  its  own  rule,  which  was  by  an 
affirmative  vote  of  two-thirds  of  the  delegates  of  the 
Head  Camp,  and  while  the  courts  do  not  look  with 
favor  upon  mere  technical  objections  in  such  cases 
and  endeavor  to  carry  out  the  will  of  the  members 
although  informally  or  irregularly  expressed,  yet  there 
must  be  a  substantial  compliance  with  the  law.  It  was 
immaterial  what  manner  or  method  of  vote  was 
adopted,  or  how  the  vote  was  announced  or  recorded, 
provided  that  the  record  shows  that  there  was  an 
affirmative  vote  of  two-thirds  of  the  delegates  of  the 
Head  Camp.  Bastian  v.  Modern  Woodmen  of  Amer- 
ica, supra.  The  question  whether  the  presumption 
would  be  that  this  resolution  was  regularly  adopted 
in  collateral  proceedings  is  not  involved,  as  this  is  a 
direct  proceeding  by  the  members  of  the  association 
itself  challenging  the  legality  of  its  adoption,  and  un- 
less the  articles  of  association  were  lawfully  changed 
then  the  by-law  in  question  would  have  no  effect 
Where  the  statute  prescribes  the  manner  in  which  the 
articles  of  association  of  a  corporation  of  this  char- 
acter may  be  changed,  the  records  of  the  association 
must  show  a  substantial  compliance  with  such  require- 
ments. The  records  of  the  proceedings  in  regard  to 
the  adoption  of  this  resolution  failing  to  show  its 
adoption  in  the  manner  required,  and  as  there  was  no 
provision  in  the  articles  of  association  then  in  force 
authorizing  the  adoption  of  said  by-law,  said  by-law 
necessarily  becomes  void  and  inoperative. 
The  decree  of  the  Circuit  Court  will  therefore  be 

affirmed. 

Affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  Thomas  H.  Jones,  Plaintiff  in  Error. 

(Not  to  be  reported  in  full.) 

ESrror  to  the  Circuit  Court  of  Hamilton  county;  the  Hon.  EhroCH 
B.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Reversed  and  remanded.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Complaint  by  the  People  of  the  State  of  Ulinois 
against  Thomas  H.  Jones,  charging  the  defendant  with 
* '  the  criminal  offense  of  trespass  by  wilfully  entering 
and  passing  over  an  improved  field,  after  being  ex- 
pressly forbidden  so  to  do  by  A.  J.  Mangis,  the  owner 
of  said  field.''  Defendant  was  found  guilty  before  a 
justice  of  the  peace,  and  on  appeal  to  the  Circuit 
Court  the  jury  returned  a  verdict  of  guilty  and  as- 
sessed a  fine  of  five  dollars.  A  motion  for  a  new  trial 
was  overruled  and  the  court  entered  judgment  against 
defendant  for  the  amount  of  the  fine  and  costs.  To 
reverse  the  judgment,  defendant  prosecutes  a  writ  of 
error. 
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Kuhn  y.  Pulaski  County  Mill  and  Elevator  Co.,  188  111.  App.  279. 

D.  J.  Underwood,  H.  Anderson  and  J.  W.  Jones,  for 
plaintiff  in  error. 

J.  H.  Lane,  for  defendant  in  error;  A.  M.  Wilson, 
of  counsel. 

Mr.  Presidino  Justice  Hioree  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Tbbspabs,  S  64* — when  person  not  guilty  of  statutory  offense 
of  trespass.  On  prosecution  a  person  charged  with  the  criminal 
offense  of  trespass  on  the  improved  field  of  another  under  Criminal 
Code,  ch.  38,  f  266,  Kurd's  R.  S.,  J.  St  A.,  t  3958,  held  that  the  de- 
fendant was  not  expressly  forbidden  to  enter  upon  the  premises 
as  required  by  statute,  where  the  owner  posted  a  notice  on  the 
premises  addressed  to  the  defendant  and  the  highway  commission- 
ers telling  them  "to  stay  off  his  possession  there,  and  not  to  come 
there  to  make  a  road,"  but  defendant  never  saw  the  notice,  and 
another  time  when  the  defendant  went  to  the  owner  and  asked  him 
about  fencing  the  land  the  owner  answered  that  he  had  nothing  to 
say  and  that  he  wanted  him  to  keep  off  his  premises. 

2.  Trespass,  S  64*~propricti/  of  proceeding  to  try  title  to  land. 
The  title  to  land  cannot  properly  be  tried  in  a  suit  for  the  criminal 
offense  of  trespass. 


Paul  Kuhn  et  aL,  trading  as  Paul  Kuhn  and  Company, 
Appellants,  t.  Pulaski  County  Mill  and  Eleyator 
Company,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the  Hon.  A.  W. 
Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.     Affirmed.     Opinion  filed  July  28,  1914. 
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Statement  of  the  Case. 

Action  by  Paul  Kuhn  and  Elizabeth  A.  Kuhn,  trad- 
ing as  Paul  Kuhn  and  Company,  against  Pulaski 
County  Mill  and  Elevator  Company  to  recover  a  sum 
claimed  to  be  due  as  an  overcharge  in  a  sale  to  plain- 
tiffs of  certain  wheat  which  was  not  up  to  the  grade 
contracted  for.  The  suit  was  originally  commenced 
before  a  justice  of  the  peace  where  plaintiff  had  judg- 
ment for  $176.10,  but  on  appeal  to  the  Circuit  Court 
the  cause  was  tried  by  the  court  with  a  jury  and  the 
issues  were  found  for  the  defendant  and  judgment  was 
entered  against  plaintiffs  for  costs.  To  reverse  the 
judgment,  plaintiffs  appeal. 

Fbed  Hood,  for  appellants. 

Chablbs  L.  Bice,  for  appellee. 

Mb.  PBEsmiNG  Justice  HiaBEE  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  PamciPAL  Ain>  agbnt,  f  105* — when  corporation  not  liable  on 
contract  of  assumed  agent.  Where  a  corporation  engaged  in  buying 
and  selling  grain  leased  its  property  to  others  who  carried  on  the 
same  kind  of  business  and  made  a  sale  of  a  shipment  of  wheat 
through  a  correspondence  in  which  they  used  the  letter  head  of  the 
corporation  signed  by  one  of  them  as  agent,  held  in  an  action  by  the 
purchaser  against  the  corporation  to  recover  back  an  overpasrment 
made,  for  the  reason  that  wheat  was  not  up  to  the  grade  agreed 
to  be  furnished,  that  the  evidence  was  insufficient  to  show  any  liap 
bility  on  the  part  of  the  defendant,  there  being  no  evidence  to  show 
that  the  defendant  authorized  the  sellers  to  use  its  name  or  had 
knowledge  of  its  use  until  after  the  transaction  and  no  proof  of  any 
act  of  omission  or  commission  on  the  part  of  defendant  to  render 
it  liable. 

2.  Peincipal  and  agent,  S  2Z7*— proof  of  agency.  The  mere 
showing  that  one  assumed  to  act  as  agent  is  not  sufficient  to  eetabt 
lish  an  agency,  nor  can  the  agency  be  proved  by  an  act  of  the 
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supposed  agent  which  was  neither  expressly  nor  impliedly  author- 
ized by  the  alleged  principal. 

3.  Pbingipai.  and  agent,  §  225* — burden  of  proving  authoritff. 
One  attempting  to  take  advantage  of  the  act  of  one  claiming  to  be 
an  agent  has  the  burden  of  showing  his  authority. 


4' 
I 


O.  0.  Stafford^  Appellee,  t.  H.  E.  Kimmel,  Executor, 

Appellant. 

1.  EzECUTOBS  AND  ADMiNisTBATOBS,  f  284* — When  oppeol  to  OW- 
cttit  Court  properly  diamiased  for  failure  to  file  appeal  bond.  On 
appeal  to  the  Circuit  Court  from  an  order  of  the  County  Court 
allowing  a  claim  against  an  estate,  the  appeal  bond  is  jurisdictional, 
and  where  no  appeal  bond  whatever  has  been  filed  the  court  may 
properly  dismiss  the  appeal  and  deny  appellant's  cross-motion 
to  file  an  appeal  bond  nunc  pro  tunc. 

2.  Appeal  and  bbbob,  §  654* — jurisdiction  of  court  tohen  no  ap- 
peal bond  filed.  Where  a  party  entitled  to  an  appeal  files  no  bond 
or  instrument  in  the  nature  of  a  bond  within  the  time  prescribed 
by  law,  the  court,  to  which  the  appeal  is  taken,  cannot  permit  a 
bond  to  be  filed  and  has  no  jurisdiction  to  do  anything  but  dismiss 
the  appeal. 

8.  Appeal  and  ebbob,  f  654* — right  of  Probate  Court  to  dispense 
toith -requirement  of  filing  appeal  bond.  Section  11  of  the  Probate 
Court  Act,  J.  ft  A.  t  3269,  providing  for  appeals  to  the  Circuit  Court 
upon  the  appellant  giving  an  appeal  bond  in  such  amount  and  upon 
such  conditions  as  the  court  shall  approve,  cannot  be  construed  as 
authorizing  the  Probate  Court  to  make  an  order  that  no  bond  what- 
ever be  filed,  nor  is  such  section  applicable  to  County  Courts  acting 
as  Probate  Courts  in  counties  having  a  population  of  less  than 
70,000. 

Appeal  from  the  Circuit  Court  of  Perry  county;  the  Hon.  Wiixiah 
B.  Hadlet,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1914.    Afllrmed.     Opinion  filed  July  28,  1914. 

B.  W.  Pope,  for  appellant 

Geobge  W.  Dowell,  for  appellee. 

Me.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 
Appellee,  G.  C.  Stafford,  filed  a  claim  for  five  hun- 

•See  Illinois  NotM  Digest,  Vols.  XI  to  XT,  mad  CumidstlTo  Ouarterij,  mmm 
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dred  dollars  in  the  County  Court  of  Perry  county 
against  the  estate  of  Matthew  Laxon,  deceased,  of 
whose  last  will  and  testament  H.  E.  Kimmel  was  exec- 
.  utor*  The  claim  was  contested  by  the  executor  but 
allowed  by  the  County  Court,  and  the  executor  prayed 
an  appeal  from  the  order  allowing  the  claim  to  the  Cir- 
cuit Court.  The  county  clerk  filed  a  transcript  of  the 
proceedings  in  the  office  of  the  clerk  of  the  Circuit 
Court,  and  later  appellee  entered  a  motion  in  that 
court  to  dismiss  the  appeal  because  no  appeal  bond 
had  been  filed.  Appellant  then  filed  a  cross-motion 
asking  leave  of  court  to  file  an  appeal  bond  nunc 
pro  tunc.  With  that  motion  he  filed  an  affidavit  stat- 
ing that  the  estate  was  solvent,  that  he  had  called  upon 
the  county  judge  to  fix  the  amount  of  the  appeal  bond, 
and  was  informed  by  the  judge  that  no  appeal  bond 
was  necessary,  as  the  estate  was  solvent  and  any 
amount  paid  would  be  through  the  County  Court 
which  had  control  of  the  estate  through  the  executor, 
who  was  an  officer  of  the  court,  and  duly  bonded  to 
perform  the  duties  of  his  office;  that  said  claim  was 
allowed  upon  the  hearing  of  evidence  at  the  June  term, 
1913,  of  said  County  Court,  but  that  judgment  was  not 
finally  entered  thereon  until  the  October  term,  1913; 
that  said  executor  prayed  an  appeal  to  the  following 
November  term  of  the  Circuit  Court  of  said  county; 
that  his  application  to  the  county  judge  for  leave  to 
file  a  bond  was  made  within  five  days  after  final  judg- 
ment was  rendered  in  said  County  Court.  It  should  be 
noted,  however,  that  the  record  in  this  case  shows  that 
the  judgment  allowing  said  claim  was  entered  on  June 
3,  1913.  Appellee  contested  the  cross-motion  and  the 
court  denied  the  same,  granted  appellee's  motion,  dis- 
missed the  appeal  for  want  of  an  appeal  bond,  and  en- 
tered judgment  against  appellant  for  costs. 

It  is  the  complaint  of  appellant  here  that  the  Circuit 
Court  erred  in  not  permitting  him  to  file  a  bond  as 
prayed  for  in  his  petition,  and  also  in  dismissing  the 
appeal,  the  latter  for  the  reason  that  an  appeal  bond 
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is  not  absolutely  necessary  if  the  court  so  orders,  or 
makes  no  order  for  a  bond  to  be  filed.  Section  68  of 
chapter  3  of  the  Revised  Statutes  of  this  State  ( J.  & 
A.  ^  117)  provides  that,  **in  all  cases  of  the  allowance 
or  rejection  of  claims  by  the  county  court,  as  provided 
in  this  act,  either  party  may  take  an  appeal  from  the 
decision  rendered  to  the  circuit  court  of  the  same 
county,  in  the  same  time  and  manner  appeals  are  now 
taken  from  justices  of  the  peace  to  the  circuit  courts, 
by  appellant  giving  good  and  sufficient  bond,  with  se- 
curity, to  be  approved  by  the  county  judge. ' '  The  act 
in  reference  to  justices  provides  that  the  party  praying 
for  an  appeal  from  a  judgment  of  a  justice  of  the  peace 
shall,  within  twenty  days  from  the  rendition  of  the 
judgment  from  which  he  desires  to  take  the  appeal, 
enter  into  bond  with  security  to  be  approved  by  the 
justice,  in  case  the  bond  is  filed  with  him,  or  by  the 
clerk  of  the  court  to  which  the  appeal  is  taken  in  case 
the  bond  is  filed  with  such  clerk ;  and  this  act  further 
provides  that  no  appeal  from  a  justice  of  the  peace 
shall  be  dismissed  for  any  informality  in  the  appeal 
bond,  but  it  shall  be  the  duty  of  the  court  before  whom 
the  appeal  may  be  pending  to  allow  the  party  to  amend 
the  same  within  a  reasonable  time  so  that  a  trial  may 
be  had  upon  the  merits  of  the  case.  B.  S.  ch.  79,  pars. 
115, 179.    (J.  &  A.  Tin  6976,  7038.) 

Appellant  insists  that  as  he,  in  good  faith,  called 
upon  the  county  judge  of  said  county  to  fix  the  amount 
of  bond  preparatory  to  making  the  same,  but  did  not 
file  it  because  the  county  judge  told  him  he  did  not  re- 
quire an  appeal  bond  in  such  cases,  that  he  had  done 
all  that  was  necessary  for  him  to  do  in  the  County 
Court  or  before  the  county  judge  to  perfect  his  appeal, 
and  that  he  should  have  been  permitted  to  file  a  bond 
in  the  Circuit  Court.  Had  appellant  filed  a  bond  within 
the  time  prescribed  by  the  statute,  had  it  been  ever  so 
imperfect,  a  different  question  would  have  arisen,  as 
under  the  statute  above  referred  to  and  the  rulings  of 
our  courts  of  appeal  it  would  have  been  the  duty  of 
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the  Circuit  Court  to  permit  appellant  to  thereafter  file 
a  good  bond  in  a  time,  to  be  fixed  by  the  courts  and 
not  to  dismiss  the  appeal  on  account  of  the  insufficiency 
of  the  original  appeal  bond,  except  on  a  failure  to  file 
a  sufficient  bond  within  the  time  so  fixed:  Horner  v. 
Goe,  64  IlL  178;  Dv/noAvay  v.  Campbell,  59  HI.  App. 
665 ;  Enright  v.  Rehbach,  133  111.  App.  50. 

It  is  also  well  determined  that  where  the  party  en- 
titled to  take  the  appeal  files  no  bond  or  instrument  in 
the  nature  of  a  bond,  within  the  time  prescribed  by 
law,  the  court  to  which  the  appeal  is  taken  cannot 
legally  permit  a  bond  to  be  filed  for  the  reason  that  the 
right  of  appeal  is  purely  statutory;  that  where  the 
statute  fixes  the  time  within  which  the  appeal  bond 
must  be  filed,  the  provision  is  mandatory  and  juris- 
dictional  and  in  such  case  the  court  to  which  the  appeal 
is  taken  has  no  jurisdiction  to  do  anything  but  dis- 
miss the  appeal.  HUl  v.  City  of  Chicago,  218  HI.  178 ; 
Rozier  v.  Williams,  92  HI.  187;  Fairbank  v.  Streeter, 
142  HI.  226.  This,  rule  has  been  applied  by  our  courts 
not  only  to  cases  where  no  bond  has  been  attempted 
to  be  filed,  but  also  to  cases  where  a  joint  appeal  has 
been  granted,  and  only  one  of  the  persons  appealing 
files  a  bond,  and  also  in  cases  where  others  than  those 
entitled  to  appeal  file  a  bond,  it  being  held  in  such 
cases  that  no  bond  can  be  filed  by  the  proper  parties 
after  the  time  prescribed  by  the  statute  has  expired. 
Tedrick  v.  Wells,  152  HI.  214;  Fay  v.  Seator,  88  HI. 
App.  419 ;  Blood  V.  Harvey,  81  HI.  App.  187.  In  Ted- 
rick V.  Wells,  supra,  where  the  parties  for  whose  use  a 
suit  was  brought  on  a  replevin  bond,  filed  an  appeal 
bond  in  which  the  nominal  plaintiff  who  sued  for  their 
use  did  not  join,  the  Appellate  Court  denied  a  motion 
for  leave  to  file  an  amended  appeal  bond  and  sustained 
a  motion  to  dismiss  the  appeal.  This  action  of  the 
Appellate  Court  was  sustained  by  the  Supreme  Court 
which  said  in  the  course  of  its  opinion:  **You  can  no 
more  amend  a  thing  that  has  no  existence, — ^not  even 
potential, — ^than  you  can  amend  a  void  thing."     In 
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this  case  appellant  had  wholly  failed  to  file  any  appeal 
bond,  and  his  motion  in  the  Circuit  Court  was  to  file 
an  appeal  bond  nunc  pro  tunc.  As  no  appeal  bond 
had  been  filed  the  Circuit  Court  had  acquired  no  juris- 
diction and  had  no  power  to  sustain  the  cross-motion 
of  appellant  for  leave  to  file  a  bond,  but  it  properly 
and  necessarily  sustained  the  motion  of  appellee  to 
dismiss  the  appeal.  Appellant's  contention  that  it  is 
not  necessary  that  a  bond  be  filed  if  the  County  Court 
so  orders  or  makes  no  order  for  a  bond  to  be  filed  is 
based  upon  section  11  of  the  Probate  Court  Act  (J.  & 
A.  ^  3269),  which  provides  that  appeals  from  the  final 
orders,  judgments  and  decrees  of  the  Probate  Courts 
to  the  Circuit  Courts  of  their  respective  counties  may 
be  taken  upon  the  appellant  giving  bond  in  security 
in  such  amount  and  upon  such  condition  as  the  court 
shall  approve. 

Appellant 's  theory  is  that  under  this  section  the  Pro- 
bate Court  may  make  an  order  that  no  bond  whatever 
be  filed.  We  do  not  agree  to  this  construction  of  the 
law,  but  even  if  it  were  correct  that  provision  of  the 
law  could  not  be  availed  of  here  as  it  is  part  of  the  aat 
providing  for  the  establishment  of  Probate  Courts  in 
counties  having  a  population  of  70,000  or  more,  and 
does  not  apply  to  County  Courts  acting  as  Probate 
Courts  in  counties  having  less  population,  like  Perry 
county,  where  these  proceedings  took  place. 

The  judgment  of  the  Circuit  Court,  dismissing  the 
appeal  of  the  executor  from  the  County  Court,  will  be 
afiSrmed. 

Judgment  affirmed. 


Ella  Stafford^  Appellee,  y.  H.  E.  Kimmel,  Executor, 

Appellant. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Perry  county;  the  Hon.  Wiluah 
E.  Hadley,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term*  1914.    Affirmed.    Opinion  ffled  July  28,  1914. 
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Statement  of  the  Case. 

Ella  Stafford  was  allowed  seven  hundred  and  fifty 
dollars  as  a  claim  against  the  estate  of  Matthew  Laxon, 
deceased,  for  services  rendered  deceased  as  a  house- 
keeper and  nurse.  H.  E.  Kimmel,  executor,  prayed  an 
appeal  to  the  Circuit  Court  from  the  order  of  the 
County  Court,  allowing  the  claim.  A  transcript  was 
filed  and  the  case  docketed  in  the  Circuit  Court  where 
the  claimant  made  a  motion  to  dismiss  the  appeal  for 
want  of  an  appeal  bond,  and  the  motion  was  sustained 
and  the  appeal  dismissed. 

The  questions  raised  on  this  appeal  are  identical 
with  those  involved  in  the  case  of  Stafford  v.  Kimmel, 
p.  281,  ante,  and  the  decision  in  that  case  held  con- 
trolling. 

B.  W.  Pope,  for  appellant. 

Gboege  W.  Dowbll,  for  appellee. 

Mb.  Pbesidino  Jxjstiob  Hiobbe  delivered  the  opinion 
of  the  court. 


William  Diehl,  Appellee,  t.  East  St.  Louis  Light  and 

Power  Company,  Appellant. 

1.  Bleotbicitt,  §  27* — when  evidence  suBtsim  recovery  for  <«- 
juries  resulting  from  fall  of  glass  insulator  from  pole.  In  an  action 
against  an  electric  light  and  power  company  for  personal  injuries 
sustained  by  plaintiff  by  reason  of  a  defective  glass  Insulator  falling 
from  a  cross  arm  of  one  of  defendant's  poles  situated  at  the 
edge  of  a  sidewalk,  held  that  a  verdict  for  plaintiff  was  sustained 
by  the  evidence,  it  appearing  that  the  insulator  had  been  left  at- 
tached to  the  arm  without  being  used  to  support  wires  for  several 
years,  and  that  for  a  month  or  two  before  the  accident  its  cracked 
condition  was  easily  discernible  upon  examination. 
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2.  NEGUGBNCEy  {  221* — When  failure  of  instruction  to  confine 
jury  to  negligence  alleged  not  misleading.  The  fact  that  an  in- 
struction did  not  use  the  words  of  the  declaration  as  to  the  negli- 
gence complained  of,  does  not  render  it  misleading,  where  no 
other  negligence  than  that  named  in  the  declaration  was  sought  to 
be  proved  and  the  proof  concerning  the  negligence  charged  in  the 
declaration  was  safflcient  to  warrant  a  verdict  for  plaintift. 

3.  iNBTBiTcnoKS,  §  110* — whcn  cannot  he  complained  of  as  au^ 
tT^orifsing  recovery  on  defective  count.  The  fact  that  an  instruction 
given  would  authorize  a  verdict  for  plaintiff  on  a  defective  count  in 
the  declaration  cannot  be  complained  of  where  the  defect  in  the 
count  would  not  render  it  insufficient  after  verdict. 

4.  Nbouoenck,  §  128* — when  count  in  declaration  sufficient  after 
verdict.  Where  a  count  in  the  declaration  charged  an  electric  light 
and  power  company  with  negligently  permitting  a  glass  insulator 
to  be  upon  a  pole  in  a  broken  condition,  but  failed  to  charge  that 
the  company  knew  or  in  the  exercise  of  reasonable  care  should 
have  known  that  the  insulator  was  in  defective  condition,  held  that 
though  the  count  would  have  been  subject  to  a  special  demurrer  for 
such  defect,  yet  the  word  "permitted"  implies  notice  and  made 
the  count  sufficient  after  verdict. 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  W.  M. 
YANDiyENTEB,  Judge»  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.    Opinion  filed  July  28,  1914. 

Babthel,  Fabmeb  &  Klinoel^  for  appellant. 
D.  J.  SuiiLivAN,  for  appellee. 

Mb.  Peesiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

William  Diehl,  appellee,  brought  this  suit  to  re- 
cover damages  for  personal  injuries  received  through 
the  alleged  negligence  of  the  East  St.  Louis  Light  and 
Power  Company,  appellant.  The  jury  found  the  issues 
for  appellee  and  assessed  his  damages  at  six  hundred 
dollars,  but  a  remittitur  of  one  hundred  dollars  was 
entered  by  appellee  and  the  court  gave  judgment 
against  appellant  for  five  hundred  dollars,  from  which 
an  appeal  is  taken  to  this  court.  The  complaint  of 
appellant  is  that  the  evidence  did  not  show  a  right  of 

•See  miiiois  Notes  DUeet,  Vols.  XI  to  XV,  and  Cnmidatlye  <|iuurterl7,  mubo 
topic  and  ■ectton  Bvmber. 
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recovery  and  that  its  interests  were  prejudiced  by 
several  erroneous  instructions  given  at  the  request  of 
the  appellee. 

Appellant,  as  it  appears  from  the  proof s,  is  engaged 
in  furnishing  electricity  for  the  use  of  patrons  in  East 
St.  Louis  and  one  of  its  electric  light  poles  is  located 
at  the  edge  of  the  sidewalk,  a  few  feet  north  of  Mis- 
souri avenue  on  Sixth  street  in  said  city.  There  are 
cross  arms  on  said  pole,  with  wires  attached  thereto, 
some  twenty-five  or  thirty  feet  above  the  sidewalk. 
To  the  end  of  one  of  these  cross  arms  is  attached  an 
iron  bracket,  called  a  spreader,  the  lower  end  of  which 
drops  below  the  cross  arm  and  turns  up,  forming  a  pin, 
upon  which  threads  were  cut  so  that  a  glass  insulator 
could  be  screwed  thereon  to  carry  wire.  Formerly  an 
insulator  was  screwed  upon  this  solid  iron  pin,  which 
had  been  used  at  one  time  by  appellant  for  insulating 
the  wire  connection  with  the  Beykirch  grocery  store 
immediately  across  the  sidewalk  on  the  west  side  of 
the  street.  The  connection  with  the  building,  however, 
was  afterwards  abandoned,  and  for  some  time  prior 
to  the  time  appellee  was  injured  the  wires  had  been  re- 
moved and  the  glass  insulator  left  on  the  spreader 
unused.  On  December  5,  1912,  appellee,  who  was  an 
employee  of  said  grocery  store,  brought  a  large  box 
of  papers  out  of  the  store  and  set  it  down  on  the  edge 
of  the  sidewalk  near  the  pole.  A  paper  had  fallen 
from  the  box  when  he  set  it  down  and  as  he  reached  to 
get  it  part  of  the  insulator  dropped  from  the  pole, 
striking  the  back  of  his  hand  and  wrist  and  cutting 
them  so  severly  that  he  was  compelled  to  lose  two 
months'  work,  and  leaving  the  usefulness  of  his  hand 
considerably  impaired.  Two  witnesses  for  appellee, 
who  lived  above  the  grocery  store,  testified  the  in- 
sulator had  been  cracked  for  from  one  to  two  months 
prior  to  its  falling  and  this  crack  was  quite  visible. 
One  of  them  stated  she  had  lived  there  three  years  and 
had  never  seen  any  wire  on  it. 
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The  declaration  contained  two  counts.  The  first 
charged  that  appellant  permitted  the  insulator  to  he 
upon  the  iron  bracket  or  holder  in  a  split  or  broken 
condition,  so  that  it  was  liable  to  fall  upon  pedestrians 
or  persons  on  the  sidewalk  at  that  place,  and  because 
of  such  defective  condition  it  fell  upon  apd  injured 
appellee.  The  negligence  charged  in  the  second  count 
was  the  placing  of  the  glass  insulator  upon  an  iron 
screw  or  holder,  which  was  stated  to  be  improper  and 
dangerous,  for  the  reason  that  the  insulator  was  liable 
to  be  split  and  broken  by  changes  in  temperature  ef- 
fecting the  iron  screw  or  holder ;  that  such  danger  was 
known  to  appellant  or  should  have  been  known  to  it  by 
the  exercise  of  ordinary  care.  The  theory  of  the  de- 
fense appeared  to  be  that  the  insulator  in  question  was 
one  of  a  kind  in  common  use  by  the  Company  in  East 
St.  Louis  and  other  places  and  that  so  far  as  the  wit- 
nesses examined  were  concerned  they  did  not  know  of 
insulators  having  been  split  or  broken  when  placed 
upon  iron  pins,  like  the  one  in  question,  through  ex- 
pansion and  contraction  of  the  pin  caused  by  changes 
of  temperature. 

An  examination  of  the  evidence  leads  us  to  the  con- 
clusion that  it  warranted  a  finding  by  the  jury  that  said 
insulator  had  been  left  upon  the  iron  pin  for  several 
years  with  no  wire  around  it  and  was  not,  during  that 
time,  necessary  to  appellant  or  used  by  it  in  conduct- 
ing its  business;  that  for  a  month  or  two  before  the 
accident  it  was  cracked  and  its  condition  was  easily 
discernible  upon  examination ;  that  it  was  placed  some 
twenty-five  or  thirty  feet  above  the  sidewalk  where  per- 
sons were  passing  back  and  forth ;  that  in  its  cracked 
and  broken  condition  it  might  fall  at  any  time  to  the 
walk  below  and  was  therefore  dangerous  to  persons 
passing  along ;  that  a  piece  of  it  did  fall  upon  appellee 
and  injure  him  severely.  It  was  for  the  jury  to  de- 
termine from  all  the  facts  whether  the  charges  made 
in  the  declaration  were  proved,  and  we  find  no  good 

Vol  CLXXXVm    If 


290  Appellate  Coubts  of  Illinois. 

Dlehl  y.  East  St.  Louis  Light  and  Power  Co.,  188  111.  App.  286. 

reason  for  not  agreeing  with  the  conclusion  which  they 
arrived  at  in  this  case. 

Appellant  complains  of  appellee's  given  instruction 
No.  2,  which  told  the  jury  that  if  they  believed  from  a 
preponderance  of  the  evidence  the  use  of  said  insula- 
tor above  the  public  sidewalk  at  the  point  in  question, 
as  it  was  there  being  used  as  shown  by  the  evidence, 
was  negligence  on  the  part  of  the  defendant  and  such 
negligence  caused  appellee's  injury,  and  he  was  at  the 
time  in  the  exercise  of  ordinary  care  fpr  his  own  safe- 
ty, they  should  find  the  defendant  guilty,  because  the 
instruction  did  not  confine  the  negligence  to  that 
charged  in  the  declaration.  While  this  instruction  did 
not  use  the  words  of  the  declaration  as  the  negligence 
complained  of  is  there  set  forth,  yet  the  jury  could  not 
have  been  misled  by  it  as  no  other  negligence  than  that 
named  in  the  declaration  was  sought  to  be  proved,  and 
the  proof  concerning  the  negligence  charged  in  the 
declaration  was,  as  we  have  above  seen,  sufficient  to 
warrant  the  verdict  against  appellant.  The  complaint 
of  appellee's  third  given  instruction  is  that  it  author- 
ized a  verdict  for  appellee  in  case  the  jury  found  the 
defendant  guilty  of  negligence  as  alleged  in  the  first 
count  of  the  declaration,  it  being  claimed  by  appellant 
that  the  first  count  did  not  contain  the  elements  of  a 
good  cause  of  action,  for  the  reason  that  it  nowhere 
charges  appellant  knew  or  by  the  exercise  of  reasonable 
care  should  have  known  that  the  insulator  was  split 
or  broken.  While  it  is  true  that  the  first  count  had  no 
charge  of  knowledge  on  the  part  of  appellant,  or  that 
it  might  have  acquired  knowledge  by  the  exercise  of 
reasonable  care,  of  the  condition  of  the  insulator,  yet 
it  does  charge  that  appellant  negligently  permitted  the 
insulator  to  be  upon  the  bracket  in  a  broken  condition. 
While  this  count  might  have  properly  been  a  subject 
of  special  demurrer  for  the  defect  mentioned,  yet  the 
word  '.'permitted"  implies  notice  and  is  sufficient  to 
sustain  the  count  after  verdict.  Peebles  v.  0  'Gara  Coal 
Co.,  239  111.  370;  City  of  Chicago  v.  Stearns^  105  111. 
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554.  The  instructions  as  a  whole  appear  to  have  fairly 
informed  the  jury  of  the  law  governing  the  case,  and 
we  are  of  opinion  that  upon  the  facts  and  the  law  the 
judgment  was  substantially  correct  and  should  be 
affirmed. 

Judgment  affirmed. 


Thomas  C.  McAleeman,  Appellee,  y.  East  St.  Louis 
Light  and  Power  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  W.  M. 
Vandeventes,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Reversed  and  remanded.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Thomas  C.  McAleeman  against  East  St. 
Lonis  Light  and  Power  Company  to  recover  for  in- 
juries to  plaintiff's  horse,  which  were  of  such  a  nature 
as  to  render  it  necessary  that  it  be  killed,  and  for  dam- 
ages to  the  wagon  and  harness  alleged  to  have  been 
caused  by  the  negligence  of  a  servant  of  defendant  in 
throwing  the  end  of  a  rope  to  another  servant  at  the 
top  of  a  telegraph  or  telephone  pole  so  as  to  cause  the 
the  horse,  which  was  hitched  nearby,  to  take  fright  and 
run  away.  There  was  a  verdict  in  favor  of  plaintiff 
for  $300,  but  a  remittitur  was  entered  by  plaintiff  and 
judgment  was  given  for  $213.60.  Some  days  later  the 
judgment  was  vacated  and  plaintiff  given  leave  to  file 
an  additional  count  to  the  declaration. 

In  the  meantime  an  appeal  had  been  prayed  from 
the  judgment  and  an  appeal  bond  filed.  Plaintiff  in- 
stead of  filing  an  additional  count  filed  a  complete 
amended  declaration.  He  again  entered  the  remittitur 
and  judgment  was  a  second  time  entered  for  $213.60 
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and  an  appeal  allowed.  The  last  amended  declaration 
filed  omitted  the  former  allegations  of  negligence  and 
in  lieu  thereof  charged  that  a  servant  of  defendant 
negligently  dropped  or  threw  the  end  of  a  rope  from 
the  top  of  a  telegraph  pole  or  electric  light  pole. 

For  the  purpose  of  this  appeal  the  Appellate  Court 
treated  the  case  as  though  the  amendment  had  been 
allowed  in  the  usual  manner  upon  the  trial. 

Babthel,  Fabmeb  &  KuNGBL,  f or  appellant 
M.  D.  Bakeb  and  Dan  MoGlynn^  for  appellee. 

Mb.  Pbbsidikq  Justice  Hiobeb  delivered  the  opinion 
of  the  court. 

Alistraet  of  the  Decision. 

1.  Pleading,  |  24^*— effect  of  amendment  at  Orbattdonment  of 
former  pleMing,  Where  a  plaintllt  files  his  final  amended  declara- 
tion he  abandons  his  former  declaration  and  the  last  declaration 
cannot  be  aided  by  anything  contained  in  the  former. 

2.  Negligence,  (  187* — when  proof  insufficient  to  euttain  aUega- 
tion  of  negligence.  In  an  action  for  damages  resulting  from  the 
death  of  a  horse  and  damages  to  a  wagon  and  harness  alleged  to 
have  been  caused  by  the  negligence  of  a  servant  of  defendant  in 
dropping  or  throwing  the  end  of  rope  from  the  top  of  a  telegraph 
or  electric  light  pole  so  ss  to  cause  the  horse  to  become  frightened 
and  run  away,  held  that  a  verdict  for  plaintift  could  not  be  sus- 
tained, for  the  reason  that  the  proof  did  not  tend  to  sustain  the 
charge  of  negligence  in  the  declaration,  the  defendant's  witnesses 
testifying  that  the  rope  was  not  thrown  in  any  manner  and  plain- 
tiff's principal  witness  testifying  that  the  end  of  the  rope  was 
thrown  from  the  ground  to  a  servant  at  the  top  of  the  pole. 


•See  Illlnoto  Notes  Dlgeit,  ToU.  XI  to  XT,  and  Owmnlnllv  QvMteilj, 
topic  and  leetlon  aunber. 
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Forrest  Kneedler,  Appellee,  y.  Bankers'  Accident  Asso- 
ciation of  Illinois,  Appellant. 

1.  IVBuzAJXcat,  i  704* — when  judgment  iMued  ofi  aUpukUian  «ii«- 
iained  by  the  record.  A  Judgment  for  plaintiff  In  an  action  for 
accident  insurance  based  on  a  stipulation  of  facts,  held  supported 
by  facts  appearing  In  the  record,  though  the  policy  was  not  included 
in  the  stipulation  or  introduced  in  evidence. 

2.  Insubajtci,  I  704* — when  Appellate  Court  will  not  <u9ume  that 
act  in  which  insured  was  engaged  was  unlaioful.  On  appeal  from  a 
judgment  allowing  recovery  on  an  accident  policy  where  the  case 
was  tried  on  a  stipulation  of  facts  that  the  insured  was  engaged  in 
cockflghtlng  at  the  time  of  the  injury,  the  Appellate  Court  cannot 
assume  that  cockfightlng  was  unlawful  where  the  stipulation  and 
the  evidence  failed  to  disclose  whether  the  act  took  place  in  this 
State. 

8.  IKSTTBANCE,  |  667* — wlicn  stipulation  insuUMent  to  show  un- 
lawful act  caused  the  injury.  Where  it  was  stipulated  in  an  action 
for  accident  insurance  that  plaintiff  was  engaged  in  cockfightlng  at 
the  time  of  the  injury,  Tield  that  even  if  the  act  was  unlawful  the 
stipulation  did  not  so  connect  the  Injury  with  the  act  of  cockfight- 
lng as  to  show  that  the  unlawful  act  was  the  agency  which  brought 
about  the  injury. 

4.  INSUBANCE,  S  408* — when  injury  while  engaged  in  unlawful 
act  does  not  preclude  recovery.  The  mere  fact  that  a  person  in- 
sured against  accidental  injury  received  such  injury  while  engaged 
In  the  commission  of  an  unlawful  act  does  not  necessarily  preclude 
him  from  recovering  en  the  policy. 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  W.  M. 
Vanoevienteb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.    Opinion  filed  July  28,  1914. 

Silas  Cook  and  Kbameb,  Krahbb  &  Campbell,  for 
appellant. 

WiLLLLM  F.  BoBDEBs,  f  OT  appellee. 

Mb.  Pbesiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Forrest  Ejieedler,  appellee,  brought  suit  before  a 
justice  of  the  peace  against  Bankers'  Accident  Asso- 

•See  lUlnols  Notes  Digest,  ToU.  ZI  to  XT,  a&d  CunnUitiTo  iloarterlj, 
tople  and  leetloii  number. 
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elation  of  Illinois,  appellant,  and  recovered  a  judg- 
ment, from  which  an  appeal  was  taken  to  the  Circuit 
Court  where  a  jury  was  waived  and  trial  had  before 
the  court,  upon  the  following  stipulation: 

' '  It  is  hereby  stipulated  by  and  between  the  parties 
in  the  above  entitled  cause,  as  follows:  It  is  agreed 
that  a  policy  of  insurance  No.  2317,  in  the  defendant 
company  was  issued  to  the  plaintiff  under  date  of  Jan- 
uary 16th,  1911,  and  that  all  premiums  due  thereon, 
have  been  paid  and  were  paid  at  the  date  of  injury, 
to  wit,  June  15th,  1912. 

It  is  further  stipulated  that  an  accidental  injury  was 
received  by  the  plaintiff  on  or  about  June  15th,  1912. 
It  is  further  stipulated  that  the  plaintiff  suffered  ma- 
terial injury  and  substantial  loss  of  time.  It  is  further 
stipulated  that  the  necessary  proper  proofs  of  loss 
within  the  necessary  time  were  furnished  to  the  de- 
fendant company.  It  is  further  stipulated  that  the 
plaintiff  at  the  time  of  injury  above  referred  to  was 
engaged  in  and  assisting  in  cockfighting.  It  is  further 
stipulated  that  if  any  judgment  is  rendered  in  this 
case  in  favor  of  plaintiff,  the  judgment  shall  be  for  the 
sum  of  $86.78. 

It  is  further  stipulated  that  the  above  matters  are 
agreed  upon  for  the  purpose  of  shprtening  the  case, 
and  that  said  cause  is  to  be  tried  upon  the  agreed  state 
of  facts  hereinabove  set  forth. ' ' 

Judgment  was  recovered  by  the  appellee  in  the  Cir- 
cuit Court  for  $86.78,  the  amount  agreed  upon  in  the 
stipulation  as  the  amount  due  if  appellee  should  be 
found  entitled  to  recover. 

On  this  appeal  the  sole  question  raised  in  appellant  *s 
argument  is  that  there  was  no  fact  appearing  in  the 
record  sufficient  to  support  the  judgment,  because  the 
policy  was  not  included  in  the  stipulation  or  introduced 
in  evidence.  The  fair  interpretation  of  the  stipulation 
is  that  on  June  15,  1912,  appellee  held  a  policy  of  in- 
surance in  Bankers'  Accident  Association  of  Illinois 
on  which  all  premiums  were  fully  paid;  that  on  said 
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day  he  was  accidentally  injured  and  thereby  suffered 
material  injury  and  substantial  loss  of  time;  that  he 
made  proper  proofs  of  loss  in  due  time ;  that  his  dam- 
ages amounted  to  $86.78,  and  that  the  injury  was  re- 
ceived by  him  while  engaged  in  assisting  in  cockfighting. 
We  do  not  agree  with  counsel  for  appellant  that  it  was 
necessary  the  policy  of  insurance  should  be  introduced 
in  evidence  or  set  forth  in  stipulation  to  entitle  ap- 
pellee to  recover.  It  is  argued  by  appellant  that  from 
aught  that  appears  in  the  stipulation,  which  contains 
all  the  proofs,  the  policy  sued  on  might  have  been  a 
fire  insurance  policy.  This  argument  does  not  appear 
to  us  to  be  reasonable  or  well  founded,  as  the  stipula- 
tion shows  that  appellee  held  a  policy  of  insurance 
issued  by  appellant ;  that  he  received  an  accidental  in- 
jury and  that  proper  proof  of  loss  was  furnished  ap- 
pellant within  the  required  time.  We  think  the  irre- 
futable inference  from  the  stipulation  is  that  appellee 
was  insured  by  appellant  not  against  loss  to  property 
by  fire,  but  against  accidental  injury,  and  that  proper 
proof  of  loss  could  only  be  made  in  case  of  accidental 
injury  under  a  policy  covering  accidental  injuries 
which  might  be  received  by  appellee.  That  the  injury 
was  a  personal  one  is  also  evidenced  by  the  statement 
of  the  stipulation  that  the  same  was  received  while  ap- 
pellee was  engaged  in  and  assisting  in  cockfighting. 
Whether  the  cockfighting  took  place  in  the  State  of  Illi- 
nois or  not  the  stipulation  fails  to  disclose,  and  in  the 
absence  of  proof  upon  the  subject  it  cannot  be  as- 
sumed by  this  court  that  the  act  was  unlawful  where 
committed.  But  even  if  it  were  shown  that  the  cock- 
fighting  occurred  within  this  State,  the  stipulation  does 
not  so  connect  the  injury  with  the  act  of  engaging  in 
cockfighting  as  to  show  that  the  unlawful  act  was  the 
agency  which  brought  about  the  injury.  We^  have  held 
that  the  mere  fact  that  a  person  insured  against  ac- 
cidental injury  received  such  an  injury  while  in  the 
commission  of  an  unlawful  act  does  not  necessarily 
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preclude  him  from  recovering  on  his  policy  against  the 
company  issuing  the  same.  Button  v.  States  Ace,  Ins. 
Co.,  186  HI.  App.  499. 

The  judgment  of  the  trial  court  in  this  case  will  be 
affirmed. 

Affiftned. 


Frank  J.  Owens,  Administrator,  Appellee,  y.  Baltimore 
A  Ohio  Southwestern  Railroad  Company,  Appel- 
lant. 

1.  Railboadb,  I  616* — duty  to  trespassers  or  mere  licensees  on 
right  of  way  A  railroad  company  owes  no  duty  to  a  trespasser  or 
a  mere  licensee  on  its  right  of  way  except  not  to  wantonly  or  wil- 
fully Injure  him. 

2.  Rauboadb,  I  583* — when  evidence  insufUcient  to  sustain  reooV' 
ery  for  death  of  trespasser  on  right  of  way.  In  an  action  against 
a  railroad  company  for  the  death  of  plaintiff's  intestate  alleged  to 
have  been  caused  by  the  defendant  wantonly  and  wilfully  driving 
and  managing  its  train  so  that  the  deceased  while  walking  along 
defendant's  right  of  way  was  struck  and  killed,  h^Jd  that  the  evi- 
dence was  insufficient  to  sustain  a  verdict  for  plaintiff,  it  appearing 
that  the  deceased  had  no  greater  rights  on  the  right  of  way  than 
a  mere  licensee  and  that  the  engin^r  did  see  the  deceased  before 
he  was  struck,  and  there  was  an  entire  absence  of  proof  showing  or 
tending  to  show  wanton  or  wilful  acts  or  a  reckless  disregard  of 
the  safety  of  others  on  the  part  of  employees  in  charge  of  the 
engine. 

Appeal  from  the  City  Ck>urt  of  East  St  Louis;  the  Hon.  Robbbt 
H.  Flannigan,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.  Reversed  with  finding  of  facta  Opinion  filed  July  28, 
1914. 

Kelamebl,  ElBameb  &  Campbbll,  for  appellant;  Ed- 
WABD  Babton,  of  connseL 

Silas  Cook  and  Louis  Beaslet,  for  appellee. 

•See  minole  Notee  IHgeit,  TeU.  XI  to  XT,  and  GnmnUitiTe  <)urt«rly,  mwm 
tople  and  Metion  number. 
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Mb.  Pbesidiko  Justice  Higbeb  delivered  the  opinion 
of  the  conrt. 

Frank  J.  Owens,  administrator  of  the  estate  of  Jo- 
seph L.  Owens,  brought  this  suit  to  recover  damages 
occasioned  by  the  death  of  his  said  intestate,  who  was 
struck  and  killed  by  an  engine  drawing  one  of  appel- 
lant's passenger  trains. 

The  first  of  the  three  counts  of  the  declaration 
charged  that  the  Baltimore  and  Ohio  Southwestern 
Bailroad  Company,  on  July  26,  1913,  while  deceased 
was  walking  on  its  right  of  way  in  the  city  of  East  St. 
Louis,  wantonly  and  wilfully  drove  and  managed  its 
locomotive  engine  and  train  at  a  high  and  dangerous 
rate  of  speed,  to  wit,  twenty  to  thirty  miles  an  hour,  in 
excess  of  the  ordinance  of  said  dty,  and  that  by  rea- 
son thereof  deceased  was  struck  by  said  engine. 

The  second  count  alleges  the  locomotive  and  train 
were  wantonly  and  wilfully  driven  and  managed,  go- 
ing at  a  high  and  dangerous  rate  of  speed  and  that  no 
bell  was  rung  continuously,  as  provided  by  the  city 
ordinance. 

The  third,  that  no  bell  was  rung,  no  whistle  sounded 
or  warning  of  any  kind  given  while  said  train  was  run- 
ning at  a  high  and  dangerous  rate  of  speed.  There 
was  a  plea  of  the  general  issue  followed  by  a  verdict 
and  judgment  for  five  hundred  dollars  against  the 
railroad  company,  from  which  it  has  appealed  to  this 
court,  contending  that  the  judgment  should  be  re- 
versed, because  the  trial  court  erred  in  not  giving  its 
peremptory  instruction  offered  at  the  close  of  the  evi- 
dence and  also  for  errors  alleged  to  have  been  commit- 
ted by  the  court  in  regard  to  the  instructions. 

There  were  few  witnesses  who  were  present  at  the 
time  of  the  accident,  and  as  their  testimony  is  not  con- 
flicting to  any  considerable  extent,  it  can  easily  be  de- 
termined what  the  true  conditions  were  at  that  time, 
and  the  proofs  show  them  to  have  been  as  follows :  In 
the  city  of  East  St.  Louis  appellant  has  three  tracks 
on  its  right  of  way  running  easterly  from  a  street 
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known  as  Exchange  avenue  towards  the  city  limits,  the 
south  track  being  the  inbound  track,  the  middle  track 
the  outbound  track  and  the  north  track  a  switch.  There 
was  a  space  of  thirty  feet  between  the  north  and  the 
south  track.  For  a  number  of  years  persons  have  been 
accustomed  to  pass  over  appellant's  right  of  way  in 
going  from  Exchange  avenue  to  streets  and  alleys  east 
of  it.  The  deceased  was  a  painter,  sixty-two  years  of 
age,  who  worked  part  of  the  time  at  his  trade  and  at 
other  times  was  employed  about  the  stock  yards.  On 
the  morning  of  July  26,  1913,  Henry  Grimm  and  Qus 
Eoeske  were  in  a  saloon  at  the  corner  of  Seventh  street 
and  Exchange  avenue.  Grimm  and  Eoeske  were  going 
fishing  and  shortly  afterwards  started  to  the  right  of 
way,  thence  east  along  the  same  between  the  two  main 
tracks.  Soon  afterwards  they  looked  back  and  saw 
deceased  following  between  the  same  tracks  and  from 
forty  to  seventy-five  yards  behind  them.  Very  shortly 
after  this  they  met  a  freight  train  coming  towards  them 
on  the  south  track.  As  near  as  can  be  determined  de- 
ceased crossed  over  from  the  place  where  he  was  walk- 
ing between  the  main  tracks  to  the  space  between  the 
middle  track  and  the  switch,  but  about  the  time  the 
freight  train  reached  Exchange  avenue  Eoeske  again 
looked  around  and  saw  a  passenger  train  of  appel- 
lant's coming  from  the  west  and  close  upon  deceased, 
who  then  appeared  to  be  upon  or  north  of  the  middle 
track  upon  which  the  train  was  coming  east  and  some 
thirty  yards  behind  them.  These  two  were  on  the  south 
side  of  the  track,  and  as  Eoeske  saw  the  danger  of  de- 
ceased he  called  out  to  him,  '4ook  out,  the  passenger.'' 
It  was  clear  deceased  either  attempted  to  cross  the 
track  or  was  traveling  along  the  same  at  this  moment, 
at  any  rate  he  apparently  did  not  hear  the  warning 
and  was  struck  and  killed.  His  body  fell  or  was  cast 
to  the  north  side  of  the  train  which  ran  about  six  car 
lengths  after  striking  him. 

The  only  testimony  on  behalf  of  appellant  was  that 
of  the  engineer  and  fireman.    The  former  testified  that 
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his  place  was  on  the  south  side  of  the  engine ;  that  he 
saw  two  men  ahead  of  him  between  the  two  main 
tracks;  that  the  bell  was  rung  automatically  and  he 
sounded  the  whistle;  that  the  two  men  seemed  bewil- 
dered and  he  was  afraid  they  would  jump  in  front  of 
him  which  caused  him  to  blow  an  alarm;  that  he  did 
not  see  deceased  and  did  not  know  he  had  struck  him 
until  the  fireman  called  to  him,  and  that  there  was 
nothing  to  prevent  him  from  seeing  any  one  who  might 
be  between  the  engine  and  the  two  men.  The  fireman 
testified  that  he  was  putting  in  fire  when  the  conductor 
sounded  the  alarm;  that  he  raised  up  to  see  what  the 
trouble  was  and  saw  the  deceased  about  ten  feet  ahead 
outside  the  rail;  that  he  then  ** hollered''  and  the  en- 
gineer applied  the  brakes.  Roeske  testified  '*  there 
was  lots  of  whistles  up  there  and  bells  rung"  but  that 
he  could  not  tell  whether  the  passenger  train  was  whis- 
tling or  not,  while  Grimm  stated  that  the  freight  train 
kept  whistling  but  that  he  could  not  tell  whether  he 
heard  the  passenger  train  whistle.  Several  other  wit- 
nesses testified  either  that  the  signals  were  not  given 
or  that  they  did  not  hear  them  given  before  deceased 
was  struck. 

We  are  rather  inclined  to  the  belief  that  the  weight 
of  the  evidence  shows  that  signals  were  given  by  bell 
and  whistle  just  before  the  engine  reached  deceased, 
but  we  do  not  think  a  decision  of  that  question  essen- 
tial for  the  proper  disposition  of  this  case.    The  most  I 
that  can  be  said  in  favor  of  deceased's  rights  at  the 
time  he  received  his  injuries  is  that  he  was  a  mere  li- 
censee upon  appellant's  right  of  way  at  a  point  where] 
he  and  others  had  been  permitted  to  travel.    Under^ 
the  circumstances  appellant  owed  no  duty  to  deceasedl 
except  not  to  wantonly  or  wilfully  injure  him,  and  this  1 
rule  of  law  as  applicable  to  this  case  was  recognized  by  \ 
appellee  by  the  fact  that  he  charged  that  the  injury 
was  caused  by  the  wantonness  and  wilfulness  of  appel- 
lant in  each  count  of  the  declaration.    Before  appellee 
could  recover  therefor,  it  was  necessary  for  him  to 
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prove  by  a  preponderance  of  the  evidence  that  the  in- 
jury was  caused  by  the  wilfuhiess  or  wantonness  of 
appellant,  or  by  such  gross  negligence  on  its  part  as  to 
amount  to  wilfulness  of  wantonness. 

In  the  case  of  lUinois  Cent.  R.  Co.  v.  O'Connor,  189 
ni.  559,  where  it  was  attempted  to  recover  for  personal 
injuries  received  by  0  'Connor,  who  was  knocked  down 
by  a  passing  train  while  he  was  traveling  upon  the 
railroad  right  of  way  at  a  point  where  many  persons 
were  accustomed  to  go,  the  Court  said:  **The  plain- 
tiff was  traveling  upon  defendant's  right  of  way,  not 
for  any  purpose  of  business  connected  with  the  rail- 
road, but  for  his  own  mere  convenience,  as  a  footway, 
in  reaching  his  home  on  return  from  a  search  after  his 
cow.  There  was  nothing  to  exempt  \\\m  from  the  char- 
acter of  a  wrongdoer  and  trespasser  in  so  doing  fur- 
ther than  the  supposed  implied  assent  of  the  company, 
arising  from  their  noninterference  with  a  previous  like 
practice  by  individuals.  •  •  •  The  place  was  one 
of  danger,  and  such  persons  went  there  at  their  own 
risk,  and  enjoyed  the  supposed  implied  license  subject 
to  its  attendant  perils.  At  the  most,  there  was  here 
no  more  than  a  mere  passive  acquiescence  in  this  use. 
A  mere  naked  license  or  permission  to  enter  or  pass 
;  over  an  estate  will  not  create  a  duty  or  impose  an  obli- 
1  gation  on  the  part  of  the  owner  to  provide  against  the 
danger  of  accident."  In  the  same  case  the  Supreme 
Court  also  said:  *'This  court  is  committed  to  the  doc- 
trine that  a  railroad  company,  in  the  operation  of  its 
trains,  owes  no  duty  to  a  trespasser  upon  its  right  of 
way  or  tracks  except  that  it  will  not  wantonly  or  wil- 
fully inflict  injury  upon  him,  and  we  have  frequently 
held  that  the  mere  fact  that  signals  required  by  stat- 
utes and  ordinances  are  not  given,  even  though  those 
operatiQg  its  trains  may  have  knowledge  of  the  fact 
that  persons  have  been  in  the  habit  of  crossing  itd 
tracks  or  walking  upon  them  at  places  other  than  pub- 
lic crossings  or  public  places,  will  not  amount  to  proof 
of  wilful  and  wanton  disregard  of  duty  toward  such 
trespassers.'' 
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In  respect  to  the  matters  above  mentioned,  there  is/ 
no  difference  in  law  between  a  trespasser  and  a  mere/ 
licensee.  In  Illinois  Cent  R.  Co.  v.  Eicher,  202  111.  556,1 
it  is  held:  *'A  railroad  company  owes  no  duty  to  a 
person  walking  along  its  tracks  without  its  invitation, 
either  expressed  or  implied,  except  to  refrain  from 
wantonly  or  wilfully  injuring  him,  and  to  use  reason- 
able care  to  avoid  injury  to  him  after  he  is  discovered 
to  be  in  peril;  and  it  makes  no  difference  in  that  re- 
spect whether  he  is  a  trespasser,  a  mere  licensee  or  one 
who  is  on  the  track  by  mere  sufferance,  without  objec- 
tion of  the  company.'' 

It  has  sometimes  happened  that  the  negligence  of  a 
party  causing  an  injury  is  so  gross  and  reckless  as  to 
amount  to  wilfulness  or  wantonness.  In  the  case  of 
Chicago  City  Ry.  Co.  v.  Jordan,  215  HI.  390,  the  rule 
is  laid  down:  ** Where  there  is  a  particular  intention 
to  injure,  or  a  degree  of  wilful  or  wanton  recklessness 
which  authorizes  a  presumption  of  an  intention  to  in- 
jure generally,  the  act  ceases  to  be  merely  negligent 
and  becomes  wilful  or  wanton.  In  such  a  case  there 
may  be  an  actual  intent  to  injure,  or  such  a  conscious 
or  intentional  disregard  of  the  rights  of  others  as  to 
warrant  a  conclusion  that  an  injury  was  intended.'' 

Appellee  insists  that  the  engineer  must  have  seen  de- 
ceased as  he  approached,  but  the  engineer  testified 
that  he  did  not  see  him  and  did  not  know  that  he  had 
struck  deceased  until  after  the  accident  occurred.  The 
surrounding  conditions,  as  shown  by  the  proofs,  do  not 
seem  to  us  to  impel  the  inference  that  the  engineer 
must  necessarily  have  seen  deceased  before  the  latter 
was  struck  or  even  that  he  must  necessarily  have  done 
80  had  he  exercised  ordinary  care.  Indeed  there  is  an 
entire  absence  of  proof  showing  or  tending  to  show 
either  wantonness,  wilfulness  or  reckless  disregard  of 
the  safety  of  others  on  the  part  of  appellant's  em- 
ployees in  charge  of  the  engine.  The  judgment  in  this 
case  will  be  reversed,  and  as  it  appears  no  charge  of 
wilfulness  or  wantonness  on  the  part  of  appellant's 
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employees  in  charge  of  the  engine  in  causing  the  death 
of  appellee's  decedent  can  be  rightfully  sustained,  the 
cause  will  not  be  remanded. 

Reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 

We  find  that  the  death  of  Joseph  L.  Owens,  plain- 
tiff's intestate,  was  not  caused  by  the  wilful  and 
wanton  acts  of  the  Baltimore  and  Ohio  Southwestern 
Railroad  Company,  appellant,  as  charged  in  the  dec- 
laration. 


Robert    A.   Waddell,   Appellee,   y.   John    A.    Noser, 

Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Randolph  county  the  Hon. 
Geobob  a.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  M&rch 
term,  1914.    Affirmed.     Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Robert  A.  Waddell  against  John  A.  Noser 
to  recover  a  broker's  commission  for  the  sale  of  real 
estate  owned  by  defendant.  The  declaration  was  com- 
posed of  two  counts,  one  for  money  laid  out  and  ex- 
pended and  the  other  for  work,  labor  and  services  ren- 
dered by  plaintiff  in  effecting  a  sale  of  said  property. 
There  was  a  plea  of  general  issue  and  a  judgment  on 
a  verdict  of  the  jury  for  $329.  To  reverse  the  judg- 
ment, defendant  appeals. 

The  facts  showed  that  defendant  employed  plaintiff 
to  find  a  satisfactory  exchange  of  his  flouring  mill  and 
other  vacant  real  estate;  that  plaintiff  found  a  party 
by  the  name  of  Rowden  who  had  some  houses  in  St. 
Louis  he  was  willing  to  exchange,  and  that  when 
Rowden  went  with  plaintiff  to  inspect  defendant's 
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property  the  defendant,  on  being  informed  that  Eow- 
den's  houses  were  covered  by  mortgages,  discontinued 
further  negotiations  and  Eowden  went  to  the  station 
to  take  a  train  back  to  St.  Louis.  Before  Eowden 
could  get  a  train,  defendant  went  to  the  station  and 
made  a  contract  with  him  to  trade  his  mill  for  one  of 
the  houses.  Eowden  took  the  mill  at  a  valuation 
of  $6,700,  and  in  payment  therefor  defendant  took 
one  of  the  houses  valued  at  $9,000  subject  to  an  in- 
cumbrance of  $3,800,  leaving  an  equity  therein  of 
$5,200,  and  a  mortgage  back  on  the  mill  for  $1,500, 
making  in  all  $6,700. 

The  theory  of  the  defense  was  that  plaintiff  did  not 
fulfil  his  contract  to  find  defendant  a  buyer  or  a  trade 
for  the  amount  of  the  consideration  agreed  on;  that 
the  original  negotiations  were  abandoned  and  a  new 
trade  consummated  entirely  different  from  the  orig- 
inal, for  which  plaintiff  was  not  entitled  to  any  com- 
mission, because  he  was  not  the  efficient  cause  of  the 
consummation  of  the  same;  and  that  as  plaintiff  had 
not  carried  out  the  special  contract  between  the  parties 
he  was  entitled  only  to  what  his  services  were  reason- 
ably worth  under  a  quantvm  meruit. 

Ealph  E.  Spbigg  and  J.  Fbed  Gilstbb,  for  appellant. 

H.  Clay  Hobkeb,  for  appellee. 

Mb.  Pbesiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeision. 

1.  BaoKEBS,  $  84* — when  evidence  as  to  value  of  property  ex- 
changed iwidmisaihle.  In  an  action  for  brokerage  commissions 
for  negotiating  an  exchange  of  property,  rejection  of  evidence 
offered  by  defendant  concerning  the  actual  value  of  the  property 
taken  by  defendant  in  exchange,  held  not  error  where  the  parties 
put  a  value  on  the  property  in  making  the  trade. 

*See  nilnols  NotM  Dl««vt,  Tola.  XI  to  XT,  and  ComnlAtlTe  Quarterly,  same 
tople  and  teetion  niunber. 
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2.  Bboksbs,  I  64*— oompttfo^ion  o/  commUHont,  For  the  purpose 
of  calculating  an  agent's  commissions  on  an  exchange  of  property* 
the  property  taken  by  the  principal  must  be  assumed  to  be  worth 
the  value  placed  upon  it  by  the  parties  to  the  trade  at  the  time  the 
contract  was  consummated. 

8.  Bbokebs,  I  95* — when  requested  inetruction  properly  refused. 
In  an  action  for  brokerage  commissions  on  an  exchange  of  real 
estate,  a  requested  instruction  based  on  the  theory  that  the  contract 
as  consummated  between  the  defendant  and  purchaser  was  wholly 
dilferent  from  the  contract  contemplated  between  the  broker  and 
the  purchaser,  the  broker  if  entitled  to  recover  at  all  could  recover 
only  on  a  quantum  meruit  for  services  rendered,  held  properly  re- 
fused for  the  reason  that  the  contract  of  exchange  was  not  wholly 
different  from  the  contract  as  contemplated  between  the  broker 
and  purchaser. 

4.  Bbokois,  I  64* — when  ooneummated  contract  by  principal  does 
not  defeat  right  to  commissions.  A  contemplated  contract  entered 
into  between  a  broker  and  a  purchaser  to  exchange  the  principal's 
flouring  mill  and  other  real  estate  for  three  houses  belonging  to 
the  purchaser,  and  a  consummated  contract  later  entered  into  be- 
tween the  purchaser  and  the  principal  to  exchange  the  mill  for  one 
of  the  houses,  held  not  to  be  so  different  as  to  require  the  broker 
to  recover  on  a  quantum  meruit  for  his  services  rather  than  upon 
his  express  contract  for  commissions. 

5.  Bbokxbs,  $  95* — when  requested  instruction  properly  refused. 
A  requested  instruction  stating  a  rule  of  law  to  govern  the  Jury  in 
case  they  found  that  the  negotiations  for  the  exchange  of  the 
properties  had  been  abandoned  by  the  principal  and  purchaser,  held 
properly  refused  where  there  was  no  proof  of  any  abandonment  of 
negotiations  by  the  parties. 

6.  Bbokebs,  8  97* — when  requested  instruction  properly  refused 
as  misleading.  A  requested  instruction  telling  the  Jury  that  a 
person  employed  to  make  a  sale  of  property  is  not  entitled  to  a 
commission  where  he  is  not  the  efficient  cause  of  the  consummation 
of  the  transaction  for  which  the  recovery  of  commission  is  sought, 
held  properly  refused  as  misleading  in  the  case,  as  tending  to 
cause  the  Jury  to  believe  that  plaintiff  was  not  entitled  to  recover 
unless  he  had  directly  brought  about  the  trade  exactly  as  consum- 
mated. 


•8«e  nUnols  Note*  DlgMl,  Tola.  ZI  to  XT,  Mid  OnmiibitlTe  Qaartorlr. 
topio  and  Metion  amiilMr. 
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Solomon  Ward,  Appellee,  t.  Mississippi  Biver  Power 

Company,  Appellant. 

1.  Appeal  aud  kbbob,  %  186* — when  freehold  involved.  On  appeal 
from  a  Judgment  In  an  action  of  trespass  vi  et  armU  to  recover  for 
the  cutting  of  timber,  where  the  general  issue  aDd  pleas  of  liberum 
tenementum  were  filed,  but  the  special  pleas  were  ordered  stricken 
from  the  files  with  leave  to  defendant  to  prove  any  matter  of  de- 
fense under  the  general  issue,  and  the  main  issue  was  whether 
plaintiff  owned  the  property  on  which  the  timber  was  cut,  held  that 
the  case  involved  a  freehold  and  was  not  reviewable  by  the  Appel- 
late Ck>urt 

2.  Appeal  and  bbrob,  8  123* — right  of  parties  to  confer  iiiH«<Ho- 
tion  when  freehold  involved.  Jurisdiction  cannot  by  agreement  of 
the  parties  be  conferred  upon  the  Appellate  Ck>urt  to  review  a  case 
involving  a  freehold. 

3.  Appeal  and  ebbob,  8  131* — duty  of  Appellate  Court  when  free- 
hold  involved.  Where  it  is  clear  that  a  case  involves  a  freehold, 
it  is  the  duty  of  the  Appellate  Court  to  consider  that  question 
aua  aponte  and  transfer  the  case  to  the  Supreme  Court 

4.  Appeal  and  ebbob,  $  123* — exceptions  to  rule  that  Appellate 
Court  is  without  jurisdiction  when  freehold  involved;  The  rule  that 
the  Appellate  Court  has  no  jurisdiction  to  review  a  case  involving 
a  freehold  has  two  exceptions:  One  is  where  the  suit  is  commenced 
before  a  justice  of  the  peace  or  in  the  County  Court,  the  other  is 
where  a  freehold  is  involved  in  the  original  judgment  or  decree  but 
not  in  the  points  assigned  for  error. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Will- 
iam E.  Hadlet,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.  Transferred  to  Supreme  Court  Opinion  filed  July  28, 
1914. 

John  F.  McGinnis,  for  appellant. 
John  J.  Bbbnholt,  for  appellee. 

Mr.  Pbesidinq  Justice  Higbee  delivered  the  opinion 
of  the  court. 

The  declaration  filed  in  this  case  by  Solomon  Ward, 
appellee,  was  in  trespass  vi  et  armis,  and  alleged  that 
the  Mississippi  Eiver  Power  Company,  appellant,  on 
Jnly  14, 1913,  and  at  other  times,  with  force  and  arms 

•»«•  nilnoto  NotM  DlK«st,  Tola.  XI  to  XV,  and  CnmnUitiTe  QiMrterlj, 
topic  and  section  nDmber. 

Vol  clxxxviii    so 
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against  the  protest  of  appellee,  destroyed  his  timber 
growing  upon  certain  of  his  lands  to  the  value  of  eight 
hundred  dollars.  Appellant  filed  the  general  issue  and 
three  pleas  of  liberum  tenementv/m.  Thereafter,  the 
court  entered  an  order  striking  all  the  special  pleas 
from  the  files  and  providing  therein  that  appellant 
might  prove  any  matter  of  defense  under  the  plea  of 
general  issue  that  would  be  a  proper  defense  under 
any  proper  plea.  Issue  was  joined  and  the  case  went 
to  trial,  resulting  in  a  verdict  and  judgment  in  favor 
of  appellee  for  one  hundred  and  fifty  dollars. 

Appellant  did  not,  on  the  trial,  deny  cutting  the  tim- 
ber but  relied  as  a  defense,  and  sought  to  show  by  the 
proof,  that  the  land  on  which  it  was  growing  was  its 
land  and  not  that  of  appellee.  It  appeared  from  the 
proofs  that  appellant  had  purchased  a  strip  of  land 
sixty  feet  wide  off  of  a  forty  acre  tract  of  land  in  Mad- 
ison county  from  a  man  named  Euntz  and  that  appel- 
lee had  land  joining  this  forty  acre  tract  on  the  north. 
The  controverted  question  on  the  trial  was  whether 
the  strip  of  land  which  was  cleared  up  by  appellant  for 
the  use  of  its  wires  and  towers,  used  in  conveying  an 
electric  current  from  Keokuk,  Iowa,  to  St.  Louis,  Mis- 
souri, belonged  to  the  forty  acres  owned  by  appellee 
or  was  part  of  the  sixty  foot  strip  purchased  by  appel- 
lant from  Buntz.  To  determine  this  question  the  tes- 
timony of  surveyors  and  a  number  of  other  witnesses 
was  given  as  to  the  location  of  the  line  between  the 
two  forties,  as  to  where  the  division  fence  stood  and 
as  to  how  long  appellee  and  those  through  whom  he 
had  claimed  title  had  been  in  possession  of  the  strip 
in  question. 

The  court  told  the  jury,  among  other  things,  in  its  in- 
structions, that  they  should  find  the  issues  for  the  ap- 
pellant if  they  believed  from  the  evidence  that  appellee 
was  not  the  owner  of  the  land  or  that  appellant  owned 
the  same.  Appellant  states  in  its  brief  that  all  the 
pleadings  go  to  show  the  title  to  the  premises  was  an 
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issue  in  the  case,  and  counsel  for  appellee  also  states 
in  his  brief  that  the  paramount  issue  in  the  case  was 
**upon  whose  land  was  the  timber  growing  which  was 
cut,'*  and  that  this  was  the  question  submitted  to  the 
jury  under  the  instructions  of  the  court.  Both  parties 
would  therefore  appear  to  agree  that  the  determina- 
tion of  this  case  involves  a  freehold,  and  the  first  im- 
portant question  which  arises  is  whether  this  court 
has  jurisdiction  to  review  the  judgment.  While  there 
is  no  motion  by  either  party  to  dismiss  or  transfer  the 
appeal  for  lack  of  jurisdiction,  yet  jurisdiction  cannot 
be  conferred  upon  this  court  even  by  agreement  of 
parties  in  such  a  case,  and  if  it  is  plain  that  this  court 
has  no  jurisdiction,  it  is  its  duty  to  consider  that  ques- 
tion stM,  sponte  and  transfer  the  case  to  the  Supreme 
Court,  which  has  jurisdiction.  Tiden  v.  Road  Dist. 
No.  3,  97  111.  App.  347. 

It  has  frequently  been  held  by  our  Supreme  Court 
that  where  the  title  to  real  estate  is  put  in  issue  by  the 
pleadings  and  a  decision  of  the  case  involves  a  decision 
of  that  issue,  a  freehold  is  involved.  Douglas  Park 
Bldg.  Ass'n  v.  Roberts,  218  HI.  454,  and  cases  cited. 
Mr.  Justice  Cooke  in  the  opinion  delivered  by  him  in 
the  case  of  Jones  v.  Sanitary  Dist.  of  Chicago,  252  111. 
591,  says :  *  *  We  have  repeatedly  held  that  when  a  free- 
hold is  so  put  in  issue  that  a  decision  of  the  case  nec- 
essarily involves  a  decision  of  that  question,  this  court 
has  jurisdiction  on  direct  appeal,"  and  a  number  of 
cases  are  cited  by  him  in  support  of  this  rule.  It  is 
also  well  established  in  this  State  that  where,  in  a 
case  of  trespass  quare  clausum  f regit,  there  are  pleas 
of  general  issue  and  liberum  tenementum  filed,  a  free- 
hold is  necessarily  involved  and  the  Supreme  Court 
alone  has  jurisdiction  on  appeal.  Douglas  Park  Bldg. 
Ass'n  V.  Roberts,  supra;  Piper  v.  Connelly,  108  lU. 
646 ;  City  of  Alton  v.  Fishback,  81  111.  App.  86. 

It  is  true  that  in  this  case  the  Court  struck  from  the 
files  the  pleas  of  liberum  teneynentum,  but  in  doing  so 
he  entered  the  order  above  referred  to,  allowing  de- 
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fendant  to  make  any  defense  that  might  properly  be 
made  under  any  proper  plea,  and  the  case  appears 
to  have  been  tried  on  the  same  theory  as  though  such 
pleas  had  been  filed,  and  it  must  be  so  treated  here* 
This  court  held  in  McDowell  v.  Jones,  106  HI.  App.  473, 
that  in  an  action  of  trespass  qimre  clausum  fregit, 
where  the  only  material  question  tried  was  the  owner- 
ship of  the  premises  in  question,  a  freehold  was  direct- 
ly involved  and  that  the  appeal  should  have  been  taken 
to  the  Supreme  Court.  There  are  two  exceptions  to 
the  general  rule  above  laid  down,  however,  and  these 
are :  First,  where  the  suit  is  commenced  before  a  jus- 
tice of  the  peace  or  in  a  County  Court  in  which  case 
the  appeal  must  be  taken  to  the  Appellate  Court.  This 
question  is  discussed  somewhat  at  length  and  numer- 
ous authorities  cited  in  Boyd  v.  Kimmel,  244  HI.  545. 
That  case  originated  in  the  County  Court,  and  an  ap- 
peal was  taken  therefrom  to  the  Appellate  Court  and 
the  case  was  later  transferred  by  the  Appellate  Court 
to  the  Supreme  Court  on  the  ground  that  a  freehold 
was  involved.  The  Supreme  Court  stated  in  its  opin- 
ion that  if  the  County  Court  had  jurisdiction  to  try  the 
title  to  the  disputed  real  estate  in  question  and  to  es- 
tablish a  proper  boundary  line  between  the  litigants, 
then  the  appeal  should  have  been  taken  to  the  Supreme 
Court,  and  if  the  County  Court  did  not  have  jurisdic- 
tion to  try  a  case  involving  a  freehold  and  render  a 
judgment  that  would  be  binding  upon  the  parties  to 
the  title,  the  appeal  was  properly  taken  to  the  Appel- 
late Court;  and  it  was  held  by  the  court  that  the 
County  Court  did  not  have  jurisdiction  to  try  a  case 
involving  a  freehold  and  render  a  judgment  binding 
as  to  the  title  and  therefore  the  appeal  was  properly 
taken  from  that  court  to  the  Appellate  Court.  In  that 
case  the  court  also  approves  the  doctrine  laid  down  in 
Pitts  V.  Loohy,  142  HI.  534,  and  Cohine  v.  McKittrick, 
186  111.  324,  that  an  action  for  damages  to  real  property 
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commenced  before  a  justice  of  the  peace  is 
different  from  an  action  of  trespass  qtuire  clau- 
sum  fregit  commenced  in  the  Circuit  Court,  be- 
cause the  justice  of  the  peace  has  no  jurisdiction  to 
try  title  to  real  estate  and  the  question  of  freehold  can 
only  be  incidentally  involved,  and  therefore  appeals 
from  the  trial  courts,  to  which  such  justices  *  cases  may 
be  taken,  should  be  to  the  Appellate  Court  and  not  to 
the  Supreme  Court.  The  other  exception  is  where  a 
freehold  is  involved  in  the  original  judgment  or  de- 
cree but  not  in  the  points  assigned  for  error,  in  which 
case  the  appeal  should  be  taken  to  the  Appellate  Court  ' 
Prouty  V.  Mass,  188  HI.  84 ;  Franklin  v.  Loan  <&  Invest- 
ment Go.  of  North  America,  152  HI.  345. 

In  this  appeal  it  was  argued  by  counsel  on  both  sides, 
and  such  argument  was  proper  under  the  errors  as- 
signed, that  appellee  having  attempted  to  show  own- 
ership by  adverse  possession,  the  title  to  the  land  in 
question  was  the  principal  issue  to  be  determined.  It 
will  therefore  be  seen  that  according  to  the  rules  laid 
down  in  the  above  authorities  the  question  of  freehold 
was  involved  not  only  upon  the  trial  of  this  cause  in 
the  Circuit  Court,  but  also  upon  this  appeal  and  there- 
fore the  appeal  should  have  been  taken  directly  from 
the  Circuit  Court,  where  the  suit  originated,  to  the 
Supreme  Court. 

The  clerk  of  this  court  will  accordingly  be  directed 
to  transmit  the  transcript  in  this  case  and  all  the  files 
herein,  together  with  the  order  of  transfer,  to  the 
clerk  of  the  Supreme  Court. 

Transferred  to  Supreme  Court. 


310  Appellate  Courts  op  Illinois. 

Jefferies  v.  Alexander,  188  IlL  App.  310. 


Ida  Jefferies,  Appellee,  t.  A.  J.  Alexander  et  aL,  Ap- 
pellants. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon.  James 
C.  McBride,  Judge,  presiding.  Heard  in  this  Court  at  the  March 
term,  1914.    Affirmed.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Ida  Jefferies  against  A.  J.  Alexander, 
L.  E.  Kammier,  Edward  E.  Kell,  August  Langenfeld 
and  others  either  found  not  guilty  or  dismissed  out  of 
the  case,  under  the  Dramshop  Act,  to  recover  damages 
on  account  of  the  death  of  plaintiff's  husband,  Newton 
Jefferies,  alleged  to  have  resulted  from  his  habitual 
intoxication  brought  on  by  the  sale  of  intoxicating  li- 
quors to  him  by  the  defendants  after  plaintiff  had 
served  notice  on  them  not  to  sell  or  give  him  intoxi- 
eating  liquors.  There  was  a  plea  of  the  general  issue 
and  a  verdict  and  judgment  in  favor  of  plaintiff.  To 
reverse  the  judgment,  defendants  appeal. 

W.  H.  Nelms,  F.  p.  Dbennak  and  Noleman  &  Smith, 
for  appellants. 

BuNDY  &  Wham  and  L.  B.  Skipper,  for  appellee. 

Mr.  Presiding  Justice  Hiqbbe  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Intoxicating  uquobs,  $  225*— ricTien  evidence  tends  to  prove 
death  'by  delirium  tremens.  In  an  action  by  a  wife  for  damages  re- 
sulting from  her  husband's  intoxication  produced  by  a  sale  of  liquor 
to  him  by  the  defendants,  where  the  declaration  alleged  that  the 
husband  died  of  delirium  tremens,  held  that  there  was  evidence 
tending  to  show  that  he  died  of  such  afliiction,  where  it  was  undis- 

*8ee  nilnoto  Notes  Digest,  Vols.  XI  to  XV,  and  CamalatiTe  Quarterly,  same 
topic  and  seetlon  nnmber. 
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puted  that  he  was  in  a  highly  delirious  stat^  and  was  seeing  and 
doing  things  commonly  supposed  to  attend  an  attack  of  delirium 
tremens;  but  also  held  that  under  such  conditions  it  was  immaterial 
.whether  the  delirium  was  properly  named  in  the  declaration  or  not, 
the  proofs  plainly  showing  a  case  in  which  plaintiff  was  entitled  to 
recover. 

2.  Intoxicating  liquors,  $  20^*— when  evidence  to  show  exist- 
ence of  former  wife  of  hushand  inadmisaihle.  In  an  action  by  a 
wife  under  the  Dramshop  Act  to  recover  damages  resulting  from 
her  husband's  intoxication  alleged  to  have  been  produced  by  the 
sale  of  liquor  to  him  by  the  defendants,  evidence  offered  to  show 
that  the  husband  had  a  wife  living  by  a  former  marriage,  and  a  decree 
of  divorce  obtained  by  such  wife  from  the  husband  which  defendants 
claimed  was  void  for  the  reason  that  it  failed  to  state  that  the 
complainant  in  the  divorce  suit  was  a  resident  of  the  county  in 
which  the  suit  was  brought,  held  properly  rejected  on  the  ground 
that  the  decree  could  not  be  collaterally  attacked. 

3.  Intoxicating  liquobs,  $  249* — when  instruction  in  language 
of  statute  not  misleading.  In  an  action  brought  by  a  wife  under 
the  Dramshop  Act  to  recover  damages  resulting  from  the  sale  of 
intoxicating  liquors  to  her  husband,  the  giving  of  an  instruction 
purporting  to  contain  all  the  words  of  the  statute,  but  omitting 
some  portions  immaterial  to  the  case,  held  not  misleading  so  as  to 
constitute  reversible  error  where  other  instructions  given  properly 
limited  the  damages  to  the  injury  sustained  by  plaintiff  in  her 
means  of  support. 

4.  DivoBCE,  §  64* — when  decree  cannot  te  collaterally  attacked, 
A  decree  of  divorce  cannot  be  attacked  in  a  collateral  proceeding 
for  the  reason  that  the  decree  did  not  state  the  complainant  in  the 
divorce  suit  was  a  resident  of  the  county  in  which  the  suit  was 
brought 

5.  Appeal  and  ebbob,  §  1514* — when  remarks  of  counsel  not  prej- 
udicial.  Improper  remarks  of  plaintiff's  counsel  in  his  argument 
to  the  Jury  held  not  of  such  material  importance  as  to  warrant  a 
reversal  of  the  Judgment. 

McBbioe,  J.,  having  tried  this  case  in  the  court  below,  took  no 
part  in  this  decision. 


•Bee  minois  Notes  Digest,  Tola.  ZI  to  XV,  and  CumnOmUvB  Quvterly, 
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Charles    J.    Hahn,    Appellee^    t.    Fanllne    Sehnell, 

Appellant. 

(Net  te  be  reported  In  full.) 

Appeal  from  the  Circuit  Ck>urt  of  Clinton  county;  the  Hon.  Albebt 
M.  RoBx,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Affirmed.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Charles  J.  Hahn  against  Pauline  Schnell 
and  Carlyle  Schnell  in  trespass.  The  declaration 
charged  the  defendants  with  turning  on  the  dwelling 
house  of  plaintiff  and  into  the  open  doors  and  windows 
thereof  large  streams  of  water  with  great  force  and 
violence  thereby  injuring  the  plaintiff,  disturbing  his 
peace  of  mind  and  damaging  his  property.  There  was 
a  plea  of  not  guilty  and  a  verdict  in  favor  of  plaintiff 
for  nine  hundred  dollars  followed  by  a  judgment  for 
a  like  amount.  To  reverse  the  judgment,  Pauline 
Schnell  alone  appeals. 

The  facts  show  that  Pauline  Schnell  owned  the  house 
in  which  the  plaintiff  was  living  as  a  tenant  at  Carlyle, 
Illinois ;  that  there  had  been  some  difficulty  over  the  rent 
and  that  she  and  her  son,  Carlyle  Schnell,  resided  in 
Missouri.  The  son  and  the  mother  returned  to  Car- 
lyle and  the  son  had  a  conversation  with  one  Shade  and 
one  Thalls  about  a  little  job  he  wanted  done.  They 
went  into  a  saloon  and  after  taking  several  drinks 
Shade  and  Thalls  agreed  to  **take  the  chance,*'  and 
on  the  night  in  question  secured  a  hose  from  the  city 
hose  house  and  attached  it  to  a  city  hydrant  near  where 
plaintiff  resided  and  the  three  men  directed  the  hose 
towards  the  windows  causing  a  dirty  stream  of  water 
to  be  thrown  into  the  house. 

Appellant  claims  that  the  proofs  failed  to  show  she 
was  in  any  way  connected  with  the  offense  complained 
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of;  that  there  was  error  in  plaintiff's  third  instruction 
and  in  the  courts  ruling  on  certain  evidence. 
The  third  instruction  complained  of  is  as  follows : 
*  *  The  court  further  instructs  that  if  you  believe  from 
a  preponderance  of  the  evidence  in  this  case  that  David 
Shade  and  Thomas  Thalls  wilfully  and  maliciously 
entered  the  premises  occupied  by  the  plaintiff  in  the 
nighttime,  and  turned  a  stream  of  water  from  a  hose, 
connected  with  the  city  hydrant,  upon  the  dwelling 
house  occupied  by  the  plaintiff  and  through  the  open 
window  of  said  house  upon  the  person  of  ttie  plaintiff, 
as  charged  in  the  declaration,  and  if  you  further  be- 
lieve, from  the  evidence,  that  said  David  Shade  and 
Thomas  Thalls  were  procured  or  employed  to  do  said 
unlawful  act  by  the  defendant  Carlyle  Schnell,  and 
that  he  stood  by  and  aided  and  abetted  them  in  the  per- 
petration of  the  same,  and  if  you  further  believe  from 
the  evidence  that  the  defendant,  Pauline  Schnell,  was 
the  owner  of  the  dwelling  house  in  question,  and  that 
with  a  view  of  procuring  possession  of  the  same  or 
forcing  the  plaintiff  and  his  family  to  vacate  the  dwel- 
ling house,  she  was  present  or  stood  by  and  aided,  abet- 
ted or  encouraged  the  said  Carlyle  Schnell  in  the 
commission  of  said  unlawful  acts,  or  if  you  believe 
from  the  evidence  that  the  said  Pauline  Schnell  not 
being  present  had  knowledge  of  what  was  about  to  be 
done,  and  had  advised,  encouraged,  aided  or  abetted 
the  said  Carlyle  Schnell  to  attempt  to  dispossess  the 
plaintiff  and  secure  possession  of  said  dwelling  house 
by  the  commission  of  the  act  done,  then  both  the  de- 
fendants, Carlyle  Schnell  and  Pauline  Schnell,  are  lia- 
ble for  the  unlawful  acts  of  the  said  David  Shade  and 
Thomas  Thalls.'' 

Ford  &  Joinss  and  William  Johnston,  for  appel- 
lant. 

NoLBMAN  &  Smith  and  H.  G.  Weber,  for  appellees. 

Mr.  PRBsmiNQ  Justice  Higbee  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Decision. 

1.  Tbespass,  S  49* — when  finding  of  guilty  against  joint  defend- 
ant sustained  hy  the  evidence.  In  trespass  against  two  defendants 
charging  them  with  turning  large  streams  of  water  with  force  and 
violence  through  the  open  doors  and  windows  of  plaintiff's  dwell- 
ing house,  where  it  was  not  disputed  that  one  of  the  defendants  and 
two  other  persons  committed  the  act  charged,  but  the  other  defend- 
ant, who  was  the  mother  of  the  codefendant,  denied  having  aided  or 
abetted  in  the  commission  of  the  act  charged,  held  that  a  verdict 
finding  both  defendants  guilty  was  sustained  by  the  evidence. 

2.  Tbespass,  $  55* — when  giving  of  argumentative  instruction 
not  reversible  error.  In  an  action  of  trespass  charging  a  son  and 
mother  with  turning  a  large  stream  of  water  upon  and  into  plain- 
tiff's dwelling  house,  an  instruction  given  for  plaintiff  which  in  part 
stated  that  if  the  mother  "was  the  owner  of  the  dwelling  house  in 
question,  and  with  a  view  of  procuring  possession  of  the  same 
or  forcing  the  plaintiff  and  his  family  to  vacate  the  dwelling  house, 
she  was  present  or  stood  by  and  aided,  abetted,  etc.,"  then  she 
was  liable  with  the  other  defendant,  held  objectionable  as  argu- 
mentative in  setting  forth  a  reason  why  the  mother  might  have 
desired  or  been  led  to  assist  her  son  In  his  unlawful  assault,  but 
held  that  regardless  of  any  reason  which  may  or  may  not  have 
actuated  her  to  have  assisted  said  offense,  the  instruction  set  forth 
the  law  applicable  to  the  case  and  that  the  argumentative  portion 
would  not  warrant  a  reversal. 

3.  Trespass,  $  48* — admissibility  of  evidence.  In  trespass 
against  two  defendants  for  turning  water  upon  and  into  plaintiff's 
dwelling  house,  exclusion  of  evidence  offered  to  show  that  one  of  the 
defendants  had  paid  out  large  sums  for  fines  and  costs  for  the  same 
act  and  that  the  wife  of  the  plaintiff  had  previously  recovered  a 
Judgment  against  him,  held  proper. 

4.  Appeal  and  ebbob,  $  1213* — when  errors  not  affecting  appel- 
lant cannot  be  complained  of.  In  trespass  against  two  defendants 
for  turning  water  upon  plaintiff's  dwelling  house,  exclusion  of  evi- 
dence offered  to  show  that  one  of  the  defendants  had  paid  out  large 
sums  for  fines  and  costs  for  the  same  act  and  that  the  wife  of  the 
plaintiff  had  previously  recovered  a  Judgment  against  him  cannot 
be  complained  of  by  the  other  defendant  on  appeal  by  her  alone,  as 
such  action  of  the  court  did  not  in  any  manner  concern  plaintiff's 
right  of  action  against  her. 

*See  nilnolfl  Notes  Digest,  Vols.  XI  to  XT,  and  CamulAtiTe  Quarterly,  same 
topic  and  seetlon  niunber. 
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Thomas  H.  Ballance^  Defendant  in  Error,  j.  City  of 
Granite  City,  Plaintiff  in  Error. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
WuxiAK  E.  Hadlby,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.    Affirmed.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Thomas  M.  Ballance  against  City  of 
Granite  City  to  recover  for  personal  injuries  -alleged 
to  have  been  caused  by  the  negligence  of  the  defend- 
ant in  permitting  a  sidewalk  to  remain  in  an  unsafe 
condition.  The  jury  returned  a  verdict  in  favor  of 
plaintiff  for  $2,091,  and  judgment  was  entered  on  the 
verdict.  To  reverse  the  judgment,  defendant  prose- 
cutes a  writ  of  error. 

The  error  argued  for  reversal  is  that  the  verdict 
is  manifestly  against  the  weight  of  the  evidence. 

D.  J.  SuLiLiVAN  and  M.  E.  Suuijvan,  for  plaintiff  in 
error. 

Dan  McGlynn,  for  defendant  in  error. 

Mb.  Justiob  Habbis  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  MiTiaoiPAL  coBPOBATiONS,  $  1085* — luvden  of  proof.  In  an 
action  against  a  city  for  personal  injuries  alleged  to  have  resulted 
from  the  negligence  of  the  city  in  permitting  its  sidewalk  to  remain 
out  of  repair,  the  burden  is  upon  the  plaintiff  to  show,  by  a  pre- 
ponderance of  the  evidence,  that  the  sidewalk  was  out  of  repair  at 
the  time  of  the  accident  and  for  a  sufficient  length  of  time  prior 
thereto  to  give  the  city  notice  thereof,  actual  or  constructive;  that 

•See  nilnols  Note*  Dtgeet,  Toi*.  ZI  to  XT,  and  ComnlAUTe  Qnarterlj, 
tople  and  Mctlon  number. 
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the  dtr  bad  notice  of  the  accident  as  provided  hj  statate;  that 
plaintiff  at  the  time  of  the  accident  waa  In  the  ezerdae  of  dae  care; 
and  that  he  waa  Injured  and  the  extent  thereof. 

2.  MuificiPAL  cospoBATiONs,  (  1098* — When  verdict  far  tajmiet 
reiulting  from  defective  tidevxOk  sustained  by  the  evidence.  In  aa 
action  agalnat  a  city  for  personal  Injuries  sustained  hj  plaintiff  hy 
tripping  and  falling  by  reason  of  the  defective  condition  oi  a  aide- 
walk  which  It  was  alleged  the  defendant  negligently  permitted  to 
remain  out  of  repair,  a  verdict  for  plaintiff  on  conflicting  evldoice 
held  not  against  the  manifest  weight  of  the  evidence. 


Frank  Deason,  Appellee,  t.  County  of  WlUlunsony 

Appellant. 

1,  AssTTicpsiT,  AcnoN  OF,  8  33* — when  common  counts  proper  to 
recover  for  services  under  Pauper  Act.  A  physician  who  has  treated 
paupers  and  cyclone  sufferers  under  the  Pauper  Act,  J.  ft  A  tT  8365 
et  seq.,  Is  entitled  to  recover  from  the  Coimty  for  such  services 
under  the  common  counts. 

2.  Paupzbb,  8  26* — right  of  physician  to  recover  for  aid  to  per* 
sons  not  paupers.  To  entitle  a  physician  to  recover  under  section 
24  of  the  Pauper  Act,  J.  ft  A  1[  8378,  for  treatment  of  cyclone  suf- 
ferers, he  must  show  that  those  treated  did  not  come  within  the  defi- 
nition of  paupers,  that  they  were  Injured  or  had  fallen  sick  and  that 
they  have  neither  money  nor  property  to  pay  for  medical  aid. 

8.  Appbal  and  bbbob,  8  1506* — when  refusal  to  permit  cross-exam^ 
ination  of  plaintiff  reversible  error.  In  an  action  by  a  physician  to 
recover  from  the  County  for  treatment  of  paupers  and  cyclone  suffer- 
ers, refusal  to  permit  cross-examination  of  plaintiff  to  show  that 
other  physicians  had  performed  some  of  the  services  sued  for  and 
what  the  arrangement  was  between  them,  held  reversible  error. 

4.  Paupbbs,  8  22* — when  instruction  improper.  In  an  action  by 
a  physician  against  the  County  to  recover  for  treatment  of  paupers 
and  also  for  treatment  of  cyclone  sufferers,  an  instruction  given  for 
plaintiff  which  directed  a  verdict  and  told  the  jury  as  a  matter  of 
law  that  if  they  believed  the  services  were  ordered  by  the  over- 
seer of  the  poor  the  plaintiff  would  be  entitled  to  recover,  held 
erroneous  as  authorizing  the  jury  to  return  a  verdict  for  the  claims 
without  stating  the  necessary  elements  to  entitle  plaintiff  to  re- 
cover. 

6.  Paupers,  8  25* — when  instruction  on  right  of  physician  to  re- 
cover for  treatment  of  cyclone  sufferers  erroneous.    An  instruction 

*8«e  minoto  Notes  IHgttt,  Vols.  ZI  to  XT,  and  OnmnlatlTo  Qnartorlj,  mmm 
tople  and  leotloii  amnber. 
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iMUsed  on  the  right  of  a  physician  to  recover  from  the  County  for 
the  treatment  of  cyclone  sufferers,  held  erroneous  where  It  does 
not  Include  the  element  that  the  parties  treated  were  without  means 
to  pay  for  the  medical  aid. 

6.  Paupebs,  S  22* — when  instruction  on  rioht  of  physicUin  to 
recover  for  treatment  erroneous.  An  Instruction  based  up<m  the 
right  of  a  physician  to  recover  from  the  County  for  treatment  of 
paupers  and  cyclone  sufferers  which  told  the  Jury  that  if  the  super- 
visor employed  plaintiff  to  render  medical  aid  to  the  parties  men- 
tioned in  the  suit,  the  plaintiff  would  be  entitled  to  recover  a  fair 
and  reasonable  compensation  for  his  services,  held  erroneous. 

Appeal  from  the  Circiut  Court  of  Williamson  county;  the  Hon. 
Richard  S.  Fabband,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1918.  Reversed  and  remanded.  Opinion  filed  July 
28,  1914. 

D.  T.  Habtweix  and  Gbobqb  B.  Stone,  for  appellant. 
Nbely,  GAUiiMOBE,  CooK  &  PoTTEB,  f  OF  appellee. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
conrt. 

The  appellee,  a  physician,  a  resident  of  Bush^ 
Williamson  County,  brought  this  suit  for  profes- 
sional services  rendered  to  paupers,  and  for  pro- 
fessional services  rendered  in  an  emergency  case,  fol- 
lowing a  cyclone  passing  through  the  village  of  Bush, 
April  21, 1912,  and  to  recover  therefor  filed  his  declara- 
tion consisting  of  the  common  counts. 

The  defendant  filed  thereto  the  general  issue.  A 
trial  upon  the  issues  resulted  in  a  verdict  and  judg- 
ment for  the  sum  of  $289,  from  which  this  appeal  is 
prosecuted. 

Appellant  contends  that  this  verdict  is  excessive, 
admitting  liability  to  the  amount  of  $156.  The  right 
to  recover  in  this  suit  is  based  upon  two  sections  of  the 
statute.  The  first,  waiting  upon  Mabel  Minor  and 
Florence  Lewis,  paupers.  (Sections  18  and  20  of 
chapter  107,  E.  S.,  J.  &  A.  Hlf  8355,  8362,  8372.)    The 

•See  niinols  Notee  Dl^eti,  Vols.  XI  to  XT,  and  OnmnlAtlTe  Qnarteily, 
tople  and  tectlon  number. 
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second,  for  waiting  upon  the  cyclone  sufferers  under 
section  24  of  the  same  chapter.  (J.  &  A.  ^  8378.) 

It  is  contended  by  appellant  that  there  could  be  no 
recovery  as  to  the  Minor  and  Lewis  claims  except  for 
the  services  after  the  supervisors  had  been  notified  of 
their  condition  and  authorized  treatment.  Appellant 
insists  there  can  be  no  recovery  for  treatment  of  cy- 
clone victims  because,  under  the  common  counts,  an  ex- 
pressed or  implied  promise  to  pay  or  an  expressed  or 
implied  request  to  perform  services  is  essential  to  a 
recovery. 

Appellant  insists  that  error  was  committed  in  the 
admission  of  evidence  and  restriction  of  cross-exam- 
ination of  appellee;  that  the  court  committed  error 
in  the  giving  of  appellee's  instructions  2,  4  and  6. 

The  statute  upon  which  appellee  proceeds  is  a  hu- 
mane provision  of  the  law  for  the  protection  of  the  un- 
fortunate where  they  prove  to  be  paupers,  and  where 
they  are  not  paupers  but  where  in  an  emergency  they 
are  unable  to  take  care  of  themselves.  However,  the 
existence  of  such  provisions  of  the  law  does  not  mean 
that  a  generous  people  in  providing  such  a  law  are  not 
to  be  protected  in  having  those  charged  with  the  per- 
formance of  duty  under  the  law,  before  they  can  re- 
cover, perform  it,  in  the  manner  and  the  way  the  law 
provides.  In  other  words,  where  certain  powers  and 
rights  are  delegated  to  certain  persons  by  the  Legisla- 
ture to  appropriate  to  their  own  use  funds  out  of  the 
public  treasury,  they  must  do  it  within  the  law  and 
according  to  law.  From  an  examination  of  the  record 
in  this  case  on  account  of  the  refusal  of  the  court  to 
permit  a  cross-examination  of  appellee  upon  the 
question  of  his  interest  in  the  subject-matter  of  the 
suit  and  the  giving  of  the  instructions  2,  4  and  6  for 
appellee  this  cause  must  be  reversed  for  another  trial, 
the  facts  will  not  be  discussed  except  to  dispose  of 
these  questions. 
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A  recovery  may  be  had  under  the  two  sections  of 
the  statute  involved  under  the  common  counts  where  the 
facts  authorize  a  recovery.  Under  the  section  of 
the  statute  which  appellee  seeks  recovery  for  treat- 
ment of  Mabel  Minor  and  Florence  Lewis,  they  must 
be  shown  to  be  paupers,  and  treated  under  the  direc- 
tion of  the  supervisor  or  after  notice  to  the  supervisor 
of  their  condition  and  with  his  acquiescence  to  raise 
either  an  expressed  or  implied  promise  to  pay.  This 
would  not  operate  to  bind  the  County  to  pay  for  treat- 
ment administered  prior  to  such  time.  County  of  Clin- 
ton V.  Pace,  59  111.  App.  580. 

Under  section  24  of  the  Pauper  Act  (J.  &  A.  ^  8378), 
appellee  was  authorized  to  treat  the  cyclone  sufferers 
where  prompt  and  immediate  action  is  required  with- 
out notice  to  or  permission  from  the  supervisor.  To 
entitle  appellee  to  recover  under  this  section  he  must 
show: 

First.  That  those  treated  did  not  come  within  the 
definition  of  pauper;  second,  that  they  were  injured 
or  had  fallen  sick ;  third,  that  they  have  neither  money 
nor  property  to  pay  for  medical  aid.  County  of  Clin- 
ton V.  Pace,  59  111.  App.  577. 

It  is  always  necessary  for  the  party  seeking  to  re- 
cover to  show  that  the  cause  of  action  belongs  to  him, 
and  a  cross-examination  of  a  party  as  to  his  interest 
in  the  money  to  be  recovered  is  proper  and  it  is  error 
to  deny.  Where  it  was  sought  on  cross-examination 
of  appellee  to  show  that  other  physicians  had  per- 
formed some  of  the  services  charged  for  by  appellee 
and  what  the  arrangement  was  between  them  was 
proper  and  the  denial  was  error. 

The  evidence  in  this  case  called  for  a  finding  of  the 
jury  on  the  question  of  when  the  supervisor  was  first 
notified  and  permitted  the  Minor  and  Lewis  treatment, 
and  who  treated  the  cyclone  sufferers  and  what  was  a 
reasonable  charge  therefor. 

It  would  follow  that  the  admission  of  evidence  upon 
these  issues  should  be  free  from  error  and  the  jury 
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accurately  instructed.  It  is  true  instructions  were 
given  for  appellant  defining  the  issues  under  these  two 
sections  of  the  statute,  but  when  read  with  appellee's 
given  instructions  2,  4  and  6  they  are  in  conflict  there* 
with  and  misleading.  Appellee's  given  instruction 
number  2  directs  a  verdict  and  tells  the  jury  as  a  mat- 
ter of  law  that  if  they  believe  the  services  were  or- 
dered by  the  overseer  of  the  poor  that  appellee  would 
be  entitled  to  recover  a  reasonable  and  fair  compen- 
sation for  the  services  rendered.  It  includes  services 
rendered  or  claimed  by  appellant  to  have  been  ren- 
dered even  prior  to  notice  in  the  Minor  and  Lewis 
claims;  and  also  that  the  order  would  include  a  right 
to  recover  for  treatment  of  cyclone  sufferers. 

This  instruction  would  authorize  the  jury  to  return 
a  verdict  for  all  these  claims  they  believed  fair  and 
reasonable  without  the  necessary  elements  to  entitle 
a  recovery  and  should  not  have  been  given. 

Appellee's  instruction  number  4  is  based  upon  the 
right  to  recover  for  treatment  of  cyclone  sufferers 
without  permission  of  the  supervisor,  and  should  have 
included  the  elements  that  an  emergency  existed  and 
that  the  party  injured  had  no  property  or  means  to 
pay  for  medical  aid,  and  because  the  instruction  did 
not  include,  **That  the  parties  treated  were  without 
means  to  pay  for  the  medical  aid,''  this  instruction 
should  not  have  been  given. 

The  complaint  as  to  the  giving  of  appellee's  instruc- 
tion number  6  for  the  reasons  given  as  to  appellee's 
number  2  and  for  the  further  reason  that  it  told  the 
jury  that  if  the  supervisor  employed  appellee  to  ren- 
der medical  aid  to  the  parties  mentioned  in  this  suit, 
he  would  have  a  right  to  recover  a  fair  and  reasonable 
compensation  for  services  so  rendered. 

The  parties  mentioned  in  the  evidence  included  par- 
ties who  were  treated  under  a  different  section  of  the 
statute,  and  this  instruction  gave  the  jury  the  oppor- 
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tunity  to  find  under  the  law  that  if  the  supervisor  had 
been  spoken  to  about  the  treatment  of  Minor  and  Lewis 
and  had  so  directed  treatment  without  any  further 
showing,  that  would  bind  the  County  as  to  treatment 
of  cyclone  sufferers.  This  instruction  should  not  have 
been  given. 

We  think  the  errors  in  the  admission  of  evidence 
and  the  giving  of  instructions  go  to  the  merits  of  the 
case,  and  the  judgment  will  have  to  be  reversed  and 
cause  remanded. 

Reversed  and  remanded. 


Angellque  Huchette,  Administratrix,  Appellee,  r.  Wil- 
liamson  County  Coal  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
RiOHABD  S.  Fabband,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Reversed  with  finding  of  fact  Opinion  filed 
July  28,  1914. 

Statement  of  the  Case. 

Action  by  Angelique  Hnchette,  administratrix  of  the 
estate  of  J.  B.  Hnchette,  deceased,  against  the  Wil- 
liamson County  Coal  Company  to  recover  for  the 
for  the  death  of  the  deceased  resulting  from  a  stone 
falling  from  the  roof  of  a  mine  upon  him  while  em- 
ployed to  go  into  the  mine  and  extinguish  a  fire.  The 
declaration  consisted  of  four  counts,  all  of  which 
charged  conmion-law  negligence. 

The  first  count  alleged  that  the  defendant  carelessly 
and  negligently  failed  to  prop  its  roof ;  that  defendant 
knew  of  its  dangerous  condition  or  could  have  known 
of  it;  that  plaintiff's  deceased  did  not  know  of  such 
dangerous  condition,  and  did  not  know  of  the  dangers 

Yoi«  oiixxxvnx  11 
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consequent  to  improperly  propping  roof  and  did  not 
have  equal  means  of  knowing  with  defendant.  The 
second  connt  that  said  roof  was  insuflSciently  propped 
and  same  as  first  connt.  The  third  connt  that  the  roof 
was  insufficiently  propped  and  that  deceased  was  care- 
lessly and  negligently  sent  into  cross  cut  to  assist  in 
extinguishing  fire,  the  escaping  of  steam  and  loosening 
of  rock,  etc.  The  fourth  count  same  as  third,  negli- 
gent order,  unsafe  place  to  work,  etc. 

All  of  said  counts  charged  that  the  deceased  while  he 
was  in  the  exercise  of  due  care  was  killed  by  and 
through  the  negligence  of  defendant  to  the  damage 
of  the  plaintiff  in  the  sum  of  ten  thousand  dollars.  A 
plea  of  not  guilty  was  filed  and  an  issue  joined  thereon. 
From  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff  for  fourteen  hundred  dollars,  defendant  ap- 
peals. 

Denison  &  Spilleb,  for  appellant;  Mastik  &  Sher- 
lock^ of  counsel. 

Neelt,  Gallimobe,  Cook  &  Potteb,  for  appellee. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Mines  and  minerals,  S  148* — Jntrden  of  proof  in  iuit  for  death 
of  miner.  In  an  action  against  a  mining  company  to  recover  for 
the  death  of  a  miner  resulting  from  the  fall  of  a  stone  from  the 
roof  of  a  mine,  held  under  the  averments  of  the  declaration  the  bur- 
den was  upon  the  plaintlft  to  prove  by  a  preponderance  of  the 
evidence  that  the  deceased  while  in  the  exercise  of  due  care  and 
caution  was  injured  by  defendant's  failure  to  use  reasonable  care 
to  furnish  deceased  with  a  reasonably  safe  place  to  work;  that  at 
the  time  of  the  accident  he  was  acting  under  and  in  obedience  to  a 
special  order;  that  the  danger  was  known  to  defendant  or  could 
have  been  known  by  the  exercise  of  reasonable  care;  that  deceased 

•See  nilnoli  Notee  Dlgert,  YoU.  XI  to  XY,  and  CvmiilatlTe  Qvarterlj,  hmm 
topie  and  eeetlai  inimber. 
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did  not  know  of  the  danger  and  that  he  was  free  from  the  negli- 
gence which  contributed  to  the  Injury. 

2.  Mines  and  minerals,  S  173* — when  recovery  for  death  of 
miner  not  9U$tained  5y  the  evidence.  In  an  action  against  a  mining 
company  to  recover  for  the  death  of  a  miner  resulting  fronf  the 
fall  of  a  rock  from  the  roof  of  a  mine,  where  the  declaration  alleged 
defendant  was  guilty  of  common-law  negligence  in  failing  to  prop 
the  roof,  held  that  a  verdict  in  favor  of  plaintiff  could  not  he  sus- 
tained for  the  reason  that  the  evidence  showed  that  the  deceased 
was  not  in  the  exercise  of  due  care  for  his  own  safety,  it  appearing 
that  deceased  was  taken  from  the  place  where  he  was  injured  to 
a  place  of  safety  and  directed  to  keep  out,  and  that  he  returned  to 
the  place  he  was  injured  in  violation  of  the  directions. 

3.  Appeal  and  ebbob,  §  1411* — when  verdict  may  he  set  aside. 
A  verdict  on  conflicting  testimony  may  be  set  aside  as  against  the 
weight  of  the  evidence  where  the  verdict  is  based  on  the  testimony 
of  one  witness,  which  was  denied  by  three  others,  and  all  the  cir- 
cumstances and  inferences  to  be  drawn  from  the  evidence  corrobo- 
rated the  three  witnesses. 

4.  Appeal  and  ebbob,  §  1802* — when  judgment  m4»y  te  reversed 
without  remandment.  Where  a  verdict  upon  which  a  Judgment  was 
entered  is  without  sufficient  evidence  to  support  it  and  the  case 
has  been  tried  twice  in  the  lower  court,  and  it  appears  from  the 
record  that  all  the  facts  material  to  the  issue  have  been  brought 
forward  to  both  parties  and  that  a  new  trial  would  serve  no  good 
purpose^  the  case  will  be  reversed  with  a  finding  of  fact 


J.  H.  Bayer,  Appellee,  r.  St.  Louis,  Springfield  and 

Peoria  Railroad,  Appellant. 

1.  Stsxet  bailboadb,  i  152* — when  refusal  of  requested  instruc- 
tion reversible  error.  In  an  action  against  a  street  railway  com- 
pany for  damages  to  plaintiff's  auto  truck  alleged  to  have  been 
caused  by  defendant's  street  car  colliding  with  it  at  a  street  inter- 
section, refusal  of  an  instruction  offered  by  defendant  which  told 
the  Jury  that  if  they  believed  that  plaintifTs  driver  drove  the  truck 
against  the  side  of  defendant's  car,  and  that  in  so  doing  they  be- 
lieved he  was  guilty  of  negligence  contributing  to  the  accident,  they 

•See  nilnole  Melee  IMseet,  Tele.  XI  to  XT,  and  dmralatlTe  Quarterly,  ■•me 
teple  end  eectkm  number. 
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should  find  for  defendant,  held  reversible  error  for  the  reason  that 
the  instruction  stated  the  law  applicable  to  the  case  and  was  not 
covered  by  other  instructions. 

2.  Damages,  S  190* — sufficiency  of  proof  of  amount.  Though 
proof  of  damages  by  plaintiff's  testimony  alone,  which  is  indefinite, 
as  to  the  amount  may  not  be  grounds  for  reversal  of  the  judg- 
ment, it  is  an  unsatisfactory  way  of  proving  damages  where  with 
care  the  amount  could  be  ascertained  with  reasonable  certainty. 

Appeal  from  the  Circuit  Ck>urt  of  Madison  county;  the  Hon. 
WnxjAM  B.  Hadlkt,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Reversed  and  remanded.  Opinion  filed  July  28, 
1914. 

BioHABD  Yates  and  H.  C.  Dillon,  for  appellant; 
Geobqb  W.  Bxtbtok,  of  counsel. 

C.  H,  Bubtok,  for  appellee. 

Mb.  Jtjstiob  Habbis  delivered  the  opinion  of  the 
court. 

The  declaration  filed  in  this  case  consisted  of  one 
original  count  and  an  additional  count  called  the  first 
and  second  counts.  The  first  count,  in  substance,  avers 
that  on  June  15,  1912,  appellant  possessed  and  oper- 
ated a  certain  electric  railroad  through  the  city  of  Ven- 
ice and  village  of  Madison  and  was  operating  by  and 
through  its  servants  a  certain  car  from  the  north  to- 
wards the  south  upon  State  street  in  the  city  of  Venice 
at  and  near  an  intersection  with  Market  street,  both 
being  public  streets,  and  appellee  then  and  there  with 
due  care  for  his  own  safety  was  riding  in  an  auto  truck 
upon  Market  street  going  from  east  towards  the  west 
and  towards  said  intersection  lines  with  State  street; 
that  appellant  by  and  through  its  servants  in  charge  of 
said  car  negligently  and  improperly  drove  and  oper- 
ated said  car  so  that  it  struck  with  great  force  and  vio- 
lence the  auto  truck  in  which  appellee  was  riding  and 
by  means  whereof  the  auto  truck,  then  and  there  the 

*8ee  nilnoli  Not«0  Dim*,  Vols.  XI  to  XY,  and  OumiilatlTO  Qwurterlj,  Mm* 
topic  and  Motion  nuniDor. 
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property  of  appellee,  was  crushed,  damaged  and  in- 
jured to  the  amount  of  seven  hundred  and  fifty  dollars. 

The  second  count  avers,  in  substance,  the  same  as 
the  first  count,  and  that  there  was  then  and  there  in 
force  in  the  city  of  Venice  a  certain  ordinance  limiting 
the  speed  of  electric  cars  on  State  street  to  not  more 
than  fifteen  miles  per  hour,  and  that  the  appellant  neg- 
ligently and  improperly  drove  said  car  at  a  speed  in 
excess  of  fifteen  miles  per  hour,  and  by  reason  thereof 
appellee  while  in  the  exercise  of  due  care  and  caution 
riding  in  the  auto  truck  was  struck  by  said  car  with 
great  force  and  violence  and  his,  appellee's,  auto  truck 
crushed,  damaged  and  injured,  etc. 

The  general  issue  was  filed  by  appellant  to  the  dec- 
laration. Upon  a  trial  the  jury  found  appellant  not 
guilty  under  the  second  count  of  the  declaration,  at  the 
close  of  evidence  offered  by  appellee  under  the  instruc- 
tion of  the  court.  The  trial  proceeded  under  the  first 
count  of  the  declaration  and  the  jury  found  the  ap- 
pellant guilty  and  assessed  appellee's  damages  at 
three  hundred  dollars.  Upon  motion  for  a  new  trial 
the  appellee  entered  remittitur  of  the  sum  of  fifty  dol- 
lars. Motion  for  a  new  trial  was  overruled  and  judg- 
ment entered  for  the  sum  ^f  two  hundred  and  fifty  dol- 
lars. 

The  facts  in  this  case  as  they  appear  from  the  record 
show:  That  appellee  with  his  driver  and  two  other 
workmen  in  an  auto  truck  started  west  on  Market 
street  about  one  hundred  and  fifty  feet  east  of  the  in- 
tersection of  said  Market  and  State  streets,  the  place 
where  the  accident  occurred.  The  auto  was  being  run 
at  the  time  on  second  speed ;  that  the  view  to  the  north 
on  State  street  at  the  intersection  was  obstructed  until 
the  car  would  be  within  about  twenty  feet  of  the  inter- 
section; that  a  collision  occurred  between  the  electric 
car  and  auto  is  not  a  matter  of  dispute ;  that  it  was  at 
a  street  crossing  much  used  by  the  public  is  established 
by  the  evidence.    The  circumstances  tending  to  show 
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due  care  and  caution  of  appellee  and  negligence  of  the 
Company  were  the  questions  of  fact  upon  which  there 
was  a  sharp  conflict  of  the  evidence  to  the  extent  of 
four  or  five  witnesses  on  each  side.  The  credibility  of 
some  of  the  witnesses  was  attacked  and  all  submitted 
to  the  jury. 

Appellant  relies  upon  three  propositions  to  reverse 
this  case: 

First.  That  the  driver  of  appellee 's  auto  truck  was 
guilty  of  contributory  negligence  and  appellee  under 
the  facts  cannot  recover. 

Second.  That  appellant  was  entitled  to  have  its  re- 
fused instructions  1,  2  and  3  given  and  the  refusal  of 
the  court  to  give  them  is  reversible  error. 

Third.  That  the  verdict  of  the  jury  was  excessive 
and  that  error  was  not  cured  by  remittitur. 

The  first  proposition  argued  by  appellant,  excerpts 
from  the  testimony  of  a  number  of  witnesses  quoted 
and  from  an  examination  of  the  record  of  the  evidence 
of  physical  conditions,  conduct  of  servants  of  appel- 
lant in  running  the  car  and  the  conduct  of  appellee 
while  approaching  the  crossing,  made  the  case  close 
upon  the  facts,  with  evidence  tending  to  support  a  find- 
ing of  the  jury,  whatever  it«aight  be,  and  at  the  same 
time  call  upon  the  court  to  apply  the  law  with  greater 
accuracy. 

The  merit  of  the  contention  of  appellant  is  covered 
by  the  second  proposition.  It  appears  from  the  record, 
without  contradiction,  that  appellant's  refused  instruc- 
tions numbers  1,  2  and  3  were  presented  by  appellant 
to  the  court  and  refused,  and  that  each  one  of  them  cor- 
rectly stated  a  proposition  of  law  applicable  to  the  case 
is  not  denied.  It  is,  however,  insisted  by  appellee  that 
the  same  proposition  was  covered  by  other  given  in- 
structions for  appellant.  The  first  of  said  instructions 
is,  as  follows : 

The  Court  instructs  the  jury,  that  if  you  believe  from 
the  evidence  that  plaintiff's  driver  on  the  occasion  in 
question,  drove  the  auto  truck,  owned  by  the  plaintiff, 


FouBTH  District — JuiiY,  1914,  327 

Bayer  v.  St  Louis,  Springfield  and  Peoria  R.  Co.,  188  111.  App.  823. 

against  the  side  of  defendant's  car,  and  that  in  doing 
so,  if  yon  so  believe,  he  was  guilty  of  negligence  con- 
tributing to  the  accident,  then  you  should  find  the  de- 
fendant not  guilty." 

That  the  above  instruction  states  the  law  applicable 
to  this  case  is  not  denied  or  argued  by  appellee,  and 
leaves  to  be  determined  whether  or  not  appellant's  de- 
fense of  a  failure  on  the  part  of  appellee  to  exercise 
due  care  and  caution  has  been  submitted  to  the  jury 
as  it  has  a  right  to  have  it  submitted. 

The  declaration  charged  by  reason  of  the  negligence 
of  the  servants  of  appellant,  while  the  appellee  was 
in  the  exercise  of  due  care,  that  appellant's  car  was 
with  force  and  violence  run  against  appellee's  auto, 
and  appellant  answers  by  the  evidence  of  two  or  more 
witnesses  and  the  marks  on  the  car  that  appellee  ran 
his  auto  into  the  side  of  appellant's  car,  which  evidence 
tended  to  prove  the  defense,  and  if  believed  by  the  jury 
might  sustain  the  jury  in  a  finding  that  appellee  was 
not  in  the  exercise  of  diie  care ;  that  a  fair  presentation 
of  this  issue  to  the  jury  is  necessary  under  the  plead- 
ings and  facts  and  any  error  by  reason  of  which  the 
jury  was  deprived  of  either  the  law  or  the  facts  appli- 
cable thereto  goes  to  the  merits  of  the  case  and  is  re- 
versible error. 

Appellee  says  this  proposition  was  covered  by  other 
instructions,  particularly  numbers  1,  5,  7,  8  and  9  given 
for  appellant.  After  a  careful  reading  of  appellant's 
instructions  the  most  that  can  be  said  is  that  the  jury 
were  told ;  *  *  That  unless  the  jury  believe  the  plaintiff 
was  in  the  exercise  of  due  care  and  if  by  the  exercise 
of  reasonable  and  ordinary  care  on  his  part  could  and 
would  have  kept  out  of  the  way  of  the  car  and  thus 
have  avoided  the  collision, ' '  he  could  not  recover. 

The  instructions  referred  to  were  abstract  in  char- 
acter of  the  law  on  due  care  and  caution  so  frequently 
mentioned,  and  particularly  in  the  case  of  Carlin  v. 
Grand  Trunk  Western  By.  Co.,  243  HI.  64. 


328  APPELIiATE   COTJBTS  OF  IliLINOIS. 

Russell  Y.  O'Gara  Coal  Co.,  188  111.  App.  328. 

The  instruction  offered  contained  the  law  as  to  a 
state  of  facts  which  was  supported  by  the  evidence, 
which  if  found  to  be  true  by  the  jury  would  defeat  a 
recovery,  and  of  which  appellant  in  no  other  given  in- 
struction  had  the  benefit  thereof  and  should  have  been 
given  and  it  was  reversible  error  to  refuse.  The  third 
proposition  might  not,  standing  alone,  call  for  a  re- 
versal of  this  case,  but  as  it  must  be  reversed  all  that 
will  beL  said  is  that  appellee 's  evidence  is  the  only  evi- 
dence upon  the  measure  of  damages  and  he  cannot 
definitely  state  how  much  his  damages  were,  but  about 
two  hundred  and  fifty  dollars,  may  be  more  and  might 
have  been  less,  which  is  an  unsatisfactory  way  of  prov- 
ing damages  of  this  kind,  where  with  care  the  amount 
could  be  ascertained  with  reasonable  certainty. 

For  the  error  in  refusing  this  instruction  the  judg- 
ment will  be  reversed  and  cause  remanded. 

Reversed  and  remanded. 


Essa   Russell,   Appellee,   r.   O'Gara   Coal    Company, 

Appellant. 

(Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon.  A.  W. 
Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1918.    Affirmed.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Essa  Russell  against  O'Gara  Coal  Com- 
pany to  recover  for  the  death  of  her  husband,  Thomas 
Eussell,  resulting  from  the  fall  of  the  roof  of  defend- 
ant's mine. 

The  declaration  consists  of  three  statutory  counts, 
the  first  charging  a  demand  for  props  from  the  mine 
manager  and  a  failure  to  furnish  suitable  props.  The 


FOTJBTH   DiSTBICT — JuLY,   1914.  329 


Rnsaell  v.  O'Gara  Coal  Co.,  188  111.  App.  328. 

second  coimt  charges  a  custom  and  practice  adopted  in 
mines  and  known  and  recognized  by  defendant, 
whereby  the  diggers  would  order  props,  caps  and  tim- 
bers from  the  timberman,  and  that  plaintiff's  deceased 
so  ordered  but  that  defendant  wilfully  failed  to  provide 
them.  The  third  count  charges  a  dangerous  condition 
in  the  room  where  plaintiff's  deceased  was  required  in 
the  exercise  of  his  duties  to  be,  consisting  of  loose 
slate,  rock  and  other  substances  forming  a  part  of  the 
roof  of  said  room,  and  that  defendant  knew  of  this 
dangerous  condition  or  could  have  known  thereof;  that 
defendant  allowed  Thomas  Russell  to  enter  said  room 
and  to  work  therein  without  the  direction  of  the  mine 
manager  before  the  said  dangerous  condition  had  been 
made  safe ;  that  in  each  of  said  counts  it  is  alleged  by 
reason  thereof  Thomas  Russell  was  injured  from 
which  injuries  he  died,  and  that  plaintiff  as  his  sur- 
viving widow  has  been  damaged,  etc.  To  each  of  the 
counts  the  general  issue  was  filed,  upon  which  a  trial 
followed,  and  a  verdict  of  the  jury  returned  finding 
defendant  guilty  and  assessing  plaintiff's  damages  at 
two  thousand  dollars.  From  a  judgment  entered  on 
the  verdict,  defendant  appeals. 

M.  S.  Whitley,  for  appellant. 

Ronalds  &  Dodd  and  Choisseb  &  Kanb,  for  appellee. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mikes  and  minerals,  §  89* — duty  to  furnish  sufficient  props. 
The  fact  that  the  miner  has  unused  props  will  not  relieve  the  min- 
ing company  of  the  duty  to  furnish  props  of  suitable  length. 

2.  Mines  and  minerals,  §  89* — effect  of  ordering  props  before 
they  are  needed.   The  fact  that  a  miner  orders  props  before  they  are 


•8m  nUnoli  Notes  DlgMt,  Yoli  XI  to  XT,  and  CvmiilatlTO  lluarteriy. 
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needed,  held  not  to  relieve  a  mining  company  from  liability  to  fur- 
nish them. 

3.  Mines  and  minerals,  |  89* — right  of  miner  to  continue  work 
after  demand  for  props.  The  fact  that  a  miner,  with  knowledge  of 
the  dangerous  condition  of  the  roof  of  the  mine,  continued  to  work 
two  days  after  props  were  ordered  from  the  timberman,  does  not 
charge  him  with  contributory  negligence  or  with  assuming  the  risk, 
where  there  was  a  custom  for  the  timberman  to  receive  orders  for 
props,  and  he  was  charged  with  knowledge  of  the  dangerous  con- 
dition of  the  mine  and  permitted  the  miner  to  work  without  the 
direction  of  the  mine  manager. 

4.  Mines  and  minebals,  S  90* — tofien  company  hound  by  cuiiom 
of  timherman  to  fumUh  props.  Where  a  mining  company  has 
adopted  and  recognized  a  custom  whereby  a  miner  orders  props, 
caps  and  timbers  from  the  timberman  and  has  the  timberman  meas- 
ure and  determine  the  length  of  suitable  props,  it  is  bound  by  such 
custom  and  the  timberman  becomes  a  vice-principal,  and  his  knowl- 
edge and  neglect  of  duty  is  that  of  the  company. 

6.  Mines  and  minebals,  S  187* — when  instruction  not  misleading. 
In  an  action  against  a  coal  mining  company  for  the  death  of  a 
miner  alleged  to  have  resulted  from  the  failure  of  defendant  to 
provide  props,  caps  and  timbers,  an  instruction  given  for  plaintift 
which  undertook  to  set  out  what  was  necessary  to  prove  under 
a  count  in  the  declaration,  held  not  misleading,  for  the  reason  that 
the  declaration  referred  to  caps  and  timbers  while  the  evidence 
was  with  reference  to  props,  there  being  undisputed  evld^ice  that 
props^  caps  and  timbers  are  inseparable. 


Henry  Still  et  a!.^  Exeeutors,  Appellees^  r.  Edward 

Stilly  Appellant. 

(Sot  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Louis  Bebnbeuteb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.    Affirmed.      Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Henry,  James  and  Charles  Still,  execntors 
of  the  estate  of  Ann  Still,  deceased,  against  Edward 

•See  minola  NotM  DlffMt,  Vols  XI  to  XT,  and  OuMdattT*  Qwi^ily.  MVM 
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Still  in  forcible  detainer  to  recover  the  possession  of 
certain  lands  occupied  by  the  defendant  under  a  lease 
from  the  deceased.  The  suit  was  originally  brought 
before  a  justice  of  the  peace,  from  whose  judgment 
an  appeal  was  taken  to  the  Circuit  Court  where  plain- 
tiffs had  judgment.  To  reverse  the  judgment,  defend- 
ant appeals. 

The  facts  show  that  Thomas  Still  owned  the  premises 
in  his  lifetime  and  that  on  his  death  devised  the  same 
to  his  wife,  Ann  Still ;  that  the  defendant  at  the  time 
of  the  death  of  Thomas  Still  was  occupying  the 
premises  and  had  occupied  them  for  twenty-five  years 
prior  thereto  under  some  arrangement,  and  that  after 
the  probate  of  the  will  continued  to  occupy  them ;  that 
Ann  Still  brought  a  forcible  detainer  suit  against  him 
for  possession  and  rent  and  recovered  a  judgment ;  that 
afterwards  the  defendant  desiring  to  keep  the  farm 
agreed  upon  a  settlement  of  the  judgment  and  his 
mother,  Ann  Still,  executed  a  lease  to  him  for  a  year, 
which  failed  to  properly  describe  the  land ;  that  defend- 
ant paid  one-half  the  rent  and  refused  to  surrender 
possession  at  the  end  of  the  year,  whereupon  this  suit 
was  brought. 

Defendant  urges  as  ground  for  reversal :  First,  that 
the  lease  was  procured  by  threats  and  intimidation; 
second,  that  the  description  in  the  lease  does  not  de- 
scribe the  land  occupied  by  defendant ;  and  third,  that 
Ann  Still  never  had  possession  or  the  right  of  posses- 
sion to  the  premises  in  controversy. 

John  J.  Bbbnholt,  for  appellant. 

C.  H.  BtjBTON,  for  appellees. 

Mb.  Jttstiob  Habbis  delivered  the  opinion  of  the 
court 
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Abstract  of  the  Decision. 

1.  LAjn>LOBD  AND  TENANT,  S  42* — When  lease  not  cnxMed  hy 
threats  or  intimidation.  To  avoid  a  lease  on  the  ground  it  was 
procured  by  threats  or  intimidations,  the  threats  or  intimidation 
must  be  present  and  operative  at  the  time  of  signing  the  instrument 
and  such  as  to  destroy  the  complaining  party's  free  agency  and  make 
his  act  not  his  own  but  the  act  of  another. 

2.  FoBCiBLK  ENTBT  AND  DBTAiNEB,  S  24* — whon  misdescription  in 
lease  no  defense,  A  misdescription  of  the  premises  in  a  lease  is 
properly  explained  as  a  mistake  and  will  not  defeat  recovery  in  an 
action  of  forcible  detainer,  where  the  tenant  says  the  premises  he 
occupied  were  the  same  as  involved  in  the  suit 

3.  Landlord  and  tenant,  S  132* — when  tenant  estopped  to  deny 
landlord's  title  or  right  to  possession.  A  tenant  who  has  taken 
a  lease  and  paid  rent  to  the  lessor  as  landlord  is  estopped  from 
either  questioning  his  title  or  right  to  possession  so  long  as  he 
remains  his  tenant 


The  Carson-Payson  Company^  Appellee^  y.  Llda  Moore 

et  al.^  Appellants. 

1.  Mechanics'  uens,  §  68* — computation  of  time  for  giving  sub- 
contractor's notice  for  lien.  Where  a  company  under  a  contract 
with  the  original  contractor  delivers  materials  to  a  common  car- 
rier to  be  shipped  to  the  contractor,  its  contract  with  the  contractor 
is  completed  on  the  date  of  the  delivery  to  the  carrier,  and  in 
order  to  entitle  it  to  a  mechanic's  lien  it  must  give  notice  to  the 
owner  within  sixty  days  from  such  date. 

2.  Appeal  and  ebbob,  S  528* — when  propositions  of  law  unneces- 
sary to  preserve  question  of  law  for  review.  The  rule  that  where 
the  facts  are  not  in  dispute  and  only  a  question  of  law  is  to  be  de- 
termined, such  question  cannot  be  reviewed  unless  propositions  of 
law  have  been  presented  to  the  trial  Judge,  does  not  apply  to  a 
chancery  case. 

Appeal  from  the  Circuit  Court  of  Wabash  county;  the  Hon.  Will- 
iam H.  Gbben,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Reversed  and  remanded  with  directions.  Opinion  filed 
July  28, 1914. 

•See  nilnole  Notei  Dipreet,  Tola.  XI  to  XT,  Hid  CvmalMlTe  Quarterly,  nine 
teple  and  eeetloik  iiimiMr. 
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E.  B.  Gbeen  and  Theo.  G.  Bislby,  for  appellants. 
HowABD  P.  Fbbnoh,  for  appellee. 

Mb.  Justiob  Habbib  delivered  the  opinion  of  the 
court. 

The  appellee,  a  corporation  of  Danville,  Illinois,  filed 
its  bill  in  chancery  against  appellant  and  others  to  en- 
force a  mechanic's  lien  against  certain  real  estate 
described  in  the  bill.  The  bill  describes  appellee  as  a 
sub-contractor,  nnder  a  contract  with  the  original  con- 
tractors, Struby  &  Harris,  to  furnish  radiators  and  a 
boiler  put  upon  the  premises  of  appellants,  and  avers 
notice  to  appellants. 

To  the  bill  appellants  filed  their  answer,  denying 
the  furnishing  of  material  due  and  denying  that  a  suf- 
ficient notice  was  served  to  subject  the  premises  to  the 
lien  sought  or  to  make  them  liable  as  the  owners  of 
the  premises.  Replication  filed  by  appellee,  the  tak- 
ing of  testimony  before  the  master  in  chancery,  re- 
port of  evidence. 

Upon  the  hearing  before  the  court  the  issues  were 
found  with  appellee,  and  the  sum  of  $401.76  to  be  due, 
and  if  not  paid  within  thirty  days  the  master  in  chan- 
cery is  directed  to  sell  the  premises  of  Benjamin  F. 
Moore,  one  of  appellants,  to  satisfy  the  amount  due 
and  costs.  Benjamin  F.  Moore  excepts  and  brings  this 
appeal. 

The  facts,  so  far  as  they  are  material  to  a  decision 
of  this  case,  appear  to  be  that  Struby  &  Harris  on  the 
twenty-eighth  day  of  July,  1910,  entered  into  a  contract 
with  Benjamin  F.  Moore,  appellant,  to  furnish  all  ma- 
terial and  construct  a  heating  plant  on  the  premises  in 
said  bill  described  for  the  sum  of  $514;  that  on  the 
fifth  day  of  August,  1910,  appellee  entered  into  a  con- 
tract with  Struby  &  Harris  to  furnish  of  said  material 
one  steam  boiler  and  thirty  Eewanee  steam  radiators 
to  be  used  in  pursuance  of  said  original  contract  in 
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said  building;  that  on  the  fifth  day  of  August,  1910, 
at  Kewanee,  Illinois,  and  on  the  ninth  day  of  August, 
1910,  at  Geneva,  Xew  York,  waybills  were  issued  show- 
ing a  delivery  of  all  of  said  articles  to  a  common  car- 
rier billed  to  Struby  &  Harris,  Mt.  Carmel,  Illinois; 
that  on  the  tenth  day  of  October,  1910,  notice  was 
served  by  appellee  upon  appellants  claiming  and  as- 
serting  a  lien  upon  the  premises  described  in  the  bill 
under  the  mechanic's  lien  law  of  this  State,  the  law  re* 
f erred  to  being  that  of  Mechanics'  Liens  Act,  ch.  82, 
sec.  24,  (J.  &  A.,  ^  7162),  which  reads,  as  follows: 
**  Sub-contractors  •  •  •  may  at  any  time  after  mak- 
ing their  contracts  •  •  •  and  shall,  within  sixty  days 
after  completion  thereof  •  •  •  cause  a  written 
notice  of  the  claims  *  •  *  to  be  personally  served 
on  the  owner." 

The  facts  in  this  case  are  not  in  dispute,  as  the  case 
was  heard  upon  the  evidence  of  complainant.  The 
statute  is  derogatory  to  the  common  law,  mandatory 
and  must  be  strictly  complied  with  or  no  lien  exists. 
The  statute  was  evidently  passed  for  protection  of 
the  owner  and  all  parties  entitled  to  a  lien  so  that  the 
one  could  not  be  deprived  of  his  money,  and  that  the 
owner  would  not  be  compelled  to  pay  twice.  The  stat- 
ute wisely  provided  that  the  time  in  which  the  party 
who  anticipated  claiming  a  lien  should  act. 

The  delivery  by  appellee  or  their  agents  at  Kewanee, 
Illinois,  and  Geneva,  New  York,  upon  the  fifth  and 
ninth  days  of  August,  1910,  respectively,  under  the  con- 
tract between  appellee  and  Struby  &  Harris  to  the 
common  carriers  billed  to  Struby  &  Harris,  Mt.  Car- 
mel, Illinois,  was  a  delivery  to  Struby  &  Harris,  and 
completed  the  contract  upon  the  part  of  appellee.  City 
of  Carthage  v.  Duval,  202  HI.  237. 

The  contract  of  appellee  being  complete  on  the 
ninth  day.  of  August,  1910,  a  notice  to  entitle  appel- 
lee to  a  lien  must  be  served  within  sixty  days  from  that 
date.    The  notice  served  on  the  tenth  day  of  October, 
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1910,  did  not  come  within  the  time  fixed  by  law,  and 
was  insufficient. 

The  evidence  in  this  case,  considered  for  all  pur- 
poses as  it  applies  to  the  issues,  leaves  no  question  of 
fact  to  be  determined. 

It  is  urged  by  appellee  that  where  the  facts  are 
not  in  dispute  and  only  a  question  of  law  is  to  be  de- 
termined, that  if  appellant  failed  to  present  to  the  trial 
judge  propositions  of  law  and  secure  a  ruling  thereon 
it  bars  its  right  to  have  it  considered  on  appeal.  This 
is  true  where  the  right  to  a  jury  trial  exists  but  not 
to  a  chancery  case,  where  the  parties  have  no  such 
rights.  People  ex  rel.  James  v.  Chicago,  B.  &  Q.  R.  Co., 
231  ni.  112. 

There  being  no  right  to  a  lien  established  by  the 
evidence,  the  decree  will  be  reversed  and  the  cause  re- 
manded with  directions  that  the  order  entering  a  de- 
cree be  vacated  and  set  aside,  and  a  decree  entered 
dismissing  the  bill  for  want  of  equity. 

Reversed  and  rema/nded  with  directions. 


Nora  Shlnners^  Administratrix,  Plaintiff  In  Error,  v. 
Boyal  Goal  and  Mining  Company,  Defendant  In  Er- 
ror, 

1.  Statutbb,  %  143* — methods  of  repeal.  A  prior  statute  may  be 
repealed  by  express  declaration  of  the  Legislature,  by  amendment, 
by  a  general  revision  and  by  Implication. 

2.  Statutes,  §  148* — when  provisions  of  former  statute  not  re- 
pealed by  revision.  Where  the  law  on  a  particular  subject  Is  re- 
vised and  rewritten,  only  the  provisions  of  the  old  law  that  are 
omitted  from  the  revised  act  are  repealed,  and  all  provisions  of  the 
old  law  retained  In  the  new  act  are  regarded  as  having  been  con- 
tinuously in  force. 

3.  Mines  and  minerals,  §  41* — claims  arising  under  Act  of  1899 
as  affected  hy  Act  of  1911.    All  undetermined  claims  arising  under 

•S«e  nilnolfl  Note*  Digest,  VoU.  XI  to  XV,  and  CamaUUlTe  Quarterly,  Mune 
loplo  and  aectlon  number. 
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the  old  Miner's  Act  of  1899  before  the  Biiner's  Act  of  1911,  J.  4k  A. 
n  7475  et  $eq.,  went  into  effect,  held  eaved  under  the  proYlsiona 
of  chapter  131,  eec  2,  Hurd'e  R.  S.,  J.  4k  A.  T  11,103. 

4.  Miubb  akd  HiNKBALfl,  |  41* — effect  of  Act  of  1911  0$  repealing 
former  act.  The  Miner's  Act  of  1911,  J.  4k  A.  n  7475  €t  $eq.,  was  a 
reyislon  of  the  fonner  Act  of  1899  and  did  not  operate  to  repeal  the 
provisions  of  section  18  of  the  old  Act,  since  the  provisions  of  such 
section  are  substantially  repealed  in  section  21  of  the  new  Act,  J.  4k 
A.  r  7495. 

5.  MixTis  AND  MUfERALS,  |  86* — right  to  maintain  action  for  vio- 
lation of  provisions  of  former  statute.  Where  a  miner  was  injured 
in  a  mine  while  the  Miner's  Act  of  1899  was  in  force  and  died  after 
the  Miner's  Act  of  1911  (J.  4k  A.  f  7475)  became  effective,  held  his 
administrator  could  maintain  an  action  for  the  benefit  of  the  widow 
and  children  based  on  the  wilful  violations  of  the  provisions  of  seo- 
tion  18  of  the  old  Act 

Error  to  the  Circuit  Court  of  St  Clair  county;  the  Hon.  Gbobob 
A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.  Reversed  and  remanded  with  directions.  Opinion  filed  July 
28,  1914. 

F.  J.  Teoklbnbebg  and  D.  J.  Sullivan,  for  plaintiff 
in  error. 

M.  n.  Hayden  and  Babthel,  Fabmeb  &  Elingel,  for 
defendant  in  error. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

This  is  a  snit  brought  under  the  Miner's  Act  to  re- 
cover damages  resulting  from  the  death  of  plaintiff  in 
error's  intestate,  who  was  a  miner,  and  was  injured 
while  at  work  in  the  mine  of  defendant  in  error  on  the 
twenty-seventh  day  of  June,  1911.  He  died  on  the 
fourteenth  day  of  November,  1911.  The  declaration 
filed  consisted  of  four  statutory  counts.  Each  count 
of  the  declaration  is  predicated  upon  the  provisions  of 
the  Miner's  Act  of  1899  and  section  29  of  the  Miner's 
Act  of  1911  (J.  &  A.  If  7503).    The  first  count  being 

*Ree  minolt  Notes  Diffeit,  Vols.  XI  to  XV,  and  OmuilstlTO  (Quarterly,  same 
topio  and  section  number. 
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predicated  upon  section  18d  of  the  Act  of  1899,  alleges 
a  dangerous  condition  and  that  defendant's  mine  ex- 
aminer willfully  failed  to  make  an  examination  and 
willfully  failed  to  mark  the  dangerous  place.  The  sec- 
ond is  predicated  upon  section  18c,  that  the  mine  ex- 
aminer willfully  failed  to  make  his  daily  record  on  the 
morning  of  the  twenty-seventh  day  of  June,  1911.  The 
third  is  predicated  on  section  18b,  that  the  mine  man- 
ager willfully  failed  to  prevent  plaintiff  in  error's  in- 
testate from  entering  the  mine  and  crosscut  on  the 
twenty-seventh  day  of  June,  1911,  before  the  danger- 
ous conditions  were  made  safe  or  removed,  and  that 
he  was  not  there  under  direction  of  the  mine  manager 
for  the  purpose  of  making  said  dangerous  conditions 
safe.  The  fourth  count  is  predicated  upon  section  16d, 
and  charges  the  willful  failure  of  the  mine  manager 
to  see  that  the  dangerous  place  was  properly  marked 
or  that  a  danger  signal  was  properly  displayed. 

Each  count  of  the  declaration  charged  that  a  large 
piece  of  slate  or  other  substance  fell  from  the  roof 
above  the  place,  where  plaintiff  in  error's  intestate  was 
working,  upon  him  whereby  his  back  was  broken  and 
he  received  other  injuries  from  which  he  died  Novem- 
ber 14,  1911. 

Each  count  of  the  declaration  avers  that  plaintiff  in 
error's  intestate  left  surviving  him  as  his  next  of  kin 
and  only  heirs  at  law,  his  widow,  Nora  Shinnors  and 
Marcella  Shinners  and  Florence  Shinners,  his  only 
children,  and  that  the  next  of  kin  have  sustained  loss 
and  damage  by  reason  of  the  death  of  Edward  Shin- 
ners in  the  sum  of  ten  thousand  dollars,  and  therefore 
she  brings  suit. 

To  this  declaration  defendant  in  error  files  a  gen- 
eral and  special  demurrer  which  was  by  the  court  sus- 
tained, and  plaintiff  in  error  electing  to  stand  by  the 
declaration  judgment  was  entered  accordingly  against 
plaintiff  in  error  for  costs,  exceptions  taken,  and  orders 
entered  for  appeal.    The  argument  by  plaintiff  in  er- 
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ror  upon  the  presentation  of  the  case  in  this  court  pro- 
ceeds upon  the  theory  that  the  declaration  states  a 
cause  of  action  when  challenged  by  general  demurrer; 
and  no  reasons  are  assigned  or  argued  for  sustaining 
special  demurrer  by  defendant  in  error. 

The  defendant  in  error  says  the  judgment  of  the  trial 
court  should  be  sustained  jfor  the  following  reasons:  , 

First.  That  the  Miner's  Act  of  1899  was  repealed 
on  the  first  day  of  July,  1911,  by  the  Miner's  Act  of 
1911.    (J.  &  A.  Ifff  7475  et  seq.) 

Second.  That  the  cause  of  action  did  not  accrue  in 
the  plaintiff  in  error  until  the  death  of  plaintiff  in 
error's  intestate  November  14, 1911. 

Third,  That  because  of  the  happening  of  reasons 
1  and  2  in  this  case  and  the  wrongful  act,  neglect  or 
default  charged  as  occurring  on  the  twenty-seventh 
day  of  June,  1911,  and  death  following  on  November 
14, 1911,  leaves  plaintiff  in  error  without  a  good  cause  | 

of  action  under  either  the  Statute  of  1899  or  the  Stat-  i 

ute  of  1911. 

The  first  question  to  be  answered  is,  was  the  Act  of 
1899  repealed  by  the  Act  of  1911,  as  the  word  repealed 
is  commonly  understood,  that  is,  obliterated,  done 
away  with,  without  anything  substituted  for  and  in 
place  of  it,  not  literally  or  substantially  like  it.  If 
upon  investigation  this  be  true,  all  causes  of  action 
that  had  not  accrued  to  the  party  bringing  suit  and  rip- 
ened into  vested  rights  would  abate,  and  the  authori- 
ties cited  by  defendant  in  error  upon  this  proposition 
should  prevail.  Therefore  the  question  of  repeal  or 
revision  as  to  the  law  applicable  to  this  declaration  is 
the  all  important  question.  There  are  different  meth- 
ods of  repealing  a  prior  statute: 

By  express  declaration  of  Legislature  and  nothing  , 

substituted  for  the  act  repealed. 

By  amendment,  if  the  Legislature  enacts  an  amenda- 
tory statute  providing  that  a  certain  act  or  a  certain 
section  of  an  act  shall  be  amended  so  as  to  read  as  the 
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same  is  repeated  in  the  amendatory  act,  all  such  por- 
tions of  the  old  act  or  section  as  are  not  repeated  in 
the  new  act  are  repealed  without  express  words  for 
that  purpose,  but  such  portions  of  the  old  law  as  are 
retained,  either  literally  or  substantially,  are  regarded 
as  a  continuation  of  the  old  law  and  not  as  a  new  enact* 
ment.  Merlo  v.  Johnston  City  <&  B.  M.  Coal  <&  Mining 
Co.,  258  111.  328;  Moore  v.  Mausert,  49  N.  Y.  332; 
Hurd's  St.  1911,  ch.  131,  sec.  2,  (J.  &  A.  If  11,103.) 

Statutes  may  be  repealed  by  a  general  revision. 
Where  the  law  on  a  particular  subject  is  revised  and 
rewritten,  only  the  provisions  of  the  old  law  that  are 
omitted  from  the  revised  act  are  repealed,  and  all  pro- 
visions of  the  old  law  retained  in  the  new  act  are  re- 
garded as  having  been  continuously  in  force.  Merlo  v. 
Johnston  City  <&  B.  M.  Coal  <&  Mining  Co.,  258  111.  328 ; 
Mette  V.  Feltgen,  148  111.  357. 

The  rule  in  respect  to  repeals  by  revision  is  the  same 
as  repeals  by  amendment.  There  is  nothing  startling 
nor  is  there  chaos  between  the  death  of  the  old  and  the 
coming  of  the  new  law.  Both  events  take  place  at  one 
and  the  same  time,  the  power  that  destroys  the  old 
gives  life  and  vitality  to  the  new. 

Repeals  by  implication  take  place  when  a  later  act 
is  so  repugnant  to  a  former  one  that  both  cannot  stand 
together.  The  inconsistency  established,  the  latter 
act  in  date  or  position  has  full  force  and  displaces 
whatever  in  the  precedent  law  is  repugnant  to  it.  Merlo 
V.  Johnston  City  <&  B.  M.  Coal  <&  Mining  Co.,  258  111. 
328 ;  Pavey  v.  Utter,  132  HI.  489.  A  legislative  declara- 
tion that  an  act  is  or  is  not  repealed  is  only  a  declara- 
tion of  the  Legislature  upon  a  judicial  question,  which 
is  not  binding  on  the  courts.  United  States  v.  Claf- 
lin,  97  U.  S.  546. 

Under  the  above  rule  of  construction  as  laid  down 
by  our  Supreme  Court,  a  number  of  tunes  the  Miner's 
Act  of  1911,  consisting  of  thirty-one  sections,  was  a 
i-^vision  of  the  law  applicable  to  coal  mines  and  de- 
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signed  as  a  substitute  for  the  Act  of  1899.  Substan- 
tially all  the  subjects  found  in  the  old  act  appear  in 
the  new,  recast  and  rewritten.  While  differing  in  de- 
tail, both  acts  relate  to  the  same  general  subject  and 
are  intended  to  accomplish  the  same  general  purpose. 

It  is  not  necessary  to  a  decision  of  the  question  be- 
fore us  to  point  out  all  the  differences  between  the  old 
and  the  new  acts.  The  legal  question  to  be  determined 
upon  this  record  is  whether  the  Act  of  1911  so  far  re- 
pealed the  former  statute  as  to  deprive  plaintiff  in  er- 
ror of  all  rights  under  a  prior  law.  The  first,  second  and 
third  counts  of  the  declaration  predicated  upon  section 
18  of  the  old  law  are  substantially  repeated  in  sec- 
tion 21  of  the  Revisionary  Act  (J.  &  A.,  ^  7495) ;  what- 
ever conclusion  might  be  reached  in  regard  to  other 
provisions  of  the  old  law,  so  far  as  the  case  at  bar  is 
concerned,  the  new  act  does  not  affect  its  legal  status. 

Under  the  second  and  third  reasons  assigned  by  de- 
fendant in  error,  an  injury  resulting  from  the  wrong- 
ful act,  neglect  or  default  of  another  gives  the  injured 
party,  if  he  survives,  a  right  of  action,  and  if  he  dies 
this  right  of  action  survives  to  his  personal  represen- 
tative under  the  statute.  Crcme  v.  Chicago  <&  W.  I.  R. 
Co.,  233  111.  259. 

Our  attention  is  called  to  the  difference  between 
the  Laws  of  1899  and  1911  as  to  who  may  recover  in 
case  of  death.  This  appears  under  section  33  of  the 
Act  of  1899  and  section  29  of  the  Act  of  1911.  (J.  &  A. 
If  7503.)  These  two  sections  relate  to  the  subject  of  pen- 
alties for  the  violation  of  the  respective  acts.  Under 
section  33  it  was  provided  that  in  case  of  loss  of  life 
by  reason  of  a  wilful  violation  of  the  statute  a  right  of 
action  should  accrue  to  the  widow  of  the  person  so 
killed,  his  lineal  heirs  or  adopted  children,  or  any  other 
person  or  persons  who  before  such  loss  of  life  were 
dependent  for  support  on  the  person  so  killed,  for  re- 
covery of  damages  for  injury  sustained  not  to  exceed 
ten  thousand  dollars.    The  corresponding  provision  of 
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section  29  of  the  new  act  gives  a  right  of  action,  to  the 
personal  representative  of  the  person  killed,  for  the 
exclusive  benefit  of  the  widow  and  next  of  Mn  of  such 
person,  and  to  any  other  person  or  persons  who  before 
such  loss  of  life  were  dependent  for  support  on  the 
person  or  persons  so  killed,  for  a  like  recovery  for  the 
injuries  sustained  not  exceeding  ten  thousand  dollars, 
to  which  is  added  a  provision  for  distribution,  the  same 
as  the  law  distributes  personal  property  left  by  per- 
sons dying  intestate. 

It  will  be  noted  there  are  two  differences  in  these  two 
sections:  First,  as  to  the  name  of  party  in  whose 
name  suit  is  to  be  brought,  a  mere  matter  of  procedure , 
and  does  not  affect  the  substantial  rights  of  the  par- 
ties.   Encyc.  of  PI.  &  Pr.  Sec.  15,  p.  483. 

Second,  a  recovery  under  the  old  law  was  for  the  ex- 
clusive benefit  of  widow,  lineal  heirs,  adopted  chUdren 
and  dependents,  while  under  the  new  law  it  is  for  the 
benefit  of  widow,  next  of  kin  and  dependent  persons. 
In  the  case  at  bar  deceased  left  a  widow  and  two  chil- 
dren who,  under  the  law  of  distribution  of  personal 
property,  would  take  it  all  as  his  widow  and  heirs  at 
law,  being  the  same  under  either  statute  to  the  entire 
amount  of  recovery. 

It  would  hardly  be  necessary  to  add  that  we  express 
no  opinion  in  regard  to  the  rights  of  beneficiaries 
under  the  new  statute  where  they  are  not  the  same 
under  the  old  law.  We  have  no  doubt  under  our  saving 
statute  (chapter  131,  sec.  2,  Hurd^s  E.  S.,  J.  &  A. 
^  11,103)  all  undetermined  claims  arising  under  the  old 
mining  law  whether  suit  had  been  commenced  or  not 
prior  to  July  1, 1911,  are  saved,  and  that  the  provisions 
of  the  old  statutes,  so  far  as  they  concern  the  cause  of 
action,  are  to  be  regarded  as  continuing  until  such 
cause  is  disposed  of.  Therefore  the  demurrer  in  this 
case  should  have  been  overruled,  and  the  judgment  will 
be  reversed  and  cause  remanded  with  directions  to  set 
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aside  judgment  and  order  sustaining  demurrer  and 
an  order  entered  overruling  demurrer. 

Reversed  and  remanded  with  directions. 


George  D.  Emery,  Appellant,  y*  E.  W.  llersh.  Appellee. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Ck>urt  of  Jasper  county;  the  Hon.  Thomas 
M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Reversed  and  remanded.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  George  D.  Emery  against  B.  W.  Hersh 
in  assumpsit  to  recover  for  services  rendered  by  plain- 
tiff for  defendant  in  examining  titles  to  certain  real  es- 
tate, advising  as  to  said  titles  and  in  preparing  forms 
for  the  issue  of  bonds  and  representing  defendant  in  a 
transaction  then  pending  for  the  issue  and  sale  of 
bonds  as  his  attorney.  From  a  judgment  entered  on 
a  finding  by  the  trial  court  in  favor  of  defendant^ 
plaintiff  appeals. 

H.  M.  Kassebman  and  Duake  Gaines,  for  appellant. 

FiTHiAN  &  Kassebman,  for  appellee. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

AiTOBinET  AND  CLIENT,  §  135* — When  finding  as  to  terms  of  conr 
troiit  of  employment  against  weight  of  the  evidence.  In  an  action 
by  an  attorney  for  senrices  rendered  defendant  in  examining  titles 

•8c«  nUnols  Notes  Disest,  V«U  XI  to  XV,  and  Camiilafttvo  Qvartoriy,  nino 
topic  Mid  aectton  nnmber. 
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to  land,  giving  advice  regarding  the  titles  and  preparing  forms  for 
an  issue  of  bonds,  etc.,  where  defendant  claimed  that  he  employed 
plaintiff  after  the  bonds  were  issued  to  furnish  a  written  opinion 
and  that  the  agreement  was  that  plaintift  should  be  paid  out  of  a 
fund  allowed  by  the  owners  of  the  land  in  case  of  a  sale  of  the  bonds, 
held  that  a  finding  of  the  trial  court  in  favor  of  defendant  was 
against  the  manifest  weight  of  the  evidence,  there  being  no  evidence 
that  plaintiff  had  agreed  to  accept  employment  in  the  way  claimed 
by  defendant  or  any  evidence  to  show  that  plaintiff  knew  of  the 
arrangement  or  acquiesced  in  it 


Joseph  Salerno,  Appellee,  y*  Missouri  and  Illinois  Coal 

Company,  Appellant. 

(Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
WiLUAM  B.  Hadlet,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1914.    Affirmed.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Joseph  Salerno  against  Missouri  and  Illi- 
nois Coal  Company  to  recover  for  personal  injuries 
sustained  by  plaintiff  while  working  in  defendant's 
mine.  The  declaration  consisted  of  four  counts,  three 
statutory  counts  and  one  common-law  count.  The 
three  statutory  counts  alleged  that  the  mine  exam- 
iner failed  to  furnish  props  when  demanded,  failed  to 
inspect  the  roof  of  the  mine  and  to  make  a  record  of 
the  dangerous  condition  of  the  roof  of  the  mine,  and 
that  he  failed  to  mark  the  roof  as  dangerous.  The  com- 
mon-law count  alleged  the  same  condition  of  the  roof 
of  the  mine  and  that  the  mine  manager  after  a  de- 
mand for  props  inspected  the  roof,  informed  plaintiff 
that  the  roof  was  safe  and  directed  plaintiff  to  proceed 
with  his  work.  A  plea  of  the  general  issue  was  filed. 
From  a  judgment  entered  on  a  verdict  in  favor  of 
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plaintiff  for  one  thousand  two  hundred  and  fifty  dol- 
lars, defendant  appeals. 

Babthel,  Fabmeb  &  EIlinqel,  for  appellant. 

Webb  &  Webb,  for  appellee. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mines  Ain>  xnnEBALs,  §  173* — when  evidence  aufficient  to 
warrant  recovery  under  declaration.  In  an  action  by  a  miner  tor 
personal  injuries  sustained  by  tbe  fall  of  the  roof  of  a  mine,  evi- 
dence held  sufficient  to  sustain  a  recovery  under  tbe  statutory  counts 
in  the  declaration  charging  the  mine  examiner  with  failure  to  furnish 
props  and  to  inspect  and  mark  the  dangerous  condition  of  the  roof. 
"^2.  Negliobnce,  S  48* — proximate  cause.  The  proximate  cause  Is 
not  necessarily  the  beginning  cause  but  the  efficient  cause,  such  a 
cause  in  the  absence  of  proof  which  the  court  would  say  as  a 
matter  of  law  the  injury  would  not  have  occurred. 

3.  Minks  and  minebals,  S  84* — what  conatitutei  a  wilful  viola- 
tion  of  the  statute.  A  wilful  violation  of  the  Miner's  Act  is  nothing 
more  than  a  conscious  violation  thereof,  and  such  is  to  be  deter- 
mined from  all  the  facts  and  circumstances  in  evidence. 

4.  Mines  and  minesals,  §  194* — when  requested  instruction 
properly  refused.  An  instruction  telling  the  jury  "that  if  you  be- 
lieve from  the  evidence  that  the  plaintiff  knew  the  roof  in  his 
working  place  was  loose  and  liable  to  fall  and  injure  him,  and  that 
knowing  this  continued  to  work  under  such  dangerous  roof  and  was 
injured  in  consequence  thereof,  then  you  should  find  defendant  not 
guilty  as  to  the  fourth  count,"  held  properly  refused  as  ignoring 
the  alleged  examination  of  the  mine  manager  and  his  assurances 
of  safety,  and  also  as  Ignoring  the  principal  of  law  that  although 
plaintiff  may  have  known  there  was  some  danger,  yet  If  the  danger 
was  not  such  that  an  ordinary  prudent  person  would  refuse  to  work, 
then  he  might  continue. 

5.  Appeal  and  ebbob,  S  1560* — when  refusal  of  requested  instruc- 
tion not  error.  The  refusal  of  a  requested  instruction  applicable 
to  only  one  count  in  the  declaration  is  Immaterial  where  the  evi- 
dence is  sufficient  to  support  the  verdict  and  judgment  under  other 
counts. 


•See  nilnels  Notes  DlgMl,  Vols  XI  to  XT,  and  OumidaltTo  Qaurinlj, 
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6.  Appeal  aitd  xokbob,  §  1661* — when  refuaaX  of  requested  instruc- 
tion harmless.  The  refusal  of  a  requested  instruction  is  not  re- 
versible error  where  it  was  practically  covered  by  other  instructicMiB 
given. 


* 
1 


John  Hubaek,  Appellee,  y.  Wabash  Railroad  Companj 
and  Illinois  Terminal  Railroad  Company^  Appel- 
lants. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  C6nrt  of  Madison  county;  the  Hon. 
Gboboe  a.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  Biarch 
term,  1914.  Affirmed.  Opinion  filed  July  28,  1914.  Certiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  John  Huback  against  the  Wabash  Bailroad 
Company  and  Illinois  Terminal  Railroad  Company,  to 
recover  for  personal  injuries  received  by  plaintiff 
while  in  the  employ  of  defendants  as  a  brakeman.  The 
facts  showed  that  plaintiff  was  a  brakeman  on  a  train 
operated  jointly  by  the  defendants ;  that  on  a  certain 
trip  on  the  road  defendants  required  the  train  to  run 
backward  with  the  coaches  in  front  of  the  engine  and 
that  at  such  times  it  was  the  duty  of  plaintiff  to  ride  on 
the  foremost  platform  of  the  first  coach  and  to  sound 
an  air  whistle  as  a  warning  when  the  train  approached 
a  street  crossing  and  to  apply  the  air  brakes  when  re- 
quired ;  that  on  the  occasion  of  the  injury  in  question 
plaintiff  was  thus  on  the  platform  of  the  first  coach  of 
the  train  and  when  the  train  approached  a  street  cross- 
ing plaintiff  noticed  a  team  and  wagon  being  driven 
upon  said  crossing  and  attempted  to  stop  the  train  by 
applying  the  air  brake,  but  the  brake  failed  to  work 
properly  and  the  train  struck  the  team  and  wagon  with 

•See  niinoifl  Notes  DIceet,  Volt  XI  to  XV,  and  ComoUitlTo  Qmsetn^,  wmmm 
tople  and  seetion  number. 
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great  force  causing  plaintiff  to  be  thrown  to  the  ground 
and  injured. 

The  negligence  averred  is  that  defendant  failed  to 
provide  a  sufficient  air  brake  and  in  allowing  it  to  re- 
main in  defective  condition,  in  that  the  piston  in  each 
of  the  brakes  upon  the  coaches  had  too  much  travel, 
namely,  ten  inches  of  travel,  when  the  piston  should 
have  not  to  exceed  six  inches  of  travel  in  order  that  the 
brakes  could  be  set  by  medns  of  a  lever  with  sufficient 
quickness  to  stop  the  train  in  such  emergencies. 

A  plea  of  the  general  issue  was  filed.  The  jury  re- 
turned a  verdict  in  favor  of  plaintiff  for  seventy-five 
hundred  dollars.  To  reverse  a  judgment  entered  on 
the  verdict,  defendants  appeal. 

Wabnook,  Williamson  &  Bubsoughs,  for  appellants. 

Geebs  &  GeebS;  for  appellee. 

Mb.  Justice  Habbib  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Masteb  and  bebvant,  S  687* — when  recovery  l>y  iMrakeman  for 
injuries  resulting  from  defective  air  brake  sustained  hy  the  evU 
dence.  In  an  action  by  a  brakeman  to  recover  for  personal  injuries 
received  by  him  In  a  collision  between  defendants'  train  and  a  team 
and  wagon  at  a  street  crossing  alleged  to  have  been  caused  by 
defendants'  negligence  in  permitting  the  air  brake  to  remain  out 
of  repair  so  that  plaintiff  could  not  operate  it  to  avert  the  collision, 
held  under  the  evidence  whether  or  not  the  brakes  were  defective 
and  whether  such  defect  waa  the  cause  of  the  injury  were  questions 
for  the  Jury  and  that  verdict  for  plaintift  was  sustained  by  the  evi- 
dence. 

2.  Master  axtd  sebvaitt,  S  572* — burden  of  proof.  In  an  action 
by  a  brakeman  to  recover  for  injuries  resulting  from  a  defective  air 
brake,  the  burden  is  on  the  plaintiff  to  prove  by  a  preponderance 
of  the  evidence  the  existence  of  some  defect  in  the  construction  or 
operation  of  the  air  brake,  and  that  the  plaintiff  did  not  know  of 

•See  nilnols  Notes  DlfMt,  Vols  XI  to  XV,  and  Comiilstlvv  Qnarterix, 
topie  and  sootton  munbor. 
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Buch  defect  and  did  not  have  equal  opportunities  with  defendants  of 
knowing  of  it 

3.  Negligence,  S  125* — n€ce$8ity  of  alleging  and  proving  due  care 
of  plaintiff.  In  an  action  for  personal  injuries  the  plalntifC  must 
allege  and  prove  that  he  was  free  from  contributory  negligence. 

4.  Mabteb  and  servant,  S  452* — when  gervant  chargeable  with 
knowledge  of  defective  appliance.  To  charge  a  servant  with  negli- 
gence he  must  not  only  know  or  have  the  means  of  knowing  by  the 
exercise  of  ordinary  care  of  the  defect,  but  must  also  know  that  the 
defect  renders  the  appliance  unsafe  to  use,  and  he  is  not  bound  to 
make  an  inspection  for  latent  defects. 

5.  Master  and  servant,  S  685* — proof  of  $ervant*$  want  of  knowl- 
edge of  defects  in  appliancet.  Where  a  servant's  want  of  knowledge 
of  defects  in  appliances  is  not  susceptible  of  direct  proof  it  may  be 
inferred  from  circumstances  and  the  servant  may  be  aided  by  the 
presumption  that  a  person  does  not  voluntarily  incur  danger  or  the 
risk  of  death. 

6.  Master  and  servant,  S  457* — duty  of  servant  to  discover  de- 
fects, A  servant  is  under  no  primary  liability  to  investigate  for 
latent  defects  to  test  the  fitness  and  safety  of  the  place,  fixtures  or 
appliances  provided  him  by  the  master;  he  may  assume  that  they 
are  fit  and  safe,  though  the  circumstances  may  be  such  that  a  serv- 
ant is  chargeable  with  knowledge  of  such  defects  as  are  patent  and 
obvious  and  of  such  defects  as  in  the  exercise  of  ordinary  care 
he  ought  to  have  knowledge  of,  and  he  is  not  deemed  to  have 
notice  or  knowledge  of  such  defects  and  insufficiencies  as  can  be 
ascertained  only  by  investigation  and  inspection  for  the  purpose  of 
ascertaining  that  there  is  no  danger. 

7.  Master  and  servant,  §  120* — duty  of  master  to  keep  applir 
ances  in  safe  condition.  While  there  is  no  absolute  duty  upon  the 
master  to  keep  appliances  in  safe  condition  there  is  a  duty  to  use 
reasonable  care  to  keep  them  fit,  and  this  duty  may  require  inspec- 
tion at  reasonable  intervals  and  the  employment  of  such  tests  as 
will  reveal  the  condition  of  the  machinery  or  appliances. 

8.  Master  and  servant,  S  161* — duty  to  inspd  appliances.  The 
master's  duty  of  inspection  rests  upon  the  employer  and  not  upon 
the  employee  and  depends  upon  the  character  of  the  machinery  or 
appliances,  since  ordinary  care  may  require  an  inspectiion  oftener 
in  one  case  than  In  another. 

9.  Master  and  servant,  S  302* — risks  assumed  by  servant.  While 
an  employee  assumes  such  risk  of  his  employment  as  is  usually 
incident  thereto  and  of  the  extraordinary  hazards  of  which  he  has 
notice,  or  which  in  the  usual  exercise  of  his  faculties  he  ought  to 
have  notice,  he  does  not  take  the  risk  or  dangers  known  to  the 
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master  which  can  be  avoided  by  him  in  the  exercise  ot  reasonable 
care;  he  assumes  the  risk  more  or  less  hazardous  of  the  service  of 
which  he  is  engaged,  but  he  has  a  right  to  presume  that  all  proper 
attention  shall  be  given  to  his  safety  and  that  he  shall  not  be  care- 
lessly and  needlessly  exposed  to  risks  not  necessarily  resulting 
from  his  occupation,  and  preventable  by  ordinary  care  and  precau- 
tion on  the  part  of  his  employer. 

10.  Mabteb  AiTD  BEKVAVT,  $  685* — proof  of  notice  to  nuuter  of 
defective  condition  of  appliances.  Notice  to  the  employer  of  a  de- 
fective condition  of  appliances  may  not  be  capable  of  direct  proof 
and  is  not  required;  such  notice  may  be  proven  by  facts  and  cir^ 
cumstances  which  the  master  has  notice  of  or  an  opportunity  to 
have  knowledge  of  which  is  not  open  to  the  servant 

11.  New  TBiALp  $  126* — when  denial  of  motion  for  not  an  abuse 
of  discretion.  Overruling  of  a  motion  for  new  trial  on  the  ground 
of  newly-discovered  evidence,  held  not  an  abuse  of  discretion  where 
there  was  no  showing  of  proper  diligence  and  the  evidence  would 
have  been  cumulative. 


Samuel  B.  Montgomery  et  al.,  Appellees,  t.  0.  Hiekok 

et  al.,  Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Crawford  county;  the  Hon. 
Enoch  E.  Newijn,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1914.    Alllrmed.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Samuel  R.  Montgomery,  Alice  Montgom- 
ery and  Herman  Montgomery  against  0.  Hiekok,  W.  C. 
Turner,  Fred  Zeigler,  D.  E.  Jones,  J.  W.  White  and 
W.  E.  Stathers  to  recover  from  the  defendants  the 
smn  of  one  thousand  dollars  alleged  to  be  due  from 
defendants  to  plaintiffs  upon  an  oil  and  gas  lease  exe- 
cuted by  plaintiffs  to  Fred  Zeigler  on  a  forty  acre 
tract  of  land. 

The  declaration  alleged  that  defendants  by  various 
assignments  and  conveyances  became  the  owners  of 

•See  nUnols  Notes  Digest,  VoU  XI  to  XV.  and  OnmiilallYO  ^nartetlj,  mm0 
toplo  and  leetten  miinber. 
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said  lease  as  a  copartnership  under  the  name  of  the 
Bess  Oil  Company  and  that  said  company  pursuant  to 
the  terms  of  the  lease  drilled  a  well  on  said  lands 
which  said  well  when  completed  was  a  paying  oil  well 
within  the  meaning  of  the  terms  of  the  lease,  which 
provided  that  the  lessee  should  pay  to  the  lessor  the 
sum  of  two  thousand  dollars  in  case  the  first  should  be 
a  paying  well.  The  declaration  further  alleged  that  by 
reason  thereof  defendants  became  indebted  to  plaintiffs 
in  the  sum  two  thousand  dollars  and  that  they  had 
paid  the  sum  of  one  thousand  dollars  on  the  debt. 

The  defendants  J.  W.  White,  W.  C.  Turner  and 
W.  E.  Stathers  each  for  himself  filed  a  plea  of 
the  general  issue,  a  verified  plea  denying  joint  liabil- 
ity, and  a  plea  of  the  statute  of  frauds.  By  agree- 
ment a  jury  was  waived  and  the  cause  tried  by  the 
court.  The  suit  at  the  conclusion  of  the  evidence  was 
dismissed  as  to  Fred  Zeigler.  The  court  found  the 
issues  in  favor  of  plaintiffs  against  0.  Hickok,  W.  C. 
Turner,  D.  E.  Jones,  J.  W.  White  and  W.  E.  Stathers 
for  one  thousand  dollars,  and  upon  the  finding  entered 
judgment  against  W.  C.  Turner,  J.  W.  White  and  W. 
E.  Stathers,  the  defendants  of  whom  the  court  had 
jurisdiction,  and  on  plaintiff  ^s  motion  ordered  scire 
facias  to  issue  against  the  defendants  0.  Hickok  and  D. 
E.  Jones  to  show  cause  why  they  should  not  be  made 
parties  to  the  judgment.  To  reverse  the  judgment 
Turner,  White  and  Stathers  appeal. 

By  the  terms  of  the  lease  all  covenants  and  agree- 
ments between  the  parties  were  extended  to  their  heirs, 
executors,  administrators,  successors  and  assigns. 

MoCabty  &  Abnou),  for  appellants. 

Pabkeb  &  Eaoleton,  for  appellees. 

Mb.  Justiob  Harris  delivered  the  opinion  of  the 
court. 
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Bell  Y.  East  St  Louis  and  Suburban  Ry.  Ck>.,  188  IlL  App.  350. 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  S  415* — when  covenant  in  lease  tending 
on  assignees,  Wliere  a  covenant  between  lessor  and  lessee  relates 
to  a  thing  not  in  esse  but  which  is  yet  to  be  done  upon  the  land 
tending  to  enhance  its  value  or  to  render  its  enjoyment  more  bene- 
ficial to  the  owner  or  occupant,  the  assignees  if  named  are  also 
bound. 

2.  Ck)VENANTS,  S  19* — when  covenant  in  oil  and  gas  lease  runs 
with  the  land,  A  covenant  in  an  oil  and  gas  lease  providing  for 
the  payment  of  a  certain  sum  to  the  lessor  in  case  the  first  oil 
well  is  a  paying  well,  held  to  be  a  covenant  running  with  the  land 
and  binding  upon  the  assignees  of  the  lessee  where  they  proceeded 
under  the  lease,  drilled  the  well  and  made  a  part  payment  to  the 
lessor  according  to  the  terms  of  the  lease. 

3.  Landlobd  and  tenant,  §  67* — what  constitittes  "paying  well" 
within  meaning  of  oil  and  gas  lease.  Under  a  covenant  in  an  oil 
and  gas  lease  to  pay  a  certain  sum  in  case  a  well  drilled  by  the 
lessee  is  a  paying  well,  held  that  the  cost  of  equipment  and  drilling 
of  the  well  was  not  to  be  taken  into  consideration  in  determining 
whether  it  was  a  paying  well. 

4.  Pabtnebship,  S  30* — when  persons  liable  as  partners.  Assign- 
ees taking  an  assignment  of  an  oil  and  gas  lease  from  the  lessee 
and  drilling  an  oil  well  pursuant  to  the  terms  of  the  lease  under 
the  name  of  an  oil  company,  held,  liable  to  the  lessor  on  the  cov- 
enants in  the  lease  as  partners  regardless  of  any  arrangement  be- 
tween them  as  a  partnership. 


Mary  E.  Bell,  Administratrix,  Appellee,  t.  East  St. 
Louis  &  Subarban  Bailway  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Ck)urt  of  Madison  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1914.    Reversed  and  remanded.    Opinion  filed  July  28, 

1914. 
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Bell  T.  East  St.  Louis  and  Suburban  Ry.  Co.,  188  111.  App.  350. 

Statement  of  the  Case* 

Action  by  Mary  E.  Bell,  administratrix  of  the  estate 
of  John  Belly  deceased,  against  East  St.  Louis  &  Sub- 
urban Bailway  Company  to  recover  damages  for  the 
death  of  plaintiff  *s  intestate  resulting  from  one  of  de- 
fendant's cars  colliding  with  a  team  and  wagon  which 
the  deceased  was  driving  on  a  street  occupied  by  de- 
fendant's tracks  in  Collins ville,  Illinois. 

From  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff  for  fifty-two  hundred  and  fifty  dollars  defend- 
ant appeals. 

Williamson,  BtrBBOUGHs  &  Bybeb,  for  appellant. 

Chablbs  H.  Bubton  and  Tbautmakn,  Flannioen, 
Baxtbb  &  HamtiTn,  for  appellee. 

Mb.  Justiob  Habbis  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Stber  SAILBOAD0,  S  131* — When  recovery  for  death  of  driver  of 
wagon  in  oolUBion  with  car  not  sustained  by  the  evidence.  In  an 
action  against  a  suburban  railway  company  to  recover  for  the  death 
of  plaintUTs  intestate  caused  by  one  of  defendant's  cars  colliding 
with  a  team  and  wagon  which  the  deceased  was  driving  in  a  street 
occupied  by  the  tracks  of  the  defendant,  held  that  a  verdict  for 
plaintiff  could  not  be  sustained,  there  being  uncontradicted  evidence 
showing  that  deceased  was  driving  in  the  same  direction  the  car  was 
going  and  that  he  attempted  to  cross  the  track  within  one  hundred 
feet  of  the  approaching  car,  and  it  also  appearing  that  the  team  and 
front  wheel  of  the  wagon  was  struck  instead  of  the  rear  of  the 
wagon,  and  that  the  car  was  stopped  within  eight  to  fifteen  feet 
after  the  accident 
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Heller  ft  LlyingBton  v.  American  C.  ft  F.  Co.,  188  IlL  App.  352. 


Heller  &  LlTlngston,  Appellant,  t.  Ameriean  €ar  ft 

Foundry  Company,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Gbobob  a.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1914.    Affirmed.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Heller  &  Livingston  against  the  American 
Car  &  Foundry  Company  to  recover  on  an  assignment 
of  wages  executed  to  the  plaintiff  by  one  Floyd  Aiken 
of  his  wages  earned  while  in  the  employ  of  defendant. 
The  suit  was  originally  commenced  before  a  justice 
of  the  peace  and  an  appeal  was  taken  to  the  Circuit 
Court,  where  upon  a  trial  by  a  jury  the  court  at  close 
of  the  evidence  offered  by  plaintiff  directed  a  verdict 
for  defendant  and  rendered  judgment  on  the  verdict. 
To  reverse  the  judgment,  plaintiff  appeals. 

The  only  ground  relied  on  by  appellant  for  a  re- 
versal is  that  the  judgment  was  based  on  a  finding  that 
no  sufScient  notice  of  the  assignment  had  been  law- 
fully served  on  the  defendant. 

Tbautman,  Flannigbn,  Baxteb  &  Hamlin,  for  ap- 
pellant; H.  B.  Eaton,  of  counseL 

William  E.  Whbblbb,  for  appellee. 

Mb.  Justiob  Habbis  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Assignments,  S  19*— necewity  of  proof  of  notice  of  assign- 
ment  of  wages.  In  an  action  on  an  assignment  of  wages,  where  the 
defense  was  that  defendant  had  not  received  notice  of  the  assign- 
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ment  and  that  the  wages  had  been  paid  to  the  employee,  held  that 
a  direction  of  a  verdict  for  defendant  was  proper  where  there  was 
no  competent  eyldence  to  show  notice  to  the  defendant  of  the 
assignment 

2.  NoncB,  S  51* — when  foundation  for  reception  in  evidence  of 
copy  of  mailed  notice  insufficient.  In  an  action  to  recover  on  an 
assignment  of  wages,  a  copy  of  a  notice  of  the  assignment  claimed 
to  have  been  served  on  the  defendant  by  mail  held  properly  ex- 
cluded, for  the  reason  there  was  no  proper  foundation  laid  for  its 
introduction,  where  there  was  no  evidence  offered  to  show  that  the 
copy  of  the  notice  was  inclosed  in  an  envelope  directed  to  defend- 
ant with  a  proper  amount  of  postage  thereon  and  deposited  in  a 
place  for  the  receiving  of  United  States  mail. 

3.  NoncB,  S  61* — when  registry  receipt  for  letter  insufficient  to 
prove  mailed  notice.  A  post  office  registry  receipt  for  a  letter  in 
which  it  is  claimed  a  notice  to  the  sendee  was  inclosed,  does  not  of 
itself  prove  what  was  received. 


H.  Weinstein,  Appellant,  t.  Fete  Oarelnski,  Appellee. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  Robbbt 
H.  Flanniqan,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.    Opinion  filed  July  28,  1914. 

Statement  of  the  €ase. 

Action  by  M.  Weinstein  against  Pete  Garcinski,  to 
recover  the  sum  of  $100  claimed  to  be  due  from  defend- 
ant to  plaintiff.  The  claim  arose  out  of  a  transaction 
regarding  checks  received  by  plaintiff  from  defendant. 
It  appeared  that  defendant  brought  a  number  of 
checks  which  he  had  cashed  for  other  parties  to  plain- 
tiff's place  of  business  and  told  the  plaintiff  that  he 
needed  more  funds  to  cash  checks  and  that  the  plaintiff 
took  the  checks,  which  he  claims  amounted  to  $452.45, 
and  defendant  claims  amounted  to  $552.37 ;  that  plain- 
tiff gave  to  defendant  at  that  time  $300  in  cash ;  that 

•Bee  nilnols  Notes  DlsMt»  Vols.  ZI  to  XT,  and  Onmwlatlw  Qnartarl/,  ■mm 
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Welnsteln  ▼.  Qarcinski,  188  111.  App.  363. 

later  the  wife  of  defendant  called  for  the  balance 
and  plaintiff  informed  her  that  he  had  not  obtained 
the  cash  on  the  checks  and  at  her  request  gave  her 
$245.12  in  checks  and  $7.33  in  cash.  Plaintiff  claims 
the  understanding  was  that  she  was  to  return  and  pay 
him  in  cash  the  simi  of  $100,  but  this  is  denied  by  de- 
fendant. 

The  suit  was  originally  commenced  before  a  justice 
of  the  peace  and  plaintiff  had  judgment.  An  appeal 
was  taken  to  the  City  Court  of  East  St.  Louis  where 
upon  a  trial  before  a  jury  a  verdict  was  returned  in 
favor  of  defendant  and  judgment  was  entered  on  the 
verdict  and  against  the  plaintiff  for  costs.  To  reverse 
the  judgment,  plaintiff  appeals. 

Alexandbb  FiiANinaEN  and  Jesse  M.  Fbeels,  for  ap- 
pellant 

J.  E.  Geaob,  for  appellee. 

Mb.  Jubtioe  Habbis  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  EviDENOB,  S  390*— «?Aen  question  asked  of  party  iMt  otfjecHoiP- 
able  as  calling  for  conclusion.  In  an  action  to  recoyer  a  certain 
Bum  claimed  to  be  due  to  plaintiff  from  defendant,  where  the  de- 
fendant was  permitted  to  be  asked  the  question,  "Do  you  owe 
plaintiff  anything  now?"  and  defendant  answered,  "I  don't  owe  one 
penny,"  held  that  the  question  was'  not  objectionable  as  calling 
for  a  conclusion  of  the  witness  on  the  Issue,  since  It  Is  proper  for 
defendant  as  a  party  to  the  suit  to  deny  the  claim  of  plaintiff  In 
as  broad  terms  as  the  plaintiff  made  his  claim. 

2.  Appeal  avd  erbob,  $  1623* — when  error  in  instruction  lOiU  not 
reverse.  The  giving  of  an  Instruction  which  Is  Improper  for  the 
reason  It  calls  upon  the  jury  to  determine  what  are  the  material 
Issues  In  the  case,  held  not  reversible  error  where  the  Issues  were 
simple  and  It  appeared  that  substantial  Justice  had  been  done. 

3.  Appeal  avd  ebbob,  $  1401* — when  verdict  will  not  be  dis- 
turbed.    The  Appellate  Court  will  not  set  aside  a  verdict  on  the 
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Kennedy  v.  Chicago  and  CartenriUe  Coal  Co.,  188  111.  App.  855. 

ground  that  the  Jury  have  reached  a  wrong  conclusion  as  to  the 
facts  or  a  different  conclusion  than  that  entertained  by  the  court, 
unless  the  record  shows  that  the  verdict  Is  against  the  clear  pre- 
ponderance of  the  evidence. 


James  €•  Kennedy,  Administrator,  Appellee,  t.  €liieago 
and  CarterTille  Coal  Company,  Appellant. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
William  N.  Butleb,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1914.  Reversed  with  finding  of  fact  Opinion  filed 
July  28,  1914. 


Statement  of  the  Case. 

• 

Action  by  James  C.  Kennedy,  administrator  of  the 
estate  of  John  S.  Kennedy,  deceased,  against  the  Chi- 
cago and  Carterville  Coal  Company  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate  alleged  to 
have  resulted  from  the  fall  of  slate  and  rock  from  the 
roof  of  the  defendant's  mine  while  deceased  was  assist- 
ing other  servants  in  taking  down  a  certain  low  portion 
of  the  roof.  The  jury  returned  a  verdict  in  favor  of 
plaintiff  for  three  thousand  dollars.  To  reverse  the 
judgment  entered  on  the  verdict,  defendant  appeals. 

This  case  has  been  tried  twice  and  submitted  to  two 
juries  upon  the  same  declaration,  the  jury  on  each 
trial  returning  a  verdict  in  favor  of  plaintiff  for  three 
thousand  dollars. 

This  is  the  second  appeal  to  the  Appellate  Court  by 
the  appellant.  The  opinion  on  the  former  appeal  ap- 
pears in  180  111.  App.  42,  and  the  statement  of  facts  as 
appears  in  that  opinion,  and  also  the  opinion  is  adopt- 
ed by  the  Appellate  Court  on  this  appeal,  the  evidence 
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contained  in  the  record  of  both  appeals  being  the  same 
so  far  as  the  issues  are  concerned.  As  to  the  points 
decided  in  the  opinion  rendered  on  the  former  appeal, 
see  that  opinion. 

Dbnison  &  Sfillbb,  for  appellant;  Mastin  &  Shbbt 
LOOK,  of  connseL 

Nbxly,  Qalumobb,  Cook  &  PoTXBBy  for  appellee. 

Mb.  Justiob  Habbib  delivered  the  opinion  of  the 
conrt. 

Abstract  of  the  Decision. 

1.  Miivia  AKD  HiHiBSi  |  122* — When  miner  a98ume9  riik  of  dtu^ 
gerouB  condition  of  roof  of  mine.  In  an  action  against  a  mining 
company  to  recoyer  for  the  death  of  plaintiff's  intestate  alleged  to 
haye  been  caused  by  the  fall  of  slate  and  rock  from  defendant's 
mine  while  he  was  obeying  a  negligent  order  of  defendant's  fore* 
man  to  assist  in  taking  down  a  portion  of  the  roof,  held  that  a  ver- 
dict for  plaintiff  was  not  sustained  by  the  eyidence,  it  appearing 
that  the  deceased  was  an  experienced  miner  competent  to  perform 
any  kind  of  dangerous  work,  that  the  condition  of  the  roof  was  as 
well  known  to  him  as  the  defendant  and  that  the  order  given  was 
a  general  order  and  not  a  specific  order  to  do  the  work  in  any 
particular  manner. 

2.  Appeal  and  bbbob»  |  1810* — when  judgment  may  he  reversed. 
The  Appellate  Court  will  reverse  a  judgment  based  on  a  verdict 
of  a  Jury^  where  it  appears  that  the  Judgment  is  clearly  against  the 
manifest  weight  of  the  evidence,  that  the  facts  in  the  case  will 
never  appear  different  and  that  another  trial  would  serve  no  good 
purpose. 

*8««  nilnols  KotM  DlcMt,  Tola.  ZI  to  ZV,  and  Oiimalatt¥«  <)aartorly,  mudm 
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Bateman  t.  Caitenrille  ft  Big  Muddy  Goal  Co.,  188  IlL  App.  867. 


Lney  Batemaii,  Administratrix^  Appellee^  t.  Carter- 
Tille  ft  Big  Knddy  €oal  Company,  Appellant. 

L  WoBKKiN'a  CkAcFSRBAixoif  AoT,  |  2^-~evidence  competent  to 
prove  emploper'e  rejection  of  act.  A  certified  copy  of  the  notice 
filed  by  the  employer  of  hie  election  not  to  come  under  the  pro- 
TlsionB  of  the  Workmen's  Ck)mpen8atlon  Act  of  1911,  J.  ft  A.  f  f  6449 
et  eeq..  Is  admlsalMe  ae  the  best  evidence  to  proTo  that  the  employer 
had  rejected  the  proTlsions  of  the  act  The  original  notice  without 
proof  of  its  being  filed  in  accordance  with  the  provisions  of  the  act 
would  be  insufficient 

2.  Wobkmkn's  CoHPiNSATioir  Aor,  |  S^ — time  election  remaine 
in  force.  Where  an  employer  exercises  his  election  not  to  come 
under  the  provisions  of  the  Workmen's  Compensation  Act  of  1911, 
J.  ft  A.  TT  6449  et  eeq.,  by  filing  notice  as  provided  by  the  act»  his 
election  remains  in  force  until  the  notice  is  withdrawn. 

3.  Death,  |  80* — when  giving  of  erroneous  inetruction  on  meas- 
ure of  damagee  reversible  error.  In  an  action  for  wrongful  death, 
the  giving  of  an  instruction  directing  the  jury  to  allow  plaintiff 
such  damages  as  they  may  find  from  the  greater  weight  of  all  the 
evidence  that  the  widow  and  next  of  kin  have  suffered,  not  exceed- 
ing the  sum  claimed  in  the  declaration,  held  reversible  error,  for 
the  reason  that  the  Instruction  did  not  limit  the  recovery  to  the 
pecuniary  loss  sustained  and  also  because  it  directed  attention  to 
the  amount  claimed  in  the  declaration. 

4.  Mines  and  minxbals,  S  148* — when  admission  of  evidence  re- 
lating  to  negligence  not  charged  in  declaration  reversible  error. 
In  an  action  to  recover  for  the  death  of  an  employee  in  a  mine 
alleged  to  have  resulted  from  a  willful  violation  of  section  16  of 
the  Blining  Act,  J.  ft  A.  T  7490,  in  allowing  mine  cars  to  be  pro- 
vided with  swinging  hook  couplings,  permitting  a  witness  to  tes- 
tify as  to  whether  tiiere  were  any  lights  on  the  motor,  and  whether 
there  was  anything  between  the  cars  to  prevent  them  from  getting 
loose  if  they  became  disconnected  or  uncoupled,  held  reversible 
error  where  there  were  no  averments  in  the  declaration  charging 
negligence  with  reference  to  the  lights  or  connections  other  than 
the  coupling. 

6.  INSTBUCTIONS,  S  HO* — When  erroneous  as  inapplicahle  to  the 
pleadings.  An  instruction  referring  to  "plaintiff's  case"  rather  than 
to  the  averments  of  the  declaration  is  erroneous  as  Inapplicable  to 
the  pleadings. 

•See  nUnols  Kotet  WgMt,  Tola.  ZI  to  XY,  and  OimraUittT*  Qoartorljr,  inM 
topiA  and  teottoB 
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6.  Master  and  bksvavt,  S  800* — when  instruction  erroneous.  In 
an  action  tor  the  death  of  an  employee,  an  ingtmction  given  for 
plaintiff  held  erroneous  as  allowing  the  Jury  to  speculate  what  was 
a  safe  and  an  unsafe  place  to  work. 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
A.  B.  SoMXBS,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Reyersed  and  remanded.    Opinion  filed  July  28,  1914. 

Denison  &  Spilleb,  for  appellant;  Mastin  &  Sheb- 
LOOK,  of  counsel. 

Neely,  Gallimobe,  Cook  &  Potteb,  for  appellee. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

This  action  in  case  was  brought  by  appellee  against 
appellant  to  recover  damages  for  the  death  of  appel- 
lee *s  intestate,  which  occurred  March  3,  1913.  There 
was  filed  in  the  case  a  declaration  consisting  of  thir- 
teen counts.  However,  at  the  close  of  appellee  *s  evi- 
dencCy  appellee  withdrew  the  fourth  count  and  the 
court  instructed  the  jury  to  find  the  appellant  not 
guilty  under  the  second,  third,  sixth,  seventh,  ninth, 
tenth  and  eleventh  counts.  Therefore  we  will  consider 
only  the  first,  fifth,  eighth,  twelfth  and  thirteenth 
counts  as  amended.  The  first  count  charges  common- 
law  negligence ;  that  the  deceased  was  employed  in  the 
main  north  entry  as  a  trackman;  that  appellant  fur- 
nished him  an  unsafe  place  to  work,  in  this,  it  re- 
quired him  to  work  at  a  certain  point  in  the  entry  while 
its  agents  were  driving  loaded  cars  of  coal  up  a  steep 
incline,  while  the  cars  were  insuflSciently  attached  to 
each  other  and  to  the  motor  by  open  and  defective 
links  and  hooks  of  iron,  so  that  they  were  reasonably 
certain  when  slackened  to  become  detached  from  each 
other  and  from  said  motor  and  run  back  down  said  in- 
cline ;  that  appellant  knew,  or  by  the  exercise  of  reason- 
able care  could  have  known,  of  the  open  and  defective 

*Se«  Illinois  Notes  Difost,  Vols.  XI  to  JLV,  and  OmmilAtlTO   <|iuwterly, 
topic  Mid  section  number. 
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links  and  couplings  of  the  cars ;  that  deceased  did  not 
know  of  the  open  and  defective  couplings  nor  have 
equal  means  with  appellant  of  knowing  thereof;  that 
while  deceased  was  in  the  exercise  of  due  care  for  his 
own  safety,  the  cars  became  detadied  by  reason  of  the 
open  and  defective  links  and  couplings  of  the  cars; 
that  deceased  did  not  know  of  the  open  and  defective 
couplings  nor  have  equal  means  with  appellant  of 
knowing  thereof;  that  while  deceased  was  in  the  ex- 
ercise of  due  care  for  his  own  safety,  the  cars  became 
detached  by  reason  of  the  open  and  defective  links, 
hooks  and  couplings  and  ran  back  down  the  incline; 
that  appellant  had  made  an  election  and  filed  the  same 
with  the  Secretary  of  the  State  Bureau  of  Labor  Sta- 
tistics not  to  provide  and  pay  compensation  to  its  em- 
ployees arising  out  of  and  in  the  course  of  employ- 
ment, and  had  not  withdrawn  said  election  on  the  date 
deceased  was  killed. 

The  fifth  count  as  amended  is  practically  the  same 
as  the  first  amended  count,  except  that  it  does  not 
aver  due  care  on  the  part  of  deceased  and  does  not 
negative  knowledge  on  the  part  of  deceased  of  defect- 
ive couplings.  The  eighth  count  is  practically  the 
same  as  the  first  amended  count.  The  twelfth  amended 
count  is  practically  the  same  as  the  first  amended 
count.  The  thirteenth  or  statutory  count  as  amended 
averred,  in  addition  to  the  formal  averment,  that  ap- 
pellant wilfully  violated  the  provisions  of  section  16 
of  the  Mining  Act  (J.  &  A.  ^  7490)  in  that  it  wilfully 
allowed  the  mine  cars  to  be  provided  with  swinging 
open  hook  couplings  while  the  same  were  then  and  there 
provided  with  more  than  one  link  on  the  end  thereof 
for  coupling  purposes;  that  while  deceased  was  at 
work  in  said  entry  a  number  of  cars  became  detached 
because  of  there  being  more  than  one  link  on  the  end 
of  said  cars  and  the  cars  being  provided  with  swing- 
ing open  hook  couplings,  and  ran  to  and  against  de- 
ceased, kUHng  him;  that  appellant  made  an  election  in 
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writing  and  filed  the  same  with  Secretary  of  the  State 
Bureau  of  Labor  Statistics  not  to  provide  and  pay  com- 
pensation to  its  employees  arising^  out  of  and  in  the 
course  of  their  employment  and  had  not  withdrawn 
said  election  on  the  date  deceased  was  killed. 

All  of  said  counts  averred  that  Thomas  L.  Bateman 
was  killed  on  the  third  day  of  March,  1913,  and  left 
surviving  appellee  and  three  children  as  his  heirs  at 
law  and  averred  damages  in  the  sum  of  $10,000.  Let- 
ters of  administration  were  issued  to  appellee. 

To  the  declaration  as  amended  appellants  filed  a 
plea  of  not  guilty,  and  upon  trial  of  the  issues  so 
joined  by  a  jury  a  verdict  was  returned  finding  appel- 
lant guilty  and  assessing  damages  at  the  sum  of  $5,000. 
Motion  for  new  trial  was  overruled,  judgment  rendered 
on  the  verdict  and  this  appeal  taken. 

The  undisputed  facts  in  this  case  are :  That  appel- 
lant on  the  third  day  of  March,  1913,  was  operating  a 
coal  mine  in  Williamson  county  and  that  Thomas  L. 
Bateman,  a  man  thirty-five  years  of  age,  was  employed 
by  appellant  as  trackman,  earning  in  that  capacity  the 
sum  of  $2.80  per  day,  and  on  that  day  was  working  on 
the  track  in  the  main  north  entry  at  a  point  about  half 
a  mile  from  the  bottom  of  the  shaft.  The  track  in  this 
entry  was  on  a  grade  averaging  about  one  per  cent,  but 
in  some  places  the  grade  was  steeper  and  in  other 
places  it  was  less  than  that.  If  cars  were  turned  loose 
at  a  point  some  two  or  three  hundred  feet  from  the 
bottom  where  the  incline  began,  they  would  run  north 
and  gain  in  speed  until  they  reached  the  parting  where 
the  coal  cars  loaded  with  coal  were  assembled  by  the 
drivers  from  the  various  workings.  The  plan  of  opera- 
tion was  this :  The  pit  cars  were  loaded  in  the  various 
rooms  by  the  miners,  gathered  up  by  drivers  with 
mules  and  pulled  out  to  the  partings,  where  they  were 
assembled  and  coupled  together  by  a  person  employed 
for  that  purpose  and  known  as  the  coupler.  There 
they  were  taken  by  the  motor  and  hauled  in  long  trains 
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to  the  bottom  of  the  shaft  where  they  were  loaded  on 
cages  and  hoisted  to  the  surface.  The  motor  was 
passing  up  ajid  down  the  main  north  entry  continu- 
ously during  working  hours,  hauling  train  loads  of 
cars  to  the  bottom  from  the  parting  and  trains  of 
empties  from  the  bottom  to  the  parting.  Mr.  Bateman 
had  been  regularly  employed  as  trackman  on  the  track 
where  the  motor  ran.  It  was  his  duty  to  keep  the  track 
in  proper  repair  and  condition.  When  a  trip  of  cars 
would  start  from  the  parting  it  was  under  the  control 
of  two  employees,  the  motorman,  who  handled  the  mo- 
tor, and  the  trip  rider,  who  rode  on  the  motor  and  put 
sand  on  the  track  when  needed  and  attended  to  the 
switching.  In  returning  to  the  parting  from  the  bot- 
tom with  a  load  of  empties,  the  trip  rider  would  ride 
on  the  back  end  of  the  cars. 

At  the  time  of  the  accident  the  motor  and  a  trip  of 
twelve  or  thirteen  loaded  pit  cars  were  going  from  the 
parting  to  the  bottom ;  the  motorman  noticed  Mr.  Bate- 
man standing  beside  the  track  as  he  passed  him,  and 
the  trip  w^nt  on  until  it  reached  the  top  of  the  in- 
cline; the  motor  and  four  cars  had  gotten  to  the  top 
and  was  on  level  ground  when  the  fifth  car  from  the 
front  end  became  uncoupled  from  the  the  fourth  car, 
and  the  rear' eight  cars  stopped  and  started  to  run 
back  down  &e  incline.  The  motorman  discovered 
that  the  cars  had  become  uncoupled  by  his  engine 
speeding  up  and  he  at  once  stopped,  jumped  ofl^  the 
motor  and  ran.  back  to  the  cars  and  tried  to  hold  them 
with  his  hands,  but  they  already  had  some  momentum 
and  he  could  not  hold  them  and  had  to  let  them  go ;  he 
returned  to  the  motor  and  went  on  to  the  bottom 
about  two  or  <;hree  hundred  feet  with  the  four  cars,  and 
informed  the  bottom  man  that  the  trip  had  come  in 
two ;  the  botton  man  went  to  the  telephone  and  tele- 
phoned back  d,own  to  the  parting  that  the  trip  of  cars 
was  coming  back  down  the  track.  The  boss  driver  was 
on  the  parting  and  received  the  telephone  message ;  he 
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at  once  informed  the  assistant  manager,  who  was 
there,  and  he  gave  the  warning  to  the  other  men 
at  the  parting  and  all  got  in  the  clear.  Soon  after- 
wards seven  of  the  mnaway  cars  reached  the  parting 
where  they  ran  into  other  cars  standing  on  the  track 
and  stopped.  The  motorman  conpled  onto  another 
load  of  empties  at  the  bottom  and  started  to  the  part- 
ing at  once;  on  reaching  a  certain  part  of  the  entry 
he  found  that  the  fifth  car  from  the  motor  had  become 
detached  from  the  other  seven  that  ran  away  and  had 
jumped  the  track  and  stopped.  From  all  the  circum- 
stances it  appears  that  Mr.  Bateman  saw  or  heard 
the  runaway  trip  coming  down  the  entry  and  he  got 
out  of  the  way  and  allowed  the  first  seven  cars  to  pass, 
and  they  went  on  to  the  parting.  As  soon  as  they 
passed  him,  he  evidently  stepped  on  to  the  track  be- 
hind them  thinking  they  had  all  passed,  and  was  struck 
by  the  other  car  that  had  become  loose  from  the  seven 
and  was  run  over  and  killed ;  his  body  was  found  lying 
across  the  track  within  about  eight  feet  of  the  car; 
he  had  been  run  over  by  the  car  causing  it  to  leave 
the  rails  and  run  into  the  rib  of  the  entry  and  stop; 
his  head  was  crushed  and  his  limbs  were  broken  and 
he  was  dead  when  found, 

Th3  disputed  facts,  in  so  far  as  material  to  a  proper 
consideration  of  this  case,  will  be  taken  up  and  dis- 
cussed in  their  proper  order. 

A  reversal  of  this  case  being  necessary  under  the 
law,  the  questions  of  law  and  facts  will  be  divided 
into  three  parts  or  branches : 

(1)  Those  questions  that  should  be  passed  upon 
to  assist  in  another  trial  of  the  case. 

(2)  Those  questions  which  in  the  opinion  of  the 
court  constitute  reversible  error. 

(3)  Those  questions  while  error  would  not,  stand- 
ing alone,  be  held  to  be  reversible  error  and  upon  an- 
other hearing  would  not  be  likely  to  appear  in  the  rec- 
ord. 
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The  first  and  second  of  these  divisions  or  branches 
will  be  discussed  and  disposed  of  accordingly.  We 
regard  it  unnecessary  to  extend  this  opinion  by  either 
passing  upon  or  referring  to  the  errors  coming  under 
the  third  branch  or  division. 

Appellant  says  that  it  was  error  for  the  court  to 
deny  its  motion  for  peremptory  instruction.  This  al- 
leged error  is  predicated  upon  the  assumption  by  ap- 
pellant that  it  was  operating  its  mine  at  the  time  of  the 
accident  under  the  Act  approved  June  10, 1911,  in  force 
May  1, 1912,  known  as  the  **  Workmen's  Compensation 
Act. ''    (J.  &  A.  IfIT  5449  el  seq.) 

If  this  assumption,  from  an  examination  of  the  law 
and  facts,  proves  to  be  true,  the  peremptory  instruc- 
tion should  have  been  given,  as  the  facts  so  far  as 
material  axe  not  in  dispute. 

The  only  notice  that  is  claimed  by  appellee  to  have 
been  given  by  appellant  that  it  would  not  provide  com- 
pensation and  come  under  said  Act  is  of  date  March 
29,  1912,  and  filed  with  the  Secretary  of  the  Bureau 
of  Labor  Statistics  of  the  State  of  Illinois,  April  4, 
1912. 

It  is  argued  by  appellant  that  this  notice  of  reject- 
ing the  provisions  of  this  Act  was  for  the  remainder 
of  the  year  1912  only,  and  unless  a  further  notice 
was  given  sixty  days  previous  to  the  first  day  of  Janu- 
ary, 1913,  appellant  automatically  on  January  1,  1913, 
went  under  its  provisions  by  operation  of  law. 

It  is  further  argued  that  the  copy  of  the  notice  in- 
troduced in  evidence  was  incompetent.  If  appellant 
went  under  provisions  of  the  act  automatically  or  if 
there  was  no  competent  evidence  showing  appellant 
had  rejected  the  act,  peremptory  instruction  should 
have  been  given  and  would  bring  to  an  end  further 
discussion  of  the  errors  assigned. 

The  question  whether  or  not  appellant  was  after 
January  1, 1913,  and  on  the  day  of  the  accident  under 
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the  provisions  of  the  Compensation  Act  of  1911,  is  a 
matter  of  construction  to  be  put  upon  the  act. 

The  Statute  reads  as  follows: 

"Section  1.  Any  employer  covered  by  the  provi- 
sions of  this  act  may  elect  to  provide  and  pay  compen- 
sation for  injuries,  •  •  •  33^^  thereby  relieve  him- 
self from  any  liability  for  the  recovery  of  damages 
except  as  herein  provided.  If,  however,  any  such  em- 
ployer shall  elect  not  to  provide  and  pay  compensation 
•    •    •    he  shall  not  escape  liability  because.    •    •    • 

(A)  Every  such  employer  is  presumed  to  have 
elected  to  provide  and  pay  compensation  according  to 
the  provisions  of  this  act,  unless  and  until  notice  in 
writing  of  his  election  to  the  contrary  is  filed  with  the 
State  Bureau  of  Labor  Statistics. 

(B)  Every  employer  within  the  provisions  of  this 
act  failing  to  file  such  notice  shall  be  bound  hereby  as 
to  all  his  employees  who  shall  elect  to  come  within  the 
provisions  of  this  Act  until  January  1st  of  the  next 
succeeding  year  and  for  terms  of  each  year  there- 
after.'*    ( J.  &  A.  t[  5449.) 

It  has  become  a  part  of  this  law,  by  decision  of  the 
Supreme  Court,  that  at  the  outset  and  until  notice  was 
filed  to  the  contrary,  employer  and  employees  within 
the  act,  by  silence,  accept  it  and  automatically,  by  op- 
eration of  law,  come  under  its  provisions  and  are  bound 
by  it  until  such  times  and  in  such  manner  as  the  law 
provides  they  could  give  notice  to  the  contrary.  This 
does  not  mean  that  it  is  necessary  to  accept  it  at  the 
beginning  of  each  year,  but,  once  accepted,  that  ac- 
ceptance is  good  until  the  proper  notice  is  given  not 
to  be  bound  by  it. 

Having  elected  to  come  under  its  provisions  as  long 
as  such  election  remains  in  force,  the  act  is  effective  as 
to  parties  making  election,  and  in  case  both  employer 
and  employee  elect  to  come  under  its  provisions  the 
act  itself  becomes  a  part  of  the. contract  of  employ- 
ment.   Deiheikis  V.  Link-Belt  Co.,  261  HL  454.    The 
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statute  does  not  provide  how  or  when  by  an  election 
made  by  employer  rejecting  the  act  he  may  again 
come  under  it.  To  hold  that  the  notice  he  gives  is 
good  as  a  rejection  for  only  a  limited  time  is  not 
authorized  by  the  statute,  and  to  so  hold  would  be  by 
reading  into  the  statute  something  that  does  not  ap- 
pear, viz.,  this  notice  of  rejection  is  to  be  binding  until 
another  or  further  notice  is  given  January  1st,  follow- 
ing. 

This  construction,  unless  made  necessary  by  the 
statute,  would  not  be  in  accord  with  the  acts  that  bind 
a  party  making  a  statement  or  giving  a  notice.  Where 
a  notice  or  statement  affects  the  contractual  relations 
of  parties  made  by  one  of  the  parties,  he  is  held  by  such 
statement  until  it  is  withdrawn  or  otherwise  disposed 
of.  In  this  case  the  notice  given  stood  as  a  negative 
election  to  be  acted  upon  by  all  interested  parties 
until  withdrawn.  The  fact  that  the  same  Statute  of 
1913  makes  this  provision  does  not  give  to  the  Statute 
of  1911,  a  different  meaning,  but  it  would  appear  that 
the  Legislature  was  intending  to  give  it  a  construction 
that  could  not  be  misunderstood. 

There  is  no  provision  in  the  act  which  confers  upon 
the  employee  the  right  to  elect  to  be  governed  by  the 
act  in  his  relations  to  an  employer  who  had  rejected 
it. 

The  notice  that  the  employer  had  rejected  the  provi- 
sions, on  fQe  at  the  place  provided  by  law,  good  until 
withdrawn,  as  fixing  the  status  of  the  parties,  is  the 
most  reasonable  and  logical  construction,  and  the  court 
did  not  commit  error  in  holding  that  appellant  was 
not  operating  its  coal  mine  in  question  at  the  time  of 
the  accident  under  the  provisions  of  the  Compensa- 
tion Act  of  1911,  it  being  the  intention  of  the  Legisla- 
ture that  there  could  be  but  two  elections,  one  to  come 
under  the  act,  and  the  other  to  reject  it,  the  first  ex- 
ercised by  silence  and  the  other  by  a  negative  elec- 
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tion.  The  second  or  negative  election  can  only  be  made 
in  the  manner  and  at  the  time  provided  by  the  act  for 
the  protection  of  the  rights  of  thsoe  under  the  act, 
but  when  such  negative  election  is  exercised  it  is  for 
such  a  period  of  time  as  the  parties  so  electing  may 
desire ;  and  until  such  an  election  is  withdrawn,  as  an 
inducement  to  employers  to  operate  under  the  act, 
those  within  its  provisions  who  rejected  it  forfeited 
the  right  to  the  defenses  enumerated  therein,  and  these 
defenses  are  lost  without  regard  to  the  status  of  the 
employee.  Dietz  v.  Big  Muddy  Coal  <&  Iron  Co.,  263 
Dl.  480,  5  N.  C.  C.  A.  419. 

The  provisions  of  the  act  with  reference  to  the  sixty 
days'  notice  is  for  the  benefit  of  those  having  rights 
which  have  accrued  to  them  under  the  act,  or  which 
might  accrue  before,  under  the  law,  they  could  change 
their  status  under  the  act.  The  rights  of  all  inter- 
ested parties,  where  the  employer  is  operating  under 
a  notice  rejecting  the  act,  are  at  all  times  fixed  by  the 
act  and  under  the  law,  and  it  is  immaterial  in  point 
of  time  when  it  withdraws  its  negative  election. 

Upon  the  question  of  directing  a  verdict  as  well  as 
admitting  improper  evidence,  the  admissibility  of  the 
certified  copy,  filed  with  the  Bureau  of  Labor  Statistics 
April  4,  1912,  offered  in  evidence  by  appellee  and  ad- 
mitted by  the  court  is  to  be  disposed  of.  Under  section 
1  of  the  act,  (A)  **  Every  such  employer  is  presumed 
to  have  elected  to  provide  and  pay  compensation  ac- 
cording to  the  provisions  of  this  act,  unless  and  until 
notice  in  writing  of  his  election  to  the  contrary  is 
filed  with  State  Bureau  of  Labor  Statistics.  V 

Therefore,  appellee,  to  have  a  right  to  maintain  this 
suit,  must  prove  that  appellant  had  rejected  the  act, 
and  to  do  this  must  first  show  appellant  had  filed  such 
a  notice  with  the  Bureau  named  in  the  act.  The  orig- 
inal notice  without  proof  of  the  filing  in  accordance 
witii  the  act  would  not  be  sufBdent.  The  objection  to 
the  notice,  that  the  notice  applied  to  1912  and  not  to 
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1913,  we  dispose  of  with  the  reasons  given  for  holding 
that  at  the  time  of  the  accident  appellant  was  oper- 
ating under  the  negative  election  made  and  not  with- 
drawn. 

The  objection  that  the  copy  is  not  the  best  evidence 
is  without  merit  because  we  may  assume  that  the  Leg- 
islature, by  providing  that  the  original  was  to  be  filed 
in  one  of  the  departments  of  State  created  by  it,  in- 
tended to  make  it  a  public  document  subject  to  the 
protection  and  respect  such  documents  are  to  receive. 
That  would  preclude  any  argument  that  it  is  a  docu- 
ment of  interest  only  to  employer  and  employee  and 
ready  to  be  produced  by  either  in  court  at  will  or  upon 
notice. 

The  rule  is  if  this  became  a  public  document  by  law, 
whether  judicial  or  nonjudicial,  one  which  the  public 
has  the  right  to  inspect,  and  one  which  could  not,  with- 
out inconvenience  to  the  public  interests,  be  removed 
from  its  place  of  custody  may  be  proved  by  copies  ex- 
emplified or  otherwise  duly  authenticated.  Burr  Jones 
Law  of  Evidence,  vol.  2,  sec.  534.  This  being  the  law, 
this  copy  was  not  secondary  evidence  but  the  best  evi- 
dence and  needed  no  foundation  to  support  it.  Under 
the  common  law,  without  statutory  provision,  was  this 
notice  properly  authenticated  and  entitled  to  admis- 
sion in  evidence  T 

This  act  makes  the  filing  of  a  notice  with  the  Bureau 
of  Labor  Statistics  prima  facie  evidence  of  its  exe- 
cution and  by  analogy  would  give  like  effect  to  a  cer- 
tified copy  thereof,  certified  to  by  the  person  charged 
with  the  custody  of  the  original.  The  notice  in  this 
case  and  its  filing  with  the  proper  department  of  State 
the  appellant  does  not  by  pleading  deny  the  execution 
of  the  notice  or  filing  of  same  thereby  waiving  proof 
either  of  execution  or  filing  of  same. 

The  notice  and  the  certificate  offered  in  evidence 
were  the  best  evidence  and  admissible  under  the  plead- 
ings.   Under  the  contention  of  appellant  as  to  the  ad- 
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mission  of  improper  evidence,  appellee,  over  the  ob- 
jection of  appellant  on  redirect  examination,  asked  wit- 
ness Lloyd  Murphy  whether  or  not  on  this  trip  of 
cars  there  were  any  lights  except  what  were  on  the 
motor.  Answer.  "There  were  no  lights  except 
those  on  the  motor."  Again,  with  witness  Sweet,  ap- 
pellee inquired  what  was  between  the  cars  on  this  trip 
to  keep  the  cars  from  getting  loose  if  they  became  dis- 
connected or  uncoupled.  Answer.  *  *  There  wasn  't  any- 
thing." 

The  averments  of  the  declaration  is  the  notice  to 

fendant  of  the  charges  he  has  to  meet.  He  is  not 
presumed  to  meet  other  or  different  charges,  of  statu- 
tory violations  especially.  Appellee  concedes  this  evi- 
dence incompetent,  but  insists  it  is  not  reversible  error. 
Our  Supreme  Court  has  said:  ''A  plaintiff  must  re- 
cover, if  at  all,"  upon  the  specific  acts  of  negligence 
alleged  in  his  declaration,  "and  in  the  application  of 
this  rule  to  actions  for  negligence  plaintiff  cannot  al- 
lege a  specific  act  of  negligence  and  recover  upon  proof 
of  negligence  of  a  different  character. ' '  Chicago  <&  E. 
I.  R.  Co.  V.  DriscoU,  176  HI.  336. 

This  was  not  evidence  adduced  by  a  witness  at- 
tempting to  explain,  but  a  deliberate  attempt  to  bring 
forth  before  the  jury  evidence  of  other  and  further 
negligence  upon  which  the  jury  might  base  a  finding. 
It  does  not  belong  to  that  class  of  cases  cited  by  ap- 
pellee which  hold  although  error  not  reversible  error. 
The  appellant  complains  and  assigns  as  error  the  giv- 
ing of  appellee  *s  fourth,  fifth  and  sixth  instructions. 

The  fourth  instruction  is  on  the  measure  of  damages 
and  the  only  instruction  of  the  series  on  that  subject, 
and  directs  the  jury  to  allow  appellee  such  damages  as 
the  jury  may  find  from  the  greater  weight  of  all  the 
evidence  that  said  widow  and  next  of  kin  have  suffered, 
not  exceeding  sum  claimed  by  plaintiff  in  her  declara- 
tion. 

This  instruction  is  in  violation  of  the  statute  which 
limits  the  recovery  to  the  pecuniary  loss  of  the  widow 
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and  heirs  at  law,  and  is  the  only  evidence  to  be  con- 
sidered on  that  subject.  It  is  further  subject  to  the 
objection  of  keeping  before  the  jury  the  amount 
claimed  in  the  declaration,  $10,000,  which  is  not  evi- 
dence. Appellee  concedes  this  instruction  is  not  in 
line  with  authorities,  but  says  it  is  not  reversible  error. 
It  will  not  be  necessary  to  extend  this  opinion  upon  this 
error,  but  we  will  adopt  what  has  been  said  by  the  Su- 
preme Court  in  the  case  of  Illinois  Cent.  R.  Co.  v. 
Johnson,  221  HI.  47  and  in  the  case  of  Pate  v.  Qus 
Blair  Big  Muddy  Coai  Co.,  158  HI.  App.  578,  and  al- 
though  in  a  recent  case  the  Supreme  Court  held  this 
instruction  was  not  reversible  error,  it  was  because  it 
was  accompanied  by  other  instructions  upon  the  same 
subject  which  correctly  stated  the  law. 

The  fifth  and  sixth  instructions  did  not  correctly 
state  the  law  applicable  to  the  pleadings  and  should 
not  have  been  given,  the  fifth  referring  to  plaintiff's 
case.  The  plaintiff's  case  should  be  confined  to  the 
averments  of  the  declaration,  and  where  the  declara- 
tion sets  out  in  what  particular  the  instrumentalities 
were  unsafe,  the  jury  should  not  be  allowed  to  specu- 
late what  was  a  safe  and  what  was  an  unsafe  place  to 
work,  as  was  done  in  the  sixth  given.  On  the  fifth,  see 
City  of  Chicago  v.  Fields,  139  HI.  App.  250.  On  the 
sixth,  see  Nordhatts  v.  Vandalia  R.  Co.,  242  HI.  166. 

The  objection  as  to  remarks  of  counsel  is  well  taken, 
and  while  of  itself  might  not  reverse  this  case  they 
materially  assist.  It  is  a  matter  of  common  knowledge 
that  before  the  average  jury  the  individual  against 
a  corporation  is  not  required  to  make  any  sentimental 
appeal  to  secure  a  verdict  upon  the  facts,  if  he  has  any 
facts,  and  why  their  representatives  will  persist  in  this 
kind  of  practice  is  beyond  explanation  to  the  average 
and  distinterested  mind.  The  corporation  is  entitled 
to  no  more  but  to  as  much  consideration  in  court  as 
any  other  party  to  a  law  suit.    The  rules  of  court  and 
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ethics  of  the  profession  require  courteous  treatment 
of  parties  and  witnesses. 

The  remarks  made  by  counsel  for  appellee  in  the 
argument  of  the  case  are  in  line  with  those  frequently 
condemned  by  our  courts,  and  if  counsel  wish  to  pro- 
tect and  sustain  verdicts  it  is  with  them  to  prevent 
errors  and  complaints  of  this  kind.  Pate  v.  Qus  Blair 
Big  Muddy  Coal  Co.,  158  LI.  App.  578 ;  Parlin  <&  Oren- 
dorff  Co.  V.  Scott,  137  HI.  App.  454;  Wabash  R.Co.  v. 
BUlings,  212  HI  37. 

Therefore,  on  account  of  the  errors  above  referred 
to  and  sustained,  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Demalaln  Justice^  Appellant,  y.  Jolin  S.  Stoneeipher 

et  aL,  Appellees. 

1.  Bills  and  notes,  f  251* — when  person  tahinff  note  after  mcr 
turity  not  charffeahle  toith  notice  of  equities  of  third  person,  A 
person  taking  past  due  paper  is  chargeable  with  notice  of  all 
equities  existing  between  the  original  parties  to  the  paper,  the 
makers  and  payee,  but  he  is  not  charged  with  notice  of  the  equities 
of  third  persons. 

2.  Bills  and  notes,  |  147* — sections  5B  and  59  of  NegotiaJfle  In- 
strument Act  construed.  Sections  52  and  69  of  the  Negotiable  In- 
strument Act.,  J.  ft  A.  ^  7691,  7698,  do  not  take  from  nor  add  to  the 
law  as  to  what  constitutes  a  valid  and  binding  transfer  of  nego- 
tiable paper  between  indorser  and  indorsee  so  far  as  the  rights  of 
innocent  purchasers  are  concerned. 

8.  Bills  and  notes,  f  247* — when  person  taking  notes  through 
unauthorized  transfer  takes  free  from  claim  of  owner.  Where  an 
owner  of  notes  indorsed  them  in  blank  and  deposited  them  with  a 
banker  for  safe-keeping  and  the  banker  without  authority  nego- 
tiated them  to  a  third  party  as  collateral  security  for  his  own  in- 
debtedness, held  on  bill  for  an  accounting  filed  by  the  owner 
against  the  banker  and  such  third  party  that  though  the  evidenoe 


•See  nilnoto  Notes  Dlseet,  Voli.  XI  to  XV,  and  ComolattTO   Qnarterlj, 
topic  and  Motion  number* 
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showed  the  relation  of  a  trusteeship  between  the  owner  and  the 
banker  such  third  party  took  good  title  to  the  paper  in  the  absence 
of  evidence  showing  that  he  took  with  knowledge  of  the  banker's 
claim  of  ownership. 

MoBbidi,  J.,  took  no  part  in  the  consideration  and  decision  of  this 
case. 

Api>eal  from  the  Circuit  Court  of  Marion  county;  the  Hon.  Jambs 
C.  McBbids,  Judge,  presiding.  Heard  in  this  court  at  the  ]i£arch 
term,  1914.  AfOrmed.  Opinion  filed  July  28,  1914.  Certiorari  al- 
lowed by  Supreme  Court 

BuNDY  &  Wham  and  Holt  &  "Wilsok,  for  appellant. 
Kagy  &  Vaitobbvobt,  for  appellees. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

The  appellant  filed  in  the  Circiut  Court  his  bill  for 
accounting  against  appellee  and  other  respondents. 
The  allegations  of  the  bill,  in  substance,  were:  That 
appellant  on  the  thirteenth  day  of  May,  1912,  left  with 
John  S.  Stonecipher,  who  was  then  doing  and  carrying 
on  a  banking  business  under  the  name  and  style  of 
Citizens '  Bank  of  Salem,  Illinois,  for  saf e-keeping  and 
return  on  demand,  nine  promissory  notes  amounting 
to  a  total  of  $2,686,  some  of  which  were  secured  by  real 
estate  mortgages  and  some  of  which  were  not,  all  of 
which  were  past  due,  together  with  a  school  order  for 
$52.50,  one  certificate  of  ten  shares  of  stock  in  the 
State  Bank  of  luka,  Illinois,  and  also  several  deeds  of 
conveyance  to  real  estate  and  certain  insurance  poli- 
cies, all  standing  in  the  name  of  Demalian  Justice 
and  belonging  to  him;  that  a  demand  in  writing  was 
made  by  appellant  prior  to  the  commencement  of  suit 
upon  John  S.  Stonecipher  and  the  said  Citizens*  Bank 
of  Salem,  Illinois,  and  that  they  failed  and  refused  to 
return  to  appellant  any  of  the  above  mentioned  papers 
and  securities ;  that  the  said  John  S.  Stonecipher,  act- 
ing either  for  himself  or  on  account  of  said  Citizens' 
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Bank,  without  authority  from  appellant  and  in  fraud 
of  his  rights,  negotiated  to  the  Bridgeport  State  Bank 
or  to  the  defendant  T.  M.  Mooney,  the  Joseph  Stan- 
ford note  and  real  estate  mortgage  $500,  the  Ed.  Beck 
note  unsecured  $300,  the  "W.  A.  Lowry  note  and  real 
estate  mortgage  $150,  the  G.  M.  Abney  note  and  real 
estate  mortgage  $250,  the  Francis  D.  Carter  note  and 
real  estate  mortgage  $800,  the  Albert  Jourdan  note 
and  bond  for  a  deed  in  connection  therewith  $400,  all  as 
collateral  security  for  certain  indebtedness  owing  by 
said  Stoneciphher  to  the  Bridgeport  State  Bank  and 
T.  M.  Mooney;  that  the  same  were  all  past  due  and 
that  the  said  Bridgeport  State  Bank  and  T.  M.  Mooney 
took  and  received  the  said  notes  and  mortgages  and 
each  of  them  subject  to  all  the  rights  and  equities  of 
appellant. 

The  bill  further  alleges  that  said  Stonecipher,  with- 
out authority  of  appellant  and  in  fraud  of  his  rights, 
assigned  ten  shares  of  luka  Bank  Stock,  and  that  the 
said  Stonecipher  collected  certain  notes  and  the  inter- 
est thereon  for  which  he  failed  to  account,  which  is  not 
involved  in  this  appeal.  The  bill  further  alleges  that 
said  Stonecipher  and  the  said  Citizens '  Bank  and  each 
of  them  held  the  said  property  in  trust  for  appellant, 
and  should  account  and  turn  over  to  appellant  all  of 
said  property  in  their  respective  hands.  The  bill  al- 
leges that  the  Bridgeport  State  Bank  was  threatening 
to  collect  the  principal  and  interest  of  said  notes  in 
their  hands  and  apply  the  same  on  the  indebtedness  of 
Stonecipher.  The  prayer  was  for  an  accounting  with 
all  of  said  defendants,  and  to  enjoin  them  from  dis- 
posing of  all  the  property  now  in  their  possession  and 
from  collecting  either  principal  or  interest ;  that  proc- 
ess was  duly  served  on  all  parties  defendant  in  said 
bill;  that  separate  answers  were  filed  to  said  bill  by 
John  S.  Stonecipher,  The  Farmers*  and  Merchants' 
National  Bank  of  Nashville,  Illinois,  T.  M.  Mooney  of 
Bridgeport,  Illinois,  The  Citizens'  Bank  and  William 
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A.  Mills,  trustee  in  bankruptcy  of  the  estate  of  John 
S.  Stonecipher,  the  last  named  some  time  after  the  com- 
mencement of  this  proceeding  having  entered  his  ap- 
pearance and  filed  answer;  that  the  said  defendants 
and  makers  of  the  notes  and  obligations  hereinbefore 
mentioned,  Joseph  Stanford,  Sarah  Stanford,  W.  A. 
Lowry,  Sallie  Lowry,  G.  M.  Abney,  Francis  D.  Carter, 
Albert  Jourdan,  State  Bank  of  luka,  Illinois,  and  Ed. 
Beck,  were  defaulted. 

The  rights  of  the  several  parties,  except  as  between 
appellant  and  the  Bridgeport  State  Bank  of  Bridge- 
port, Illinois,  having  been  by  the  decree  of  the  trial 
court  settled,  determined  and  not  appealed  from  will 
not  be  in  this  opinion  further  discussed  or  referred 
to  except  as  it  becomes  necessary  to  dispose  of  the 
question  of  right  between  appellant  and  the  Bridgeport 
State  Bank  of  Bridgeport,  Illinois,  appellee. 

The  Bridgeport  State  Bank  answered  the  bill  of  ap- 
pellant, averring  that  the  notes,  mortgages  and  securi- 
ties held  by  it  were  formerly  the  property  of  Demalian 
Justice,  appellant,  were  indorsed  by  Demalian  Justice 
and  transferred  to  Stonecipher  for  a  valuable  consid- 
eration, and  that  the  same  became  its  property  in  the 
regular  course  of  its  business  by  purchase  for  a  valu- 
able consideration  made  in  good  faith  without  any 
knowledge  of  any  claim  of  Demalian  Justice  in  and  to 
the  same.  Upon  the  issue  so  joined,  appellant  and  ap- 
pellee offered  evidence  upon  the  hearing  before  the 
chancellor,  and  the  chancellor  found  for  appellee  and 
entered  decree  accordingly. 

The  facts,  as  they  appear  from  the  record  that  are 
in  dispute,  more  particularly  concern  a  transaction  be- 
tween appellant  and  one  of  the  defendants  John  S. 
Stonecipher.  Appellant  on  the  thirteenth  day  of  May, 
1912,  went  to  the  place  of  business  of  John  S.  Stone- 
cipher, who  had  been  his  personal  friend  and  attorney 
for  years,  and  left  with  him  his  valuable  papers.  The 
notes  mentioned  in  the  record  he  indorsed  in  blank  and 
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turned  over  and  delivered  all  the  papers  to  Stone- 
cipher,  on  that  day,  Stonedpher  at  the  time  delivering 
to  appellant  the  following  receipt: 
''$5439.30.  Salem,  III.,  May  13, 1912. 

Eeceived  of  Demalian  Justice,  Five  Thousand  Four 
Hundred  Thirty-nine  30/100  Dollars.  Deeds  to  all  my 
real  estate  including  insurance  policies  on  same. 

For  Collection,  Safe-keeping,  etc. 
No. John  S.  Stoneciphee.'* 

From  the  evidence  the  word  ''Collection"  was 
erased.  Considerable  space  and  time  is  devoted  in  the 
argument  as  to  what  was  said  between  appellant  and 
Stonecipher  at  the  time  of  signing  this  receipt,  and 
the  day  previous  as  to  the  object  and  purpose  of  this 
transaction,  all  of  which  tends  to  show  that  both  of 
the  parties  were  persons  of  considerable  business  ex- 
perience and  competent  to  take  care  of  their  interest 
in  a  business  transaction,  and  which  evidence  was 
competent  to  etsablish  the  relation  of  trusteeship  be- 
tween appellant  and  Stonecipher,  and  might  be  com- 
petent in  this  proceeding  against  appellee  if  it  was 
followed  by  evidence  that  on  June  6,  1912,  at  the  time 
Stonecipher  pledged  these  notes  to  appellee  as  col- 
lateral for  a  loan  to  him  of  $3,000,  appellee  had  knowl- 
edge, of  the  claim  of  appellant  as  to  ownership  of  these 
notes,  but  no  such  contention  appears  from  the  argu- 
ment nor  from  the  record,  and  so  the  only  part  of  the 
transaction  between  appellant  and  Stonecipher  affect- 
ing the  rights  of  appellee,  as  between  appellee  and  ap- 
pellant, is  what  was  the  effect  of  a  blank  indorsement 
by  appellant,  payee  in  these  several  notes,  and  delivery 
of  them  to  Stonecipher,  by  him. 

The  argimient  of  appellant  as  to  consideration  of 
this  evidence  and  the  citation  of  authorities  is  based 
upon  his  statement  and  quotation  of  the  Statute  (Sec- 
tion 59,  Chap.  98,  Negotiable  Instrument  Act,  J.  & 
A.  ^  7698),  as  follows :  "Every  holder  is  deemed  prima 
facie  to  be  a  holder  in  due  course ;  but  when  it  is  shown 
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that  the  title  of  any  person  who  has  negotiated  the 
instrument  was  defective,  the  burden  is  on  the  holder 
to  prove  that  he  or  some  person  under  whom  he  claims 
acquired  the  title  as  a  holder  in  due  course.'*  And 
further  quotation  from  section  52  of  the  same  Act  (J. 
&  A.  ^  7691)  as  to  who  is  a  holder  in  due  course.  The 
two  sections  of  the  statute  quoted  do  not  take  away 
from  nor  add  to  the  law  as  to  what  constitutes  a  valid 
and  binding  transfer  of  negotiable  paper  between  in- 
dorser  and  indorsee,  so  far  as  the  rights  of  innocent 
purchasers  are  concerned.  The  name  of  a  payee  upon 
the  back  of  a  negotiable  instrument  will  transfer  the 
legal  title  to  the  same.  Kistner  v.  Peters,  223  HI.  607 ; 
Keerum  v.  Blue,  240  111.  188.  If  appellant  transferred 
by  indorsement  the  legal  title  to  these  notes  and  by 
delivery  of  the  possession  of  the  same  to  Stonecipher, 
where  in  the  evidence  is  there  anything  showing  that 
the  title  of  Stonecipher  was  defective?  Even  the  re- 
ceipt makes  no  reference  to  these  notes  or  the  indorse- 
ment. The  fact  that  three  of  the  notes  on  the  dates  of 
indorsement  by  Justice  to  Stonecipher  were  past  due 
does  not  affect  the  validity  of  the  indorsement  nor 
make  the  title  to  the  paper  defective.  A  person  taking 
past  due  paper  is  chargeable  with  notice  of  all  equities 
existing  between  the  original  parties  to  the  paper, 
makers  and  payee,  but  he  is  not  charged  with  the 
equities  of  third  persons.  F.  M.  C.  A.  Gym.  Co.  v. 
Rockford  Nat  Bcmk,  179  111.  599;  SchuUz  v.  Saroelo- 
witz,  191  111.  249.  There  being  no  evidence  showing  a 
defective  title  to  this  paper  on  the  sixth  day  of  June, 
1912,  no  burden  rested  upon  the  holder,  the  Bridge- 
port State  Bank,  to  prove  that  it  or  Stonecipher  ac- 
quired the  title  in  due  course.  Without  a  defective 
title  and  the  burden  imposed  as  a  consequence  thereof, 
the  contention  of  appellant  becomes  a  matter  between 
appellant  and  Stonecipher  of  a  misuse  of  the  paper  or 
the  proceeds  thereof  without  the  restriction  as  to  its 
use  written  into  the  indorsement  and  no  notice  brought 
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to  the  knowledge  of  fhe  appellee  and  independent  of 
the  rights  and  eqnities  of  the  parties  to  the  original 
undertaking. 

The  Bridgeport  State  Bank  having  a  good  title  to 
this  pai>ery  without  knowledge  of  what  the  transaction 
between  appellant  and  Stonedpher  was,  it  becomes 
immaterial  in  the  determination  of  the  issue  here  in- 
volved. The  makers  of  these  notes  are  making  no  de- 
fense, and  as  to  what  defenses  they  might  interpose  is 
likewise  immaterial  The  rights  between  appellant 
and  Stonedpher  have  been  by  this  decree  determined : 
That  appellant  volmitarily  put  the  power  in  the  hands 
of  his  trusted  friend,  for  some  reason,  by  the  indorse- 
ment and  delivery  of  these  notes  to  dispose  of  as  he 
saw  fit  and  proper;  that  he  cannot  now  be  heard  to 
say  that  his  own  friend  and  trustee  perpetrated  a 
fraud  upon  him,  appellant,  which  from  the  evidence 
was  known  only  to  appellant  and  the  person  he  selected. 
The  party  to  suffer  by  such  a  transaction  is  the  party 
who  puts  the  wheels  in  motion  and  makes  such  an  end 
possible. 

We  are  of  the  opinion  this  decree  is  right  in  law  and 
equity.  That  the  Bridgeport  State  Bank  did  not  take 
the  notes  and  securities  subject  to  any  rights  or 
equities  of  appellant,  but  took  them  in  the  regular 
course  of  business  in  good  faith  and  for  a  valuable 
consideration  which  has  not  been  satisfied.  The  judg- 
ment and  decree  will  therefore  be  affirmed. 

Affirmed. 

Mb.  Jttstiob  MoBbide  took  no  part  in  the  considera- 
tion and  decision  of  this  case. 
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Clay  Freeliett,  Administrator,  Appellee,  t.  I!lIiioi8 
Central  Railroad  Company,  Appellant. 

(Not  to  be  reported  in  f  nlL) 

Appeal  from  the  Circuit  Conrt  of  Pulaski  county;  tlie  Hon. 
WnxiAic  N.  BuTLEB,  Judge,  presiding.  Heard  In  tills  court  at  tlie 
liiarch  term,  1914.  Reversed  and  remanded.  Opinion  filed  July  28, 
1914. 

Statement  of  the  Case. 

Action  by  Clay  Frechett,  administrator  of  the  estate 
of  Lewis  W.  Johnston,  deceased,  against  the  Illinois 
Central  Bailroad  Company  to  recover  for  wrongfully 
causing  the  death  of  deceased. 

The  declaration  consisted  of  five  counts  which  are 
distinguished  as  follows: 

The  first  count  simply  charges  negligence  in  the 
handling  of  the  train  run  at  excessive  rate  of  speed  in 
the  nighttime,  without  beU  or  whistle  being  sounded 
and  without  a  headlight. 

The  second  count,  and  the  count  under  which  de- 
fendant was  found  guilty,  charges  that  the  railroad  of 
defendant  crossed  a  certain  traveled  way  in  said  vil- 
lage used  by  the  public  as  a  crossing  for  pedestrians 
at  a  point  a  short  distance  north  of  the  passenger  sta- 
tion at  Ullin  and  had  been  so  used  for  fifteen  years, 
and  as  deceased  was  traveling  as  heretofore  mentioned, 
defendant,  by  its  servants,  as  heretofore  mentioned 
drove  a  certain  train  towards  the  traveled  way  and 
while  deceased  was  rightfully  traveling  upon  said 
traveled  way  defendant  willfully,  wantonly  and  negli- 
gently drove  and  managed  said  train  in  tHat  the  loco- 
motive was  without  a  headlight,  although  dark,  and 
was  run  at  a  reckless  and  dangerous  speed  in  Ullin, 
to  wit,  forty-five  miles  per  hour,  and  no  bell  or  whistle 
sounded,  and  that  by  and  through  the  carelessness, 


378  Appellate  Cotjbts  op  Illinois. 

Frechett  v.  Illinois  Central  R.  Co.,  188  111.  App.  377. 

wantonness  and  willful  negligence  Johnston  was  killed. 

The  third  connt  charges  the  traveled  way  was  nsed 
hy  the  puhlic  by  and  with  consent,  acquiescence  and  in- 
vitation of  defendant,  in  other  respects  similar  to  the 
first  count. 

The  fourth  count  charges  a  public  highway  to  be  at 
the  place  where  Johnston  was  killed  and  negligent 
operation  as  in  the  first  count. 

The  fifth  count  also  charges  a  public  highway  and 
failure  to  give  statutory  signals. 

Defendant  to  this  declaration  filed  the  plea  of  not 
guilty,  and  upon  trial  of  the  issues  so  joined  by  a  jury 
a  verdict  was  returned  finding  defendant  guilty  as 
charged  in  the  second  count  of  the  declaration  and  fix- 
ing plaintiff's  damages  at  the  sum  of  eight  thousand 
dollars.  A  motion  for  new  trial  was  overruled. 
From  a  judgment  entered  on  the  verdict,  defendant 
appeals. 

The  facts  show  that  at  the  place  where  the  deceased 
was  struck  by  the  train  the  defendant  had  constructed 
a  cinder  walk  leading  up  to  its  tracks  nearly  opposite 
its  depot,  that  the  walk  had  been  used  by  pedestrians 
and  that  the  deceased  on  the  morning  of  the  accident, 
before  daylight,  left  his  residence  to  go  to  his  place 
of  business  and  proceeded  along  this  walk  until  he 
came  to  defendant's  tracks  and  when  he  attempted  to 
cross  the  tracks  was  struck  by  a  through  train.  There 
was  a  controverted  question  of  fact  as  to  the  time  of 
the  accident  and  as  to  what  train  struck  deceased. 

L.  M.  Bradley,  W.  W.  Babb  and  Chables  E.  Fbibich, 
for  appellant;  Blbwbtt  Lee  and  W.  S.  Hoeton,  of 
counsel. 

Wall  &  Mabtik  and  James  Likqle,  for  appellee. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deelslon. 

1.  Plbadiko,  f  466* — wT^en  defective  count  in  declaration  sufflr 
dent  after  verdict,  A  count  In  a  declaration  which  states  a  good 
cause  of  action  In  a  defective  way  Is  good  after  verdict. 

2.  Railroadb,  (  683* — when  evidence  of  wanton  or  wilful  negli- 
gence sufficient  to  go  to  jwry.  In  an  action  against  a  railroad  com- 
pany to  recover  for  the  death  of  a  pedestrian  alleged  to  have  been 
struck  by  one  of  defendant's  through  trains  while  the  deceased  was 
attempting  to  cross  defendant's  tracks  near  Its  depot,  evidence  held 
sufficient  to  go  to  the  jury  on  the  question  whether  the  defendant 
was  guilty  of  wanton  and  willful  negligence.  It  appearing  that  at 
the  place  where  deceased  attempted  to  cross  the  tracks  the  defend- 
ant had  constructed  a  cinder  path  leading  up  to  Its  tracks,  and 
that  the  engine  was  running  at  a  high  and  dangerous  rate  of  speed, 
without  a  headlight  or  a  bell  being  rung. 

3.  Railboads,  S  577* — admisHihility  of  evidence.  In  an  action 
against  a  railroad  company  for  wrongfully  causing  the  death  of 
plaintiff's  intestate  alleged  to  have  resulted  through  the  negligent 
operation  of  defendant's  train  so  as  to  strike  the  deceased  when 
he  was  attempting  to  cross  defendant's  tracks  at  a  point  near  de- 
fendant's depot,  evidence  as  to  the  locality,  streets  and  cross-streets, 
location  of  depot  and  acts  of  the  defendant  in  the  building  of  a 
cinder  walk,  tending  to  prove  that  the  travel  of  such  way  was  by 
the   defendant's   invitation,   held   properly   admitted. 

4.  Railboads,  S  593* — when  instruction  as  to  wilful  and  wanton 
negligence  erroneous.  In  an  action  against  a  railroad  company  to 
recover  for  the  death  of  a  pedestrian  alleged  to  have  been  caused 
by  being  struck  by  one  of  defendant's  trains  while  deceased  was 
attempting  to  cross  defendant's  railroad  tracks,  an  instruction 
directing  the  jury  to  find  for  plaintiff  if  they  believed  from  the  evi- 
dence that  the  defendant  carelessly  and  negligently  operated  its 
train  in  the  manner  and  form  as  charged  in  the  declaration  and 
that  such  negligence  amounted  to  wanton  and  wilful  negligence, 
held  erroneous  as  not  confining  the  jury  to  a  count  in  the  declaration 
in  which  wanton  and  wilful  negligence  was  charged  and  also  ob- 
jectionable as  not  stating  the  facts  that  constitute  wanton  and  wil- 
ful negligence. 

6.  Death,  (  73* — when  instruction  on  question  of  damages  olh 
jectionahle.  In  an  action  for  death  resulting  from  wrongful  act, 
an  instruction  stating  that  the  plaintiff  is  not  required  "to  furnish, 
in  the  proofs,  any  definite  or  specific  basis  for  the  computation 
o(  said  damages,  but  that  such  question  is  for  the  jury  to  deter- 
mine as  practical  men  according  to  the  evidence  and  all  the  facts 
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and  circumBtances  proven  In  the  caBe,"  held  objectionable  as  not 
limiting  the  pecuniary  injuries  resulting  to  the  widow  and  next 
of  kin«  and  the  giving  of  the  instruction  held  reversible  error. 


Henry  G.  Wahlmami^  Administrator^  Plaintiff  in  Er- 
ror^ y.  C.  Becker  Hilling  Company,  Defendant  in 
Error. 

1.  Master  Ain>  sbbvaut,  (  98*— i>6r«on«  entitled  to  protectUm  of 
statute  requiring  machinery  to  he  guarded.  An  employee  who  Is 
the  head  miller  in  a  mill  and  in  charge  of  the  machinery,  held  not 
deprived  of  the  protection  of  section  89,  ch.  48,  Kurd's  R.  S.,  J.  ft  A. 
f  5386,  requiring  machinery  to  be  guarded,  for  the  reason  he  Is  a 
superintendent  of  the  mill,  where  his  care  and  management  of  the 
machinery  was  subject  to  the  decision  of  the  operators  of  the  mill 
and  besides  looking  after  the  machinery  it  was  a  part  of  his  duties 
to  work  in  the  mill  as  a  miller. 

2.  Mastsb  and  seevant,  (  98* — persons  charged  vHth  etatutory 
duty  of  guarding  machinery.  Section  93,  ch.  48,  Kurd's  R.  8.,  J.  ft 
A.  f  5390,  was  intended  to  require  the  owner,  lessee  or  person  in 
charge  of  a  mill  to  remedy  defects  by  placing  guards  where  needed, 
and  it  was  not  intended  that  the  burden  should  be  cast  upon  an 
employee,  though  a  machinist,  to  look  after  the  improvements  in 
the  machinery,  where  the  owner  and  operator  of  the  plant  was 
present  and  in  charge  of  the  operation  of  the  milL 

3.  Masteb  and  seevant,  S  9S*— penalty  imposed  for  violaticn  of 
statute  requiring  m^ichinery  to  he  guarded.  The  penalty  imposed 
on  an  employer  who  fails  to  comply  with  the  statute  relating  to 
guarding  of  machinery  is  to  take  away  from  him  the  defenses  of 
contributory  negligence  and  assumed  risk. 

4.  BlASTEB  AND  SEEVANT,  (  770* — When  direction  of  verdict  imr 
proper.  In  an  action  to  recover  for  the  death  of  an  employee  In  a 
mill  alleged  to  have  been  caused  by  failure  of  the  employer  to 
place  guards  about  a  belt  and  pulley  as  required  by  section  89, 
ch.  48,  Kurd's  R.  8.,  J.  ft  A.  1  6386,  a  direction  of  a  verdict  for 
defendant  on  the  ground  the  deceased  was  such  a  superintendent  of 
the  mill  as  would  deprive  him  of  the  benefits  of  the  statute,  held 
error  where  there  was  evidence  that  he  was  an  employee  whose 
business  it  was  to  not  only  look  after  the  machinery  but  to  perform 
work  which  required  him  to  pass  near  the  belt  and  pulley. 
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Error  to  the  drcuit  Gourt  of  Randolph  county;  the  Hon.  Osoaaa 
A.  Chow,  Judge,  presiding.  Heard  in  thie  court  at  the  March 
term,  1914.    ReYereed  and  remanded.    Opinion  filed  July  28,  1914. 

A.  D.  BiEss  and  A.  E.  Gbjsusblj  for  plaintiff  in  error. 

A.  C.  Bgllluger,  J.  M.  Lashlby  and  H.  Guly  Hornbb, 
for  defendant  in  error. 

Mb.  Justiob  MoBbidb  delivered  the  opinion  of  the 
conrt. 

At  the  close  of  the  trial  in  the  conrt  below  the  presid- 
ing judge  directed  a  verdict  for  the  defendant,  and  the 
plaintiff  prosecutes  this  writ  of  error  seeking  a  re- 
versal of  the  order  made  by  the  lower  court.  A  de- 
scription of  the  machinery  is  not  very  fully  set  forth 
in  the  evidence  as  abstracted,  but  enough  appears  to 
show  that  there  were  two  rolls,  one  known  as  the  *  *  Nor- 
dyke  roll*'  and  the  other  **Allis  roll.'*  Attached  to 
these  rolls  were  pulleys,  one  larger  than  the  other,  over 
which  pulley  belts  passed  and  the  whole  machinery 
was  operated  by  steam  power.  The  belts  upon  these 
pulleys  at  times  slipped,  and  upon  such  occasions  it 
became  necessary  to  apply  upon  the  belt  a  dope  to 
prevent  it  from  slipping,  which  was  done  by  spread- 
ing this  dope  on  the  belt  near  the  pulleys  and  while 
the  machine  was  in  operation.  These  pulleys  were  not 
guarded  and  when  the  deceased,  Victor  Hahn,  was  at- 
tempting to  apply  some  of  this  dope  to  the  belt  so  as 
to  prevent  it  from  slipping,  he  in  some  manner  was 
caught  between  the  belt  and  the  pulley  and  killed. 
The  evidence  tends  to  show  that  these  pulleys  should 
have  been  guarded  by  crossbars  so  as  to  at  least  create 
a  less  liability  of  being  injured.  No  one  saw  the  de- 
ceased at  the  time  he  was  caught  by  the  pulleys,  and 
the  exact  manner  in  which  it  was  done  is  not  explained, 
but  the  evidence  tends  to  show  that  he  was  a  prudent, 
careful  man  about  his  work.    It  further  appears  that 
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he  was  the  head  miller  and  had  charge  of  the  milling 
machinery,  hut  the  stock  of  the  defendant  in  error  was 
owned  entirely  by  Conrad  and  Herman  Becker.  Con- 
rad was  president  and  Herman,  his  son,  was  secretary 
and  treasurer.  The  business  of  the  defendant  in  error 
was  transacted  by  Conrad  and  Herman  Becker,  who 
were  present  while  the  mill  was  in  operation  and  look- 
ing after  its  business.  It  is  said  by  some  of  the  wit- 
nesses that  Conrad  Becker  was  manager  of  the  mill 
and  that  Hahn  was  head  miller  and  that:  ''We  took 
orders  from  him  in  regard  to  the  running  or  repairing 
of  the  machinery  and  Mr.  Hahn  took  his  orders  from 
Mr.  Becker.  He  worked  for  Mr.  Becker  but  I  don't 
know  anything  about  his  taking  orders  from  Mr. 
Becker  as  to  how  the  machinery  should  be  managed.*' 

The  declaration,  omitting  the  formal  parts,  alleges 
that  the  said  machines  were  so  located  as  to  iexpose 
any  employee  of  the  defendant  passing  or  working 
with  the  said  machines  and  the  said  belts  and  pulleys 
to  the  danger  of  being  caught  and  dragged  in  and  in- 
jured by  said  belts  and  pulleys,  and  which  said  belts 
and  pulleys  could  practically  have  been  inclosed, 
fenced  or  otherwise  guarded  against  such  danger,  and 
that  it  became  the  duty  of  the  defendant  under  the 
statute  to  properly  inclose,  fence  or  otherwise  guard 
the  said  shafts,  pulleys  and  belts  of  said  machines  to 
protect  its  employees  working  with  or  about  said 
machines  from  danger  of  being  caught  and  injured 
thereby;  that  the  defendant  in  utter  disregard  of  its 
duty  in  this  behalf  wilfully,  carelessly  and  negligently 
failed  to  inclose,  fence  or  otherwise  guard  such  shaft- 
ing, pulleys  or  belts  in  any  manner  whatever,  and  that 
while  the  said  Victor  Hahn  was  in  the  discharge  of  his 
duty  as  miller  was  caught  by  his  right  arm  by  one  of 
the  said  belts  and  pulleys  and  injured,  from  which  in- 
jury he  shortly  thereafter  died. 

It  is  claimed  that  the  court  erred  in  directing  a  ver- 
dict for  the  defendant:    First,  because  there  was  evi- 
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dence  tending  to  show  that  the  deceased  was  an  em- 
ployee of  defendant  and  as  suoh  was  entitled  to  the 
benefit  of  the  statute  requiring  appellant  to  guard  its 
machinery  and  protect  its  employees;  and  secondly, 
that  there  was  evidence  tending  to  show  that  it  was 
practical  to  have  guarded  the  machinery  in  question. 

It  is  contended  by  counsel  for  defendant  that  as  de- 
ceased was  head  miller  and  superintendent  of  the 
machinery  that  it  became  his  duty  to  place  guards 
about  this  machinery,  and  having  failed  so  to  do  he 
or  his  representative  could  not  invoke  the  benefit  of 
the  statute,  and  this  is  the  principal  question  to  be 
determined,  as  the  evidence  fairly  tends  to  show,  and 
it  is  not  disputed,  that  it  was  practical  to  place  guards 
about  this  machinery. 

In  1909,  the  Legislature  passed  an  Act  to  provide 
for  the  health,  safety  and  comfort  of  employees  in 
factories,  mercantile  establishmehts,  mills  and  work- 
shops in  this  State,  which  became  effective  on  January 
1, 1910,  the  first  section  of  which  act  provided,  among 
other  things:  **A11  dangerous  places  in  or  about  mer- 
cantile establishments,  factories,  mills  or  workshops, 
near  to  which  any  employe  is  obliged  to  pass,  or  to  be 
employed  shall,  where  practicable,  be  properly  in- 
closed, fenced  or  otherwise  guarded.  No  machine  in 
any  factory,  mercantile  establishment,  mill  or  work- 
shop, shall  be  used  when  the  same  is  known  to  be  dan- 
gerously defective,  and  no  repairs  shall  be  made  to  the 
active  mechanism  or  operative  part  of  any  machine 
when  the  machine  is  in  motion.*'  Hurd's  R.  S.,  ch.  48, 
sec.  89,  (J.  &  A.  ^  5386.) 

It  appears  from  the  evidence  that  the  machinery  was 
installed  in  this  mill  in  the  year  1905  by  a  Mr.  Dorsey 
who  placed  the  machinery  in  this  mill  under  the  direc- 
tion of  Mr.  Becker,  and  he  says :  '*I  superintended  the 
placing  of  the  machinery  there.  Victor  Hahn  did  not 
do  it.  Mr.  Becker  was  the  man  I  dealt  with  in  a  busi- 
ness way.    He  was  the  man  who  had  to  pass  on  every- 
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thing  as  to  the  installation  of  the  machinery.  He  was 
around  there  almost  every  day,  both  he  and  his  son. 
I  consulted  with  him  about  this  machinery  only  in  a 
business  way.  I  employed  my  men  myself.  All  the 
superintendiiig  that  was  done  there  while  I  was  there 
I  did  myself.  I  said  that  Victor  Hahn  was  superin- 
tendent while  I  was  there  because  Mr.  Becker  intro- 
duced him  to  me  as  superintendent  and  head  miller 
and  after  the  mill  started  he  was  the  man  who  instruct- 
ed the  mill  hands.*'  The  evidence  of  the  other  wit- 
nessess  is  to  the  effect  that  the  Beckers  managed  and 
controlled  the  business  and  were  the  executive  repre- 
sentatives of  this  corporation,  and  while  the  evidence 
tends  to  show  that  the  ^ece^sed  Victor  Hahn  was  head 
miller  and  in  charge  of  the  machinery,  his  care  for  the 
machinery  and  management  of  it  was,  as  we  under- 
stand this  evidence,  at  all  times  subject  to  the  decision 
and  determination  of  the  Beckers.  In  other  words, 
Hahn  was  at  work  for  the  Beckers  at  a  salary  of  one 
hundred  and  twenty-five  dollars  per  month;  his  busi- 
ness was  to  look  after  the  machinery  and  if  anything 
became  out  of  repair  would  repair  it,  but  there  is  noth- 
ing in  this  record  to  show  that  he  was  authorized  to 
install  any  machinery  except  as  he  might  obtain  au- 
thority from  the  Beckers.  His  business  was  confined 
not  only  to  the  looking  after  the  machinery  but  he 
worked  in  the  mill  as  miller,  and  in  fact  at  the  time  that 
he  was  killed  he  was  engaged  at  work.  It  is  provided 
by  statute:  **If  any  elevator,  machine,  electrical  ap- 
paratus or  system  of  wiring,  or  any  part  or  parts 
thereof,  in  any  factory,  mercantile  establishment,  mill 
or  workshop,  are  in  an  unsafe  condition,  or  are  not 
properly  guarded,  where  reasonable  to  guard  the 
same,  the  owner  or  lessee,  or  his  agent,  superintendent 
or  other  person  in  charge  thereof,  shall,  upon  notice 
from  the  Chief  State  Factory  Inspector,  or  the  Assist- 
ant Chief  State  Factory  Inspector,  remedy  such  un- 
safe condition  within  a  reasonable  time  after  receiving 
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such  notice.'*  Section  93,  ch.  48,  Kurd's  B.  S.  (J.  &  A. 
IT  5390.)  The  evident  intention  of  this  statute  is  to  re- 
quire  the  owner,  lessee  or  person  in  charge  of  the  mill 
to  remedy  the  defect  by  placing  guards  where  needed. 
It  certainly  was  not  intended  that  this  burden  should 
be  cast  upon  one,  though  a  machinist,  to  look  after  the 
improvements  in  the  machinery  when  the  owner  and 
operator  of  the  plant  was  present  and  in  operation  of 
the  mill.  Especially  so  in  view  of  the  language  of  the 
Supreme  Court  in  the  case  of  Streeter  v.  Western, 
Wheeled  Scraper  Co.,  254  HI.  257,  which  says:  '*It 
imposes  upon  the  master  an  absolute,  specific  duty, — 
one  which  he  cannot  delegate  and  against  his  neglect 
of  which  he  ought  not  to  be  allowed  to  contract.  If 
the  employee  must  assume  the  risk  of  the  employer's 
violation  of  the  statute  the  act  is  a  delusion  so  far  as 
the  protection  of  the  former  is  concerned."  In  the 
same  case  the  Court  further  says,  in  speaking  of  the 
effect  of  this  statute  that :  *  *  The  effect  of  it  is  to  create 
a  new  situation  in  the  relation  of  master  and  servant, 
and  to  present  the  new  question  whether  the  doctrine 
of  assumption  of  risk  heretofore  applied  to  that  rela- 
tion should  apply  in  the  same  way  to  the  new  condi- 
tions. The  duty  of  the  master  has  been  changed.  He 
may  no  longer  conduct  his  business  in  his  own  way. 
He  may  no  longer  use  such  machinery  and  appliances 
as  he  chooses.  The  measure  of  his  duty  is  no  longer 
reasonable  care  to  furnish  a  safe  place  and  safe  ma- 
chinery and  tools,  but  in  addition  to  such  reasonable 
care  he  must  use  in  his  business  the  means  and  meth- 
ods required  by  the  statute.  The  law  does  not  leave 
to  his  judgment  the  reasonableness  of  enclosing  or 
protecting  dangerous  machinery,  or  permit  him  to  ex- 
pose to  increased  and  unlawful  dangers  such  of  his 
employees  as  may  be  driven  by  force  of  circumstances 
to  continue  in  his  employ  rather  than  leave  it  and  take 
chances  on  securing  employment  elsewhere  under  law- 
ful conditions.    The  guarding  of  the  machinery  men- 
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tioned  in  the  statute  is  a  duty  required  of  the  master 
for  the  protection  of  his  workmen,  and  he  owes  the 
specific  duty  to  each  person  in  his  employ.  To  omit 
it  is  a  misdemeanor  subjecting  him  to  a  criminal 
prosecution. ' ' 

It  is  said  by  counsel  for  defendant  that  the  cost  of 
repairing  or  placing  of  guards  over  these  pulleys 
would  be  but  a  trifle  and  that  the  deceased  could  easily 
have  placed  such  guards,  and  that  by  his  failure  so  to 
do  he  became  liable  for  a  penalty.  We  do  not  believe 
that  a  person  in  charge  of  the  machinery,  taking  care 
of  it,  as  the  deceased  was,  would  incur  a  penalty  for 
failure  to  install  machinery  that  he  had  not  been  di- 
rected by  the  master  to  place  therein  when  the  master 
was  actively  participating  in  and  managing  the  busi- 
ness of  the  going  concern.  This  duty  primarily  rested 
upon  Becker.  The  theory  that  the  plaintiff  cannot  re- 
cover because  of  his  failure  or  neglect  to  place  the 
guards  upon  the  machinery  must  be  based  upon  the 
principle  that  although  he  may  have  been  an  employee, 
as  he  certainly  was,  he  was  guilty  of  negligence  and 
assumed  the  risk  of  working  with  the  machinery  with- 
out guards.  But,  if  this  were  true,  it  would  not  excuse 
the  defendant  from  doing  what  the  law  requires  of  him, 
and  the  penalty  imposed  upon  the  defendant  is  to  with- 
draw from  it  the  defense  of  contributory  negligence 
and  assumed  risk.  The  Supreme  Court  of  this  State 
seems  to  construe  this  act  the  same  as  the  Mining  Act, 
for  it  says,  in  the  case  of  Streeter  v.  Western  Wheeled 
Scraper  Co.,  supra:  **For  many  years  we  have  held, 
in  the  construction  of  the  Mining  Act,  that  neither  as- 
sumed risk  nor  contributory  negligence  is  available  as 
la  defense  to  a  suit  for  damages  caused  by  a  wilful  vio- 
lation of  the  provisions  of  that  act.  Bartlett  Coal  S 
Mining  Co.  v.  Roach,  68  111.  174.  •  •  •  This  law 
was  passed  to  protect  employees,  and  in  view  of  the 
construction  given  to  the  Mining  Act  in  regard  to  the 
assumption  of  risk,  the  General  Assembly  must  have 
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supposed  that  the  same  construction  would  be  given 
to  this  act  in  that  regard. '*  Waiving  the  question  as 
to  the  effect  that  the  neglect  of  the  deceased  to  place 
guards  upon  these  pulleys  would  have  upon  the  right 
of  action  for  his  injury,  and  the  limiting  of  the  right 
of  defense  of  the  defendant,  yet  the  evidence  shows 
he  was  receiving  wages  and  not  only  looking  after  the 
machinery  but  was  performing  work,  and  performed 
such  work  as  required  him  to  pass  near  these  pulleys, 
and  there  was  at  least  evidence  tending  to  show  that 
he  was  an  employee,  and  the  evidence  was  not  of  that 
character  that  would  warrant  a  court  in  saying  that 
as  a  matter  of  law  he  was  such  a  superintendent  as 
would  deprive  him  of  the  benefits  of  the  statute.  We 
think  the  case  should  have  been  submitted  to  the  jury 
and  that  the  trial  court  erred  in  directing  a  verdict, 
and  the  judgment  of  the  lower  court  is  reversed  and 
the  cause  remanded. 

Reversed  and  renumded. 


¥.  W.  Cook  Brewing  Company^  Appellant,  y.  Hike  Yac- 

earo.  Appellee. 

1.  Sales,  §  199* — when  title  to  shipment  paa9es.  Where  a  con- 
tract of  sale  provides  that  a  shipment  shall  be  lo.b.  cars  at  the 
buyer's  place  of  business,  a  delivery  does  not  take  place  so  as  to 
vest  title  In  the  buyer  until  the  shipment  Is  delivered  at  such  place. 

2.  Ck)MMEBCE,  §  5* — when  interstate  shipments  not  prohibited. 
The  citizens  of  any  State  have  the  right  to  sell  and  ship  any  article 
of  commerce  to  a  citizen  of  another  State  unless  prohibited  by  Act 
of  Congress. 

3.  Commerce,  §  6* — when  importation  of  intoxicating  liquors  not 
prohibited.  Where  a  person  having  his  place  of  business  In  dry 
territory  In  this  State  orders  shipments  of  beer  f.  o.  b.  cars  at  his 
place  of  business  from  a  brewery  In  another  State,  held  such  sale 
and  shipment  was  not  prohibited  by  the  Act  of  Congress  passed 
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August  8,  1890,  nor  in  ylolation  of  the  Local  Option  Act  of  this 
State,  J.  ft  A.  HI  4637  et  aeq. 

4.  Intoxigatino  liquors,  §  268* — right  to  recover  purcTiase  price 
of  imported  liquors.  Where  intoxicating  liquors  are  purchased  and 
imported  into  dry  territory  in  this  State,  the  fact  that  the  seller  may 
have  known  that  it  was  the  intention  of  the  buyer  to  sell  them 
unlawfully  will  not  bar  a  recovery  by  the  seller  of  the  purchase 
price  where  there  is  no  statute  prohibiting  a  recovery  under  such 
conditions. 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
W.  W.  Clemens,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1914.  Reversed  and  remanded.  Opinion  filed  July  28, 
1914. 

Habtwbll  &  White,  for  appellant. 
Sawtbb  &  Otby,  for  appellee, 

Mb.  Justice  MoBbidb  delivered  the  opinion  of  the 
court. 

The  above  entitled  causes  were  consolidated  and 
tried  by  the  court  without  a  jury,  by  consent,  and  at 
the  conclusion  of  the  trial  the  Circuit  judge  rendered 
judgment  against  the  plaintiff  for  costs.  The  plaintiff 
appeals  and  the  two  cases  are  by  agreement  ab- 
stracted, argued  and  tried  in  this  court  together.  In 
the  abstract  the  former  case  is  denominated  as  case 
No.  272  and  the  latter  case  as  No,  273.  See  post,  397. 
The  two  cases  grow  out  of  an  order  based  upon  the 
same  contract. 

In  No.  272,  Mike  Vaccaro  is  sued  as  principal  and  in 
No.  273  the  appellees  are  sued  as  sureties  upon  the 
Mike  Vaccaro  contract.  On  the  seventh  day  of  May, 
1909,  Mike  Vaccaro  at  Johnston  City,  Illinois,  executed 
and  forwarded  to  the  appellant  at  Evansville,  Indiana, 
the  following  agreement,  the  execution  of  which  was 
completed  on  May  9,  1909,  at  Evansville,  Indiana,  by 
the  appellant  approving  and  signing  the  contract : 

*'This  agreement,  made  and  entered  into  this  7th 
day  of  May,  1909,  by  and  between  the  F.  W.  Cook 

•See  Ullnot*  Notes  Divest,  Vols.  ZI  to  XT,  and  CnmulatiTe   Qiuurteriy, 
topic  and  section  number. 
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Brewing  Company  of  Evansville,  Indiana,  and  Mike 
Vaccaro,  witnesseth :  That  the  said  Brewing  Company 
hereby  agrees  to  give  the  said  Mike  Vaccaro  the  exclu- 
sive privilge  of  selling  its  draught  and  bottled  beers  at 
wholesale  in  said  town  of  Johnston  City,  Illinois,  and 
agrees  to  sell  and  deliver  to  him  its  beers  f.  o.  b.  cars 
at  Johnston  City,  Illinois,  in  carload  lots  at  the  follow- 
ing prices :  •  •  •  And  the  said  Brewing  Company 
further  agrees  to  pay  all  freights  on  empty  cooperage, 
cases  and  bottles  returned  to  it  by  the  said  Mike  Vac- 
caro; furnish  ample  ice  for  the  preservation  of  the 
draught  beer  in  transit ;  and  make  allowance  and  give 
credit  for  all  bottle  beer  cases  and  bottles  returned  to 
it.    •    •    • 

It  is  also  understood  that  the  said  Brewing  Company 
shall  not  be  expected  to  make  any  payments  or  allow- 
ances not  herein  specified.  And  the  said  Mike  Vaccaro 
agrees  to  make  settlements  and  payments  whenever 
demanded  by  the  said  Brewing  Company  or  its  repre- 
sentatives ;  take  good  care  of  all  property  of  the  said 
Brewing  Company  intrusted  to  his  care;  give  special 
attention  to  the  gathering  up  and  return  of  all  empty 
cooperage;  and  that  during  the  continuance  of  this 
agreement  he  will  neither  sell  nor  be  directly  or  indi- 
rectly interested  in  the  sale  of  any  (beer)  other  than 
that  of  the  said  Brewing  Company. 

This  agreement  shall  not  be  binding  upon  said 
Brewing  Company  until  the  same  has  been  approved 
by  its  President,  Vice-President  or  Secretary  and 
Treasurer,  and  its  corporate  seal  aflSxed  at  Evansville, 
Indiana.  This  agreement  may  be  terminated  by  either 
party  upon  ten  days  notice  to  the  other  in  writing.'* 

Upon  the  back  of  the  foregoing  instrument  there 
was  indorsed  an  agreement  by  Domeneco  Bodasta  and 
Antonio  Vaccaro  to  stand  as  sureties:  *'In  a  sum  not 
to  exceed  One  Thousand  Dollars  for  the  faithful  per- 
formance by  the  said  Mike  Vaccaro  of  all  of  the  agree- 
.  ments  and  conditions  contained  in  said  agreement, 
hereby  guaranteeing  that  the  said  Mike  Vaccaro  will 
pay  said  Brewing  Company  all  sums  which  shall  be- 
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come  due  from  him  to  it  for  beer  sold  to  him,  includ- 
ing cases  and  bottles,  as  well  as  for  saloon  fixtures 
and  other  merchandise.  This  shall  remain  a  continu- 
ing security  for  the  faithful  performance  by  the  said 
Mike  Vaccaro  of  the  conditions  and  agreement  above 
referred  to,  and  the  failure  of  the  said  Brewing  Com- 
pany to  notify  the  said  sureties  of  any  violation  of 
said  agreement  by  said  Mike  Vaccaro  shall  not  release 
said  sureties  from  liability  for  subsequent  violations. 
Dated  May  7,  1909.*' 

It  is  stipulated  by  the  parties  herein  that  as  a  re- 
sult of  an  election  under  the  Local  Option  Statute  of 
the  State  of  Illinois,  Johnston  City  became  dry  terri- 
tory in  December,  1907,  and  remained  **dry'*  until 
May,  1910.  In  a  letter  bearing  date  of  May  7,  1909, 
Mike  Vaccaro,  after  executing  the  above  contract 
transmitted  it  to  appellant  and  in  such  letter  ordered 
one-  car  of  beer  to  be  sent  at  once,  if  the  bond  was  sat- 
isfactory. Appellant  forwarded  the  beer  to  Mike  Vac- 
caro and  paid  the  freight  thereon  to  Johnston  City, 
Illinois.  Thereafter  Mike  Vaccaro  made  frequent  or- 
ders of  carloads  of  beer,  some  of  which  were  shipped 
to  him  direct  and  others  to  the  Circolo  Popolara  Club, 
as  directed  by  Mike  Vaccaro.  This  shipping  of  beer 
continued  long  after  May,  1910,  at  which  time  Johnston 
City  again  became  wet  territory.  The  total  shipments 
of  beer  made  by  appellant  to  Mike  Vaccaro  amount  to 
$26,848.20,  the  last  shipment  having  been  made  on 
March  4, 1911.  Payments  were  made  upon  these  ship- 
ments from  time  to  time  amounting  to  $25,287.18; 
there  remained  a  balance  of  $1,560.52  due  from  Mike 
Vaccaro  to  appellant,  to  recover  which  these  suits  were 
instituted. 

We  will  first  dispose  of  the  case  against  Mike  Vac- 
caro, No.  272,  wherein  he  is  sued  as  principal.  The 
declaration  filed  consisted  of  the  common-law  counts. 

It  is  contended  by  appellee  that  as  the  contract  pro- 
vided that  the  beer  should  be  furnished  f.  o.  b.  cars 


FOUBTH  DlSTMOT — JuLT,   1914.  39l 

P.  W.  Cook  Brewing  Co.  v.  Vaccaro,  188  111.  App.  387. 

at  Johnston  City,  Illinois,  that  the  title  remained  in 
the  appellant  until  its  arrival  at  Johnston  City,  and 
that  this  was  a  delivery  by  appellant  to  appellee  at 
Johnston  City  and  constituted  a  sale  at  Johnston  City 
in  violation  of  the  local  option  laws  of  Illinois,  and 
rendered  the  contract  void,  and  that  no  recovery  could 
be  had  upon  such  contract  for  any  of  the  beer  so 
shipped. 

We  agree  with  the  contention  of  counsel  for  appel- 
lee, that  as  the  contract  provided  that  the  beer  should 
be  delivered  f .  o.  b.  cars  at  Johnston  City  that  it  con- 
templated a  delivery  at  this  place.  There  is  no  doubt 
but  the  general  rule  is  that  in  the  absence  of  an  agree- 
ment as  to  the  place  of  delivery  that  the  delivery  by 
the  vendor  to  a  common  carrier  is  a  delivery  to  the 
vendee  at  the  place  at  which  the  common  carrier  re- 
ceived the  goods,  and  that  the  title  to  the  property 
vests  in  the  purchaser  immediately  upon  such  delivery 
to  the  carrier.  City  of  Carthage  v.  Duvdll,  202  HI. 
234.  If,  however,  the  contract  provides  that  the  ship- 
ment shall  be  f .  o.  b.  cars  at  the  vendee 's  home,  or  place 
of  business,  then  the  delivery  to  a  common  carrier  will 
not  be  a  delivery  to  the  vendee,  but  it  must  be  deliv- 
ered to  the  vendee  at  his  home  or  place  of  businss  be- 
fore the  title  is  vested  in  the  vendee.  Olson  v.  Wabash 
Cod  Co.,  126  m.  App.  253. 

We  are  in  accord  with  the  contention  of  counsel  for 
appellee  that  under  the  contract  and  payment  of 
freight,  etc.,  by  appellant  that  appellant  delivered  the 
beer  to  the  appellee  in  carload  lots,  on  board  the  cars 
at  Johnston  City,  Illinois,  and  that  if  such  sale  was  in 
violation  of  and  prohibited  by  law  then  there  could  be 
no  recovery.  It  appears  from  the  evidence  that  the 
contract  was  accepted  and  its  execution  completed  at 
Evansville,  Indiana,  and  provided  for  the  delivery  of 
the  beer  f .  o.  b.  cars  at  Johnston  City,  Illinois,  and  the 
question  here  presented  for  our  determination  is: 
Does  the  sale  and  shipment  in  the  manner  herein  pro- 
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vided  violate  the  local  option  law  of  Illinois  t  As  this 
beer  was  shipped  from  the  State  of  Indiana  into  the 
State  of  Illinois,  it  was  undoubtedly  an  interstate  ship- 
ment, and  for  this  reason  counsel  for  appellant  con- 
tends that  such  shipment  and  delivery  is  not  in  viola- 
tion of  the  local  option  laws  of  this  State,  and  that  it 
is  protected  and  exempted  from  the  provisions  of  this 
statute  by  the  Constitution  of  the  United  States,  which 
provides:  '*The  Congress  shall  have  power  •  •  • 
to  regulate  commerce  with  foreign  nations  and  among 
the  several  States  and  with  the  Indian  tribes."  It  has 
been  uniformly  held  by  the  Supreme  Court  of  the 
United  States  that  the  citizens  of  any  state  have  the 
right  to  sell  and  ship  any  article  of  commerce  to  a  cit- 
izen of  another  State,  unless  prohibited  from  so  doing 
by  Act  of  Congress.  * '  Another  established  doctrine  of 
this  court  is,  that  where  the  power  of  Congress  to  reg- 
ulate is  exclusive  the  failure  of  Congress  to  make  ex- 
press regulations  indicates  its  will  that  the  subject 
shall  be  left  free  from  any  restrictions  or  impositions ; 
and  any  regulation  of  the  subject  by  the  States,  except 
in  matters  of  local  concern  only,  as  hereafter  men- 
tioned, is  repugnant  to  such  freedom.'*  Bobbins  v. 
Shelby  County  Tooling  Dist.,  120  U.  S.  493. 

It  is  quite  clear,  as  we  think,  that  until  prohibited 
by  Congress,  any  citizen  may  ship  beer  or  other  ar- 
ticles of  commerce  from  one  State  into  another. 

The  next  question  that  arises  is:  What  prohibition 
or  regulation  had  Congress  made,  if  any,  prior  to  the 
making  of  this  contract,  and  the  shipping  of  this  beert 
The  only  regulation  pointed  out  to  us,  or  that  we  have 
in  our  research  been  able  to  find,  is  an  act  of  Congress 
passed  August  8, 1890,  which  provides:  *'That  all  fer- 
mented, distilled  or  other  intoxicating  liquors  or  li- 
quids transported  into  any  State  or  Territory  or  re- 
main therein  for  use,  consumption,  sale  or  storage 
therein,  shall  upon  arrival  in  said  State  or  Territory 
be  subject,  to  the  operation  and  effect  of  the  law  of 
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such  State  or  Territory,  enacted  in  the  exercise  of  its 
police  powers  to  the  same  extent  and  in  the  same  man* 
ner  as  though  such  liquids  or  liquors  had  been  pro- 
duced in  such  State  or  Territory,  and  shall  not  be 
exempt  therefrom  by  reason  of  being  introduced 
therein  in  original  packages  or  otherwise.'*  Prior  to 
this  enactment  of  Congress,  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  in  a  shipment  made 
by  the  citizen  of  one  State  into  another,  that  so  long 
as  it  remained  in  the  original  package  the  importer 
could  sell  it,  notwithstanding  such  sale  was  prohibited 
by  a  statute  of  the  State  into  which  it  was  shipped. 
Leisy  v.  Hardin,  135  U.  S,  100.  After  the  passage  of 
the  Act  of  Congress  above  referred  to,  it  was  claimed 
that  by  such  Act,  as  soon  as  the  intoxicating  liquors 
came  within  the  borders  of  the  State  to  which  they 
were  imported,  that  they  were  at  once  subject  to  the 
control  of  the  State  law  prohibiting  a  delivery  of  them, 
and  a  construction  of  this  Act  was  given  by  the  Su- 
preme Court  of  the  United  States  in  the  case  of 
Rhodes  v.  State  of  Iowa,  170  U.  S.  412,  in  which  it  is 
said:  **^he  Bowma/n  case  [125  U.  S.  465]  was  decided 
in  1888,  the  opinion  in  Leisy  v.  Hardin  was  announced 
in  April,  1890,  the  act  under  consideration  was  ap- 
proved August  8,  1890.  Considering  these  dates,  it 
is  reasonable  to  infer  that  the  provisions  of  the  act 
were  intended  by  Congress  to  cause  the  legislative 
authority  of  the  respective  States  to  attach  to  intox- 
icating liquors  coming  into  the  States  by  interstate 
shipment,  only  after  the  consummation  of  the  ship- 
ment, but  before  the  sale  of  the  merchandise,  that  is, 
that  the  one  receiving  merchandise  of  the  character 
named  should,  whilst  retaining  the  full  right  to  use 
the  same,  no  longer  enjoy  the  right  to  sell  free  from 
the  restrictions  as  to  sale  created  by  State  legislation, 
a  right  which  the  decision  in  Leisy  v.  Hardin  had  just 
previously  declared  to  exist."  And  the  Supreme 
Court,  in  giving  its  conclusions  in  this  case  further 
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says:  '*We  think  that  interpreting  the  statute  by  the 
light  of  all  its  provisions,  it  was  not  intended  to  and 
did  not  cause  the  power  of  the  State  to  attach  to  an 
interstate  commerce  shipment,  whilst  the  merchandise 
was  in  transit  under  such  shipment,  and  until  its  ar- 
rival at  the  point  of  destination  and  delivery  there  to 
the  consignee,  and  of  course  this  conclusion  renders  it 
entirely  unnecessary  to  consider  whether  if  the  act  of 
Congress  had  submitted  the  right  to  make  interstate 
commerce  shipments  to  State  control  it  would  be  repug- 
nant to  the  Constitution.  * '  Shortly  after  the  adoption  of 
our  local  option  statute  (J.  &  A.  1|^  4:637 et  seq.)  its  con- 
stitutionality was  attacked  and  many  points  were 
presented  to  the  Supreme  Court  of  the  State  of  Illinois 
regarding  its  validity,  and  among  them  the  point  was 
made  that  the  local  option  act  was  in  violation  of  the 
interstate  commerce  clause  of  the  Federal  Constitu- 
tion, and  in  passing  upon  that  question  the  Supreme 
Court  says:  ** Another  point  made  by  the  counsel  is, 
that  the  act  violates  the  interstate  commerce  clause  of 
the  Federal  constitution,  and  although  that  question 
is  not  involved  in  this  case  and  any  invalidity  of  the 
provision  would  not  effect  the  act,  the  position  of 
counsel  is  not  tenable.  In  the  section  designed  to  pre- 
vent evasion  of  the  act  it  is  provided  that  the  taking 
of  orders  or  the  making  of  agreements  in  anti-saloon 
territory  for  the  sale  or  delivery  of  intoxicating  liquors 
shall  be  held  to  be  an  unlawful  selling.  We  are  re- 
quired to  interpret  the  act  in  such  a  way  as  to  uphold 
it  rather  than  in  a  way  which  would  invalidate  it 
{People  ex  rel.  Columbia  Const.  Co.  v.  Hinrichsen,  161 
111.  223),  and  it  is  always  presumed  that  the  legislature 
did  not  intend  to  exceed,  and  have  not,  in  fact,  ex- 
ceeded, their  jurisdiction.  (Endlich  on  Interpretation 
of  Statutes,  sec.  171 ;  Stanton  v.  City  of  Chicago,  154 
111.  23).  It  is  not  necessary  every  time  a  law  is  passed 
that  the  legislature  should  specifically  state  that  there 
is  no  intent  to  interfere  with  interstate  commerce  or 
some  other  subject  of  which  they  have  no  jurisdiction^ 
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The  act  does  not  purport  to  control  in  any  manner  the 
importation  of  liquor  from  other  States.^'  People  v. 
McBride,  234  HI.  176. 

It  is  contended  by  counsel  for  appellee  that:  **A 
contract  made  in  one  State  for  the  sale  of  liquor  in 
another,  such  as  would  be  valid  at  common  law,  and 
which  is  not  shown  to  be  invalid,  where  made,  will 
enable  the  seller  to  obtain  an  action  for  the  price  in 
the  State  where  delivery  is  made,  notwithstanding,  if 
made  in  the  latter  State  the  contract  would  have  been 
void.  But  this  rule  is  of  no  avail  in  the  face  of  stat- 
utes, such  as  have  been  enacted  in  several  States,  pro- 
viding that  there  shall  be  no  recovery  on  a  contract 
of  this  kind  when  the  purchaser  buys  with  a  view  to 
violating  the  laws  of  his  own  State,  although  the  con- 
tract would  have  been  good  where  made.  ^  *  We  do  not 
regard  this  rule  of  law  as  applicable,  as  there  is  no 
statute  in  Illinois  prohibiting  a  recovery  under  such 
circumstances.  The  Supreme  Court  of  Illinois,  in 
passing  upon  a  kindred  question  with  reference  to  the 
transportation  of  liquors  from  another  State  into  this 
State,  says,  in  classifying  the  different  kinds  of  nui- 
sances, enumerates  three  and  says  the  second  consists 
of:  ** Those  which  in  their  nature  are  not  nuisances 
but  may  become  so  by  reason  of  their  locality,  sur- 
roundings or  the  manner  in  which  they  may  be  con- 
ducted, managed,  etc.*'  And  later  on  in  the  opinion 
says:  **As  we  view  this  case,  under  the  stipulations 
in  this  record  the  transaction  properly  falls  within  the 
second  class  of  nuisances  as  above  classified,  and  could 
only  become  a  nuisance  from  the  manner  in  which  it 
might  be  conducted,  managed,  etc.  The  right  of  the 
citizen  to  purchase  goods  for  his  own  consumption 
from  dealers  in  other  States,  and  the  right  to  have 
those  goods  carried  and  delivered  to  him,  are  to  be 
classed  among  the  highest  rights  of  the  citizen,  and 
can  only  be  curtailed  when,  in  the  manner  of  conduct- 
ing the  business,  they  may  endanger  the  health,  life 
or  property  of  other  citizens.    There  is  nothing  in  in- 
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toxicating  liquor  inherently  dangerous.  It  can  only 
be  said  to  be  dangerous  to  those  who  use  it.  It  is  not 
like  explosives  or  dangerous  drugs,  that  may  carry 
with  them  a  menace  to  the  persons  and  property  of 
others,  and  there  is  nothing  in  the  stipulation  to  dis- 
close that  the  business  as  conducted  was  other  than 
the  ordinary  course  in  relation  to  the  carrying  and 
delivering  of  other  articles  of  trade  and  commerce 
that  might  be,  and  ordinarily  are,  carried  by  such 
companies.  In  other  words,  there  is  nothing  to  show 
that  in  the  method  of  delivery  or  in  the  manner  of  con- 
ducting the  business  there  was  anything  that  could  be 
said  to  be  offensive  to  the  public  morals  or  good  order, 
or  could  in  any  way  tend  to  disturb  anybody  in  his 
tranquility  of  mind,  health  or  body,  safety  or  right  of 
property.  In  the  absence  of  such  showing  it  cannot 
be  successfully  contended  that  such  business  or  trans- 
action may  be  declared  to  be  a  nuisance.*'  City  of 
Carthage  v.  Munsell,  203  HI.  478. 

From  the  views  above  expressed  by  our  Supreme 
Court,  with  reference  to  the  business  of  selling  intox- 
icating liquors,  we  are  of  the  opinion  that  even  though 
liquors  are  purchased  and  imported  into  this  State 
that  the  fact  that  the  vendor  may  have  known  that  it 
was  the  intention  of  the  purchaser  to  sell  them  unlaw- 
fully, that  such  knowledge  would  not  bar  a  recovery 
by  the  vendor  unless  there  was  a  statute  prohibiting 
a  recovery  under  such  conditions. 

We  are  of  the  opinion  that  the  court  erred  in  ren- 
dering judgment  against  the  plaintiff  for  costs,  and 
for  the  reasons  above  set  forth  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  a/nd  remanded. 
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F.  W.  Cook  Brewing  Company,  Appellant,  t.  Vomeneeo 
Bodasta  and  Antonio  Yaeearo,  Appellees. 

(Not  to  be  reported  In  fnlL) 

Appeal  from  the  Circuit  Court  of  Willlamaon  county;  the  Hon. 
W.  W.  Clemens,  Judge  presiding.  Heard  in  this  court  at  the 
March  term,  1914.  Reversed  and  remanded.  Opinion  filed  July  28, 
1914. 

Statement  of  the  Case. 

Action  by  F.  W.  Cook  Brewing  Company  against 
Domeneco  Bodasta  and  Antonio  Vaccaro  to  recover 
against  the  defendants  as  sureties  on  a  contract  be- 
tween the  plaintiff  and  one  Mike  Vaccaro,  the  prin- 
cipal. From  a  judgment  against  the  plaintiff  for  costs, 
plaintiff  appeals. 

This  case  and  the  case  of  F.  W.  Cook  Brewing  Com- 
pany against  the  principal,  Mike  Vaccaro,  were  con- 
solidated and  tried  by  the  lower  court  without  a  jury, 
and  on  appeal  they  were  consolidated  in  the  Appellate 
Court.  For  the  reasons  set  forth  in  the  opinion  filed 
in  the  case  of  F.  W.  Cook  Brewing  Co.  v.  Vaccaro, 
ante,  p.  387,  in  which  the  Appellate  Court  upheld  the 
validity  of  the  original  contract,  this  case  is  reversed 
and  remanded. 

Habtwell  &  White,  for  appellant 

Saavyeb  ft  Otby,  for  appellees. 

Mb.  Jtjsticb  McBbidb  delivered  the  opinion  of  the 
court 
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Charles  Feehrer  and  Anthony  Feehrer,  Plaintiffs  in 
Error,  t.  The  Fidelity  &  Casualty  Company  of  New 
Tork,  Defendant  in  Error. 

Insubancb,  S  897a* — provision  in  plate  glas9  policy  Umiiinff  lio- 
bility  construed.  A  proYision  in  a  plate  glass  policy  that  the  in- 
surance company  shall  not  be  liable  for  any  loss  or  damage  result- 
ing directly  or  indirectly  from  any  inundation,  held  to  exempt  the 
company  from  liability  for  damages  resulting  to  the  glass  by  per- 
sons using  row  boats  during  an  inundation. 

Error  to  the  Circuit  Court  of  Gallatin  county;  the  Hon.  Enoch 
E.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.    Opinion  filed  July  28,  1914. 

Babtlby  &  Babtlet,  for  plaintiffs  in  error. 
BoEDEL  &  BoEDELy  f or  defendant  in  error. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

This  was  an  action  based  upon  a  plate  glass  policy 
issued  by  the  defendant  to  the  plaintiffs  on  March  21, 
1913,  and  was  to  continue  in  force  until  noon  of  the 
21st  day  of  March,  1914.  The  declaration  alleges  the 
issuing  of  the  policy,  which  provided  that  in  considera- 
tion of  the  sum  of  $22.81  the  defendant  agreed  to 
indemnify  plaintiffs,  **  Against  loss  or  damage  of  the 
glass  described  in  the  schedule  set  forth  hereon,  by 
breakage  and  other  causes  beyond  the  assured 's  con- 
trol.'' 

The  declaration  further  alleges  that  the  foregoing 
agreement  is  subject  to  the  following  conditions: 
**  Among  them  is  one  numbered  seven,  which  provides 
any  loss  or  damage  resulting  directly  or  indirectly 
from  any  earthquake  or  any  inundation,  insurrection 
or  riot,  or  usurped  power. ' ' 

The  declaration  further  avers  that  the  plaintiffs  are 
the  owners  of  the  property  and  allege  a  loss  in  the 
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breakage  of  glass  to  the  amount  of  $197.60,  then  avers : 
'*That  on  the  first  day  of  April,  1913,  the  city  of  Shaw- 
neetown  was  then  and  there  inundated  by  the  Ohio 
river  by  reason  of  said  river  overflowing  its  banks  and 
the  top  of  a  certain  levee  or  embankment  theretofore 
erected  about  said  city  for  the  protection  thereof  and 
its  citizens  and  property  from  such  inundation;  that 
subsequent  to  said  date  and  prior  to  the  fifth  day  of 
said  month  the  said  inundation  had  reached  its  crest, 
and  had  partially  inundated  the  buildings  in  which 
said  plate  glass  were  then  and  there  located  and  used 
as  window  lights  in  the  windows  of  said  buildings,  and 
the  said  buildings  had  become,  from  the  foundation 
thereof,  inundated  to  a  depth  of,  to -wit,  from  eight  to 
ten  feet,  and  said  windows,  in  which  were  located  the 
said  plate  glass,  had  likewise  become  inundated  to  a 
depth  of,  to  wit,  from  five  to  seven  feet,  from  the 
window  sills  in  which  they  were  respectively  located 
towards  the  ceiling  of  the  first  story  of  said  buildings, 
several  feet,  to  wit,  from  four  to  six  feet  of  said  plate 
glass  then  and  there  extending  above  the  surface  of 
the  water  flowing  through  said  buildings  and  about  the 
same  as  the  result  of  said  inundation;  that  from  the 
date  of  said  inundation  until  the  injury  to  said  glass 
the  plate  glass  was  not  injured  from  any  cause  what- 
ever and  the  proportion  thereof  hereinafter  mentioned 
as  being  above  the  surface  of  the  water  remained  ex- 
posed to  public  view;  that  prior  to  and  on  said  fifth 
day  of  April  the  waters  overflowing  said  city,  by  rea- 
son of  said  inundation,  had  become  quiet  and  in  a  con- 
dition that  it  was  safe  for  individuals  to  go  from  place 
to  place  in  said  city  by  means  of  skiflfs,  rafts  and  wa- 
ter crafts  of.  a  nature  capable  of  being  propelled  and 
navigated  by  means  of  oars,  paddles,  •  •  •  and 
on,  to  wit,  on  or  about  the  fifth  day  of  April  aforesaid, 
divers  and  sundry  individuals,  whose  names  are  un- 
known to  said  plaintifiFs,  took  occasion  to  then  and 
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there  ride  upon  the  water  then  submerging  said  city 
as  aforesaid  in  skiffs,  boats,  •  •  •  under  their 
care,  control  and  management,  from  place  to  place, 
and  while  thus  navigating  the  said  water  occasioned 
by  said  inundation,  said  individuals  in   said  boats 

•  •  •  went  from  place  to  place  within  said  city  and 
in  the  vicinity  of  and  to  the  place  where  said  buildings 
were  then  located,  and  through  the  negligence  and 
carelessness  or  recklessness  or  want  of  due  care  in  the 
management   of   said   boats   and   crafts   then   being 

•  •  •  upon  said  water,  ran  upon,  to  and  against 
said  plate  glass  forming  windows  in  said  buildings  and 
by  means  thereof  crushed,  broke  and  rendered  worth- 
less said  plate  glass;  and  divers  other  parties  on  or 
about  said  date,  having  in  charge  boats  or  water  crafts 
which  were  dangerous  and  out  of  repair  and  unman- 
ageable and  known  by  said  individuals  in  control 
thereof  to  be  unmanageable  in  time  to  have  averted  the 
accident  and  resulted  loss  aforesaid,  recklessly  and 
carelessly  ran  to,  upon  and  against  said  plate  glass  or 
some  of  them  and  broke,  crushed  and  rendered  useless 
and  valueless  the  same.  * '  The  declaration  then  alleges 
that  other  individuals  knowing  that  their  boats  and 
oars  were  out  of  repair,  and  in  a  condition  that  in  the 
natural  and  proper  result  of  the  use  of  the  same  the 
accident  to  the  said  plate  glass  might  result,  and  with 
knowledge  of  said  fact,  in  time  to  have  averted  the  in- 
jury and  loss  did  knowingly  and  carelessly  use  the 
same  and  did  negligently  run  against  said  plate  glass 
and  crush  the  same.  The  declaration  then  alleges  that 
by  reason  of  the  premises  and  the  intervention  of  the 
acts  of  said  third  agencies  as  aforesaid,  breaking  the 
casual  connection  between  the  inundation  and  the  in- 
jury, the  injury  and  consequential  loss  is  the  result  of 
said  responsible  third  agencies,  and  the  plaintiffs  aver 
that  the  inundation  did  not  improve  or  immediately 
set  in  operation  the  new  chain  of  causation  whicli  re- 
sulted as  aforesaid.    It  then  alleges  the  proofs  of  loss 
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were  made  and  refusal  upon  the  part  of  the  defendant 
to  pay,  upon  the  pretext  that  the  loss  was  occasioned 
or  resulted  directly  or  indirectly  from  an  inundation, 
and  from  no  other  cause. 

To  this  declaration  the  defendant  ffled  a  demurrer 
which  was  sustained,  and  the  plaintiffs  having  elected 
to  abide  by  their  declaration  judgment  was  rendered 
against  them  for  costs,  to  reverse  which  judgment  the 
plaintiffs  prosecute  this  writ  of  error. 

The  question  presented  and  argued  by  counsel  for 
plaintiffs  in  error  and  defendant  in  error,  hereinafter 
called  plaintiffs  and  defendant,  is  as  to  the  liability  of 
the  defendant  for  the  breakage  of  the  plate  glass  by 
parties  rowing  in  boats  upon  the  streets  that  were 
inundated,  and  while  so  rowing  ran  into  and  destroyed 
the  plate  glass  in  the  buildings  described  in  the  manner 
set  forth  in  the  declaration.  The  policy  provides  that 
the  defendant  agrees  to  indemnify  the  plaintiffs 
**  Against  loss  or  damage  of  the  glass  described  in  the 
schedule  set  forth  hereon  by  breakage  from  causes 
beyond  the  assured 's  control,  etc.,"  and  then  further 
provides  that  the  foregoing  agreement  is  subject  to 
the  following  conditions,  that:  **Any  loss  or  damage 
resulting  directly  or  indirectly  from  any  earthquake  oi 
any  inundation,  insurrection  or  riot  or  any  military 
or  usurped  power. '^  It  is  argued  by  counsel  for  plain- 
tiffs that  the  condition  of  the  policy  of  insurance, 
*^  which  provides  that  the  Company  shall  not  be  re- 
sponsible for  any  loss  or  damage  resulting  directly  or 
indirectly  from  any  earthquake,  etc.,  is  not  suflScient 
to  bring  the  loss  or  damage  in  the  case  at  bar  within 
the  exception  therein  provided  for,  before  the  loss  or 
damage  can  be  said  to  result  directly  or  indirectly 
from  the  inundation  described  in  the  declaration,  it 
must  appear,  as  in  cases  where  the  loss  is  by  the  act 
of  God,  that  the  loss  was  the  sole  result  of  the  inunda- 
tion." 

It  is  further  stated  in  plaintiff's  brief  at  page  13: 
*  *  So,  in  this  case,  the  inundation  was  not  the  sole  cause 
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nor  a  proximate  cause,  but  the  acts  of  the  divers  parties 
in  running  their  boats  against  the  plate  glass  windows 
was  the  proximate  cause,  acting  independently  of  the 
inundation,  the  latter  being  a  remote  cause  or  mere 
condition.  •  •  •  The  inundation  could  not  in  any 
event  be  considered  the  proximate  cause  of  the  injury 
and  exculpate  the  Insurance  Company  from  the  per- 
formance of  its  contract.*' 

We  cannot  agree  with  the  contention  of  counsel  for 
plaintiff  in  their  version  of  the  meaning  of  the  terms 
here  employed,  to  wit :  *^  Resulting  directly  or  indirectly 
from  inundation."  A  result  may  indirectly  follow 
from  certain  acts  or  conditions  without  being  the  prox- 
imate cause,  yet  they  are  or  may  be  the  indirect  results. 
While  the  acts  of  the  several  individuals  (third  par- 
ties) in  rowing  their  boats  against  the  plate  glass 
windows  may  have  been  the  direct  or  proximate  cause 
of  the  injury,  this,  however,  is  not  sufficient  to  relieve 
from  liability,  for  it  must  further  appear  that  it  did 
not  result  indirectly  as  well.  Webster  in  defining  ''in- 
direct, ' '  says :  '  *  In  resulting  directly  from  an  act  or 
cause  but  more  or  less  remotely  connected  with  or 
growing  out  of  it,  as  indirect  results,  damages  or 
claims."  So  it  would  appear  that  if  the  injury  results 
indirectly  or  remotely  from  the  inundation  then  no  lia- 
bility could  attach.  It  appears  to  us  that  the  condi- 
tions existing  in  the  streets  of  Shawneetown,  the  water 
being  several  feet  deep  which  permitted  the  unusual 
spectacle  of  people  rowing  boats  in  the  streets,  was  a 
condition  that  contributed  to  the  results  produced  by 
these  parties.  Were  it  not  for  this  condition  the  boats 
could  not  have  been  rowing  upon  the  water  in  the 
streets  in  such  manner  as  to  run  into  the  windows,  and 
we  are  forced  to  the  conclusion  that  the  injuries  here 
sustained  resulted,  at  least  indirectly,  from  the  inunda- 
tion. It  is  said  in  the  case  of  Frisbie  v.  Fidelity 
Casualty  Co.,  133  Mo.  App.  30:  **  Where  a  plate  glass 
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policy  provided  for  indemnity  for  breakage,  but 
stipidated  that  the  insurer  would  not  be  liable  for 
damages  caused  as  a  result  of  fire,  it  was  held  that 
where  a  fire  occurred  in  the  building  and  it  became 
necessary  to  dynamite  the  building,  from  which  injury 
to  the  plate  glass  resulted,  the  Insurance  Company 
was  not  liable  as  the  fire  and  not  the  dynamiting  was 
the  proximate  cause  of  the  injury.  *'  And  this  is  also 
sustained  by  the  case  of  Jones  v.  Metropolitan  Cas- 
ualty Ins.  Co.,  144  Wis.  66. 

We  do  not  believe  that  the  language  employed  in 
this  exception  could  be  misunderstood;  it  is  clear  and 
provides  that  the  defendant  shall  not  be  liable  for  any 
loss  or  damage  resulting  directly  or  indirectly  from 
any  inundation.  It  was  not  in  the  mind  of  either  of 
the  parties  to  this  contract,  as  we  think,  to  create  a 
liability  upon  the  part  of  the  defendant,  where  it  grew 
out  of  a  flooding  of  the  streets  to  the  depth  of  several 
feet,  as  alleged  in  the  declaration,  and  we  do  not  think 
that  the  mere  fact  that  the  direct  act  of  breaking  the 
plate  glass  could  create  the  liability  in  the  face  of  this 
exception.  We  are  of  the  opinion  that  the  Circuit 
Court  properly  sustained  the  demurrer  to  the  plain- 
tijQfs'  declaration,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


August  Toungy  Appellee^  y.  East  St.  Louis  &  Suburban 

Railway  Company^  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
WnjJAM  E.  Hadlet,  Judge,  presiding.  Heard  In  this  court  at  the 
March  term,  1914.    Reversed.    Opinion  filed  July  28,  1914. 
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Statement  of  the  Case. 

Action  by  August  Young  against  East  St.  Louis  & 
Suburban  Railway  Company  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  by  plaintiff 
through  the  negligence  of  the  defendant. 

Between  the  time  of  the  instituting  of  said  suit  and 
the  date  set  for  trial  plaintiff  settled  his  cause  with 
defendant  for  the  amount  of  two  hundred  and  seventy- 
five  dollars,  and  agreed  to  dismiss  his  suit  and  pay 
the  costs.  Defendant  paid  plaintiff  the  two  hundred 
and  seventy-five  dollars  and  plaintiff  signed  an  agree- 
ment releasing  defendant  from  any  further  liability; 
and  it  was  further  provided  in  said  agreement  that 
plaintiff  was  to  dismiss  the  aforesaid  suit  at  his  cost. 
On  the  day  set  for  trial  the  plaintiff  failed  to  appear 
and  a  motion  was  interposed  by  defendant  to  dismiss 
the  suit  for  want  of  prosecution,  and  for  judgment 
against  the  plaintiff  for  costs,  and  in  support  of  such 
motion  presented  a  release  and  agreement  containing 
the  provision  above  set  forth.  The  court  refused  to 
dismiss  the  suit  at  cost  of  plaintiff  because  it  appeared 
that  the  plaintiff  was  insolvent  and  unable  to  pay 
costs,  but  of  its  own  motion  rendered  judgment  against 
the  defendant  for  costs.  To  reverse  the  judgment,  de- 
fendant prosecutes  this  appeal. 

Babthel,  Fabmeb  &  Klingel,  for  appellant. 

L.  P.  Zbbweok,  for  appellee. 

Mb.  Justice  MoBBroE  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Costs,  {  14* — uohen  judgment  against  defendant  on  dUmUtal  for 
want  of  prosecution  erroneous.  Where  in  a  personal  injury  case  the 
plaintiff  failed  to  appear  on  the  day  set  for  trial  and  the  defendant 
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moved  that  the  suit  be  dismissed  for  want  of  prosecution  and  for 
a  Judgment  against  plaintiff  for  costs,  and  in  support  of  the  motion 
presented  a  release  from  liability  and  an  agreement  executed  by  the 
plaintiff  to  dismiss  the  suit  and  pay  the  costs,  held  it  was  the  duty 
of  the  court  to  enter  Judgment  against  plantifC  for  costs  unless  he 
had  procured  an  order  to  prosecute  as  a  poor  person,  and  that  the 
action  of  the  court  in  entering  on  its  own  motion  a  judgment  against 
defendant  for  costs,  for  the  reason  it  appeared  that  plaintiit  was 
insolvent  and  unable  to  pay  costs,  was  improper. 


Town   of  Canteen,   Appellant,   y.   Fred   Weber   and 

Martha  Weber^  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  W.  M. 
Vawdevbjiteb,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1914.    Reversed  and  remanded.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Town  of  Canteen  against  Fred  Weber  and 
Martha  Weber  to  recover  a  penalty  under  section  71, 
ch.  121,  Hnrd's  R.  S.,  J.  &  A,  ^  9700,  for  the  obstruc- 
tion of  a  highway.  The  charge  is  that  the  defendants 
built  a  fence  in  the  middle  of  the  road  covering  one- 
half  of  the  road  and  extending  about  three  hundred 
feet  parallel  with  the  road,  and  that  the  defendants 
had  been  verbally  notified,  and  the  defendant  Fred 
Weber  notified  in  writing,  to  remove  the  obstruction. 
It  further  appeared  that  the  defendants  had  promised 
to  remove  the  obstruction  in  ten  days,  but  that  they 
had  failed  to  do  so. 

The  case  was  tried  before  a  jury  and  a  verdict  was 
returned  finding  the  defendants  not  guilty.  To  reverse 
the  judgment,  plaintiff  appeals. 
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N.  C.  Lyrla,  for  appellant. 

W.  E.  Knowles,  for  appellees. 

Mr.  Justice  McBridb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Roads  and  bbidoes,  §  15* — period  of  user  to  establUli  Mghway, 
A  period  of  user  for  fifteen  years  Is  all  that  is  required  under  sec- 
tion 1»  ch.  121,  Kurd's  R.  S.,  J.  A  A.  f  9628,  to  establish  a  public 
highway. 

2.  Roads  and  bsidoes,  §  11* — sufficiency  of  ifistruction  as  to  et- 
tahlisliment  of  puhlic  hightoay.  An  instruction  which  tells  the  Jury 
that  if  a  road  is  used  and  traveled  by  the  public  as  a  highway  and 
is  recognized  and  kept  in  repair  as  such  by  the  highway  commis- 
sioners, proof  of  such  facts  furnish  a  presumption  liable  to  be  re- 
butted that  such  road  is  a  public  highway,  held  subject  to  the  ob- 
jection that  it  does  not  state  the  period  for  which  the  road  must  be 
used  to  constitute  it  a  public  highway. 

3.  Costs,  $  26* — when  town  not  liable  for  costs.  A  Judgment 
against  a  town  for  costs  is  improper  in  a  suit  by  it  to  recover  a 
penalty  for  the  obstruction  of  a  public  highway. 


Thomas  John  et  aL,  Appellees,  y.  Walter  Worthen  et 

al.,  Appellants. 

1.  Indemnitt,  §  9* — when  bond  not  construed  to  cover  past  d«- 
linquendes.  An  Indemnity  bond  will  not  be  construed  retroactive' 
in  effect  or  to  cover  past  delinquencies  unless  it  in  terms  states  It 
is  to  have  such  effect 

2.  Indemnity,  §  9* — when  language  of  bond  insufficient  to  cover 
past  defalcations.  Where  a  bond  given  to  indemnify  sureties  on  a 
bond  of  a  county  clerk  states  that  if  the  obligor  will  save  and  keep 
harmless  the  said  county  clerk  and  his  sureties  from  all  loss  and 
damage  and  from  payment  of  any  sum  of  money  on  account  of  them 
or  any  of  them  being  sureties  upon  the  bond  of  said  county  clerk, 
held  that  the  language  of  the  bond  did  not  make  the  obligor  and  his 
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sureties  liable  for  shortages  of  the  county  clerk  which  occurred 
before  the  bond  was  executed. 

3.  Indemnity,  §  24* — evidence  admissible  to  prove  discharge  of 
obligor  in  indemnity  bond.  In  an  action  on  a  bond  given  by  de- 
fendants to  indemnify  the  plaintiffs  as  sureties  on  another  bond 
against  any  loss  resulting  from  defaults  of  their  principal,  evidence 
tending  to  show  that  the  plaintiffs  for  a  valuable  consideration  re- 
leased and  discharged  their  principal  from  any  further  liability  so 
far  as  they  were  concerned  and  that  they  agreed  to  assume  the  lia- 
bility themselves,  held  admissible  on  the  ground  that  the  effect 
of  such  an  agreement  would  discharge  the  defendants. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the  Hon. 
A.  W.  Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.  Reversed  and  remanded  with  directions.  Opinion 
filed  July  28,  1914. 

John  M.  Hebbert,  L.  E.  Stbwabt  and  H.  Clay 
HoBNEB,  for  appellants. 

Mabtin  &  Glenn,  for  appellees. 

Mb.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

This  was  an  action  brought  by  the  appellees  against 
the  appellants  upon  an  indemnifying  bond  and  at  the 
conclusion  of  the  evidence  the  court  directed  a  verdict 
for  the  plaintiffs.  The  defendants  prosecute  this  ap- 
peal. 

It  appears  from  the  record  in  this  case  that  Dan 
Bower  was  county  clerk  of  Jackson  county;  that  he 
was  totally  blind  and  had  been  in  that  condition  for 
six  or  seven  years,  and  for  some  time  prior  to  July  1, 
1910,  one  Zardia  Grain  had  been  acting  as  deputy 
county  clerk  for  Mr.  Bower;  that  Walter  Worthen, 
whd  had  been  a  clerk  in  the  office  for  some  time,  was 
appointed  deputy  clerk,  taking  the  place  of  Zardia 
Grain,  and  on  August  13,  1910,  the  appellants  executed 
and  delivered  to  the  appellees  a  bond  in  the  penal  sum 
of  $5000,  payable  to  the  appellees,  conditioned,  that  if 
the  said  Walter  Worthen,  who  has  been  appointed 

•See  nilnola  Note*  Digest,  Vols.  XI  to  XT,  and  CmniiUitiYe  QuMrterljr,  Mune 
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depnty  county  clerk,  shall  save  and  keep  harmless  the 
said  Thomas  John  and  the  other  appellees,  and  each 
and  all  of  them  from  all  loss  and  damage  and  from  the 
payment  of  any  sum  of  money  on  account  of  them  or 
any  of  them  being  sureties  upon  the  bond  of  Dan  M. 
Bower  as  county  clerk,  and  if  the  said  Walter  Worthen 
shall  well  and  truly  perform  the  duties  of  said  office 
of  deputy  county  clerk,  and  shall  turn  over  all  moneys 
which  may  come  into  his  hands  by  reason  of  his  said 
office  then  this  obligation  to  be  void.  A  short  time 
prior  to  the  appointment  of  Worthen  as  deputy  county 
clerk  it  had  been  ascertained  that  a  shortage  of  about 
$325  existed  in  said  office,  which  was  known  to  Worthen, 
but  it  appears  and  is  claimed  by  the  appellants  that 
the  $325  was  not  the  full  amount  of  shortage  at  that 
time  but  there  was  then  a  shortage  of  over  $1,400,  and 
later  on  more  was  discovered  and  suit  was  instituted 
against  Dan  M.  Bower  and  the  appellees  as  sureties 
upon  the  bond  of  the  county  clerk,  and  judgment  recov- 
ered against  them  for  $2,843.99,  which  they  claim  to 
have  paid.  This  suit  is  instituted  upon  the  bond  in 
question  for  the  purpose  of  recovering  the  amount 
that  appellees  were  compelled  to  pay  by  reason  of  hav- 
ing been  sureties  upon  the  bond  of  Dan  Bower.  It  is 
claimed  by  appellees  that  the  provision  of  the  bond, 
to  wit : ' '  Shall  save  and  keep  harmless  the  said  Thomas 
John  et  al.,  and  each  of  them  from  all  loss  and  damage 
and  from  the  payment  of  any  sum  of  money  on  account 
of  them  or  any  of  them  being  sureties  upon  the  bond 
of  Dan  M.  Bower  as  County  Clerk,  etc.,^'  creates  a 
liability  upon  the  part  of  Walter  Worthen  and  his 
sureties  to  refund  to  appellees  the  amount  paid  out 
by  them,  and  the  court  having  adopted  this  view  of  the 
law  directed  a  verdict  for  the  appellees  for  the  full 
amount  claimed.  It  was  claimed  by  appellants  upon 
the  trial  of  the  case  that  the  said  Dan  M.  Bower  be- 
came a  defaulter  before  they  executed  the  bond  in  ques- 
tion, and  that  all  or  most  of  the  shortage  existed  prior 
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to  the  time  of  the  making  of  said  bond  by  appellants. 

The  declaration  was  in  the  usual  form  and  the 
breach  assigned  was  that  on  November  15,  1906,  ap- 
pellees with  others  became  sureties  of  the  said  Dan  M. 
Bower  on  his  oflScial  bond  as  county  clerk  of  the  county 
of  Jackson ;  that  said  Bower  did  not  keep  and  observe 
the  conditions  of  his  said  bond  as  county  clerk  but 
therein  made  default  and  neglected  to  account  for  and 
turn  over  large  sums  of  money  due  from  him  to  the 
county  of  Jackson,  and  that  a  suit  was  instituted  upon 
the  bond  of  the  said  Dan  M.  Bower  and  appellees  as 
sureties  and  judgment  recovered  for  $2,843.99.  To 
this  declaration  appellants  filed  several  pleas:  First. 
That  the  writing  obligatory  sued  upon  was  executed 
and  delivered  without  any  consideration.  Second. 
That  the  supposed  writing  obligatory  was  procured 
by  fraud  on  the  part  of  the  obligees  and  that  the  ap- 
pellants were  designedly  and  fraudulently  induced  to 
execute  the  bond  sued  upon.  The  third  plea  alleges 
that  the  obligees  in  the  bond  knew  that  the  said  Bower 
was  a  defaulter  and  that  a  fraudulent  scheme  and  con- 
spiracy was  formed  and  appellants  tricked  into  the 
signing  of  this  bond.  The  fourth  plea  alleged  that 
prior  to  the  institution  of  the  suit  herein  that  a  settle- 
ment was  made  by  the  appellees  with  Dan  M.  Bower, 
by  which  they  assumed  all  further  liability  upon  said 
bond  and  released  the  said  Bower  from  all  liability  to 
them  as  such  sureties.  Thereafter  an  additional  plea 
was  filed  averring  that  the  shortages,  defaults  and 
failures  of  Dan  M.  Bower  accrued  prior  to  the  making 
of  the  bond  sued  upon.  The  third  and  fourth  addi- 
tional pleas  aver  payments.  The  demurrer  was  sus- 
tained to  the  second  additional  plea.  Upon  these  pleas 
issues  were  formed  and  the  cause  tried. 

A  number  of  errors  have  been  assigned  as  having 
occurred  during  the  trial  of  this  case.  The  principal 
one,  however,  arises  upon  the  admission  of  evidence 
and  the  striking  of  the  first  additional  plea  from  the 
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files.  During  the  progress  of  the  trial  appellants 
offered  to  prove  that  the  shortage  sought  to  be 
recovered,  at  least  a  part  of  it,  occurred  prior  to  the 
execution  of  the  bond  sued  upon,  as  averred  in  the  first 
additional  plea.  This  testimony  was  objected  to,  the 
objection  sustained  and  the  evidence  excluded  from 
the  consideration  of  the  jury.  At  the  close  of  all  of  the 
evidence  the  court,  upon  motion  of  counsel  for  appel- 
lees, struck  appellants^  first  additional  plea  from  the 
files  upon  the  ground  that  it  did  not  present  a  material 
issue.  This  plea,  in  effect,  avers  that  the  loss  and 
damage  sued  for  and  set  forth  in  plaintiffs^  declara- 
tion were  incurred  before  the  execution  of  the  instru- 
ment sued  upon.  The  ruling  of  the  court  upon  its 
refusal  to  admit  this  evidence  and  in  striking  this  plea 
from  the  files  presents  the  question  of  the  liability  of 
the  appellants  upon  this  bond  for  any  losses  or  de- 
faults that  occurred  prior  to  its  execution.  This  is  the 
principal  question  in  this  case  and  presents  for  our 
determination  the  extent  of  the  liability  of  appellants 
upon  this  bond.  The  language  of  the  bond  is  that: 
**If  the  said  Walter  Worthen,  •  •  •  shall  save 
and  keep  harmless  the  said  Thomas  John  et  al.,  and 
each  and  all  of  them  from  all  loss  and  damage,  and 
from  the  payment  of  any  sum  of  money  on  account  of 
them  or  any  of  them  being  sureties  upon  the  bond  of 
Dan  M.  Bower.  ^^  It  is  claimed  by  counsel  for  appel- 
lees, and  so  held  by  the  trial  court,  that  this  language 
made  appellants  liable,  not  only  for  any  shortages  that 
occurred  after  the  making  of  the  bond  in  question  and 
while  he  was  acting  as  deputy  county  clerk  thereafter, 
but  that  it  also  made  appellants  liable  for  all  short- 
ages that  occurred  before  the  execution  of  such  bond 
as  well.  This  bond  taken  as  a  whole  was  not  an  oflScial 
bond  or  one  required  by  statute  to  be  given.  It  was 
of  a  dual  character,  and  so  far  as  it  undertook  to  in- 
demnify the  appellees  against  any  loss  or  default  of 
the  county  clerk,  Dan  M.  Bower,  was  as  to  such  appel- 
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lees  merely  sureties.  In  the  construction  of  bonds  of 
this  character  the  courts  have  repeatedly  held  that: 
*'A  surety  is  not  to  be  held  beyond  the  precise  terms 
of  his  contract.  His  liability  is  strictissimi  juris,  and 
cannot  be  extended  by  construction.'^  People  v. 
Toomey,  122  HI.  315.  **In  such  case  the  liability  of 
the  surety  will  not  be  extended  by  implication  or  con- 
struction beyond  the  precise  terms  of  his  undertaking, 
which  is  to  be  strictly  construed. '^  Abrahams  v.  Jones, 
20  m.  App.  86;  Waiers  v.  Simpson,  7  HI.  (2  Gihn.) 
570;  Ovington  v.  Smith,  78  HI.  250. 

Another  rule  to  be  observed  in  the  construction  of 
instruments  of  this  character  is  that  the  bond  will  not 
be  retroactive  in  effect,  and  does  not  cover  past  delin- 
quencies, unless  it  in  terms  says  that  it  is  to  have  such 
effect,  so  that  before  an  obligation  of  this  character 
shall  be  construed  as  being  retroactive  it  is  not  suffi- 
cient that  the  language  implies  a  liability  but  the  lan- 
guage must  be  such  as  to  expressly  include  such  liabil- 
ity in  its  terms.  It  is  said  in  the  case  of  Bartlett  v. 
Wheeler,  195  HI.  451:  '*As  a  general  rule,  *  sureties 
are  only  liable  for  the  defaults  of  their  principal  dur- 
ing the  term,  for  which  their  bond  was  given,  and  after 
it  was  given,  unless  it  is  retrospective  in  terms.'  (2 
Sutherland  on  Damages, — 2d  Ed. — sec.  480,  and  cases 
referred  to  in  note  1).  It  is  said  in  Brandt  on  Surety- 
ship and  Guaranty  (2d  Ed.,  vol.  2,  sec.  526) :  *As  a 
general  rule,  the  bond  of  a  public  officer  has  no  retro- 
active effect,  and  does  not  cover  past  delinquencies, 
imless  it  in  terms  says  that  it  is  to  have  such  effect. ' ' ' 
See  also  Drake  v.  Sherma^i,  179  HI.  362.  The  situation 
of  the  parties  to  this  agreement  or  bond  at  the  time 
it  was  entered  into  was  that  Dan  M.  Bower  was  county 
clerk,  was  a  blind  man,  and  that  Walter  Worthen  had 
been  or  was  about  to  be  appointed  deputy  county  clerk 
to  take  charge  of  the  business.  Nothing  was  said  to 
Worthen  or  any  of  his  cosureties  about  incurring  any 
liability  for  the  past  conduct  of  Bower,  and  no  indica- 
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tions  given  of  any  desire  upon  the  part  of  the  appel- 
lees to  want  indemnity  for  Bower  ^s  past  conduct,  ex- 
cept such  as  is  claimed  is  implied  by  the  language  of 
the  bond.  If  any  one  of  the  parties  to  the  obligation 
had  any  such  an  idea,  as  now  claimed,  it  rested  with 
appellees  only,  and  they  were  by  concealment  en- 
deavoring to  secure  themselves  against  loss  which 
they  knew  had  already  occurred,  but  was  not  known  to 
the  appellants.  Under  such  circumstances  they  cer- 
tainly are  not  entitled  to  any  greater  rights  against 
these  appellees  than  the  language  of  the  bond  by  the 
most  strict  construction  would  give  them.  It  is  said 
by  counsel  for  appellants  that  the  words,  '  *  On  account 
of  them  or  any  of  them  being  sureties  upon  the  bond 
of  Dan  M.  Bower,  ^^  are  broad  enough  to  cover  not 
only  the  liability  that  they  were  then  incurring,  or 
would  in  the  future  incur  by  being  sureties,  but  also 
the  liability  that  they  had  incurred  by  reason  of  having 
been  sureties  for  him.  The  language,  **  Shall  save  and 
keep  harmless  appellees  *  *  *  on  account  of  them 
being  sureties  upon  the  bond  of  Dan  M.  Bower, '* 
should  have  the  construction  of  saying,  inasmuch  as 
you  are  now  on  the  bond  of  Dan  M.  Bower  we  will 
save  and  keep  you  harmless  in  the  future,  and  in- 
dicated, as  we  think,  an  undertaking  of  liability 
against  any  defalcation  that  may  occur  in  the  future. 
If  it  had  been  intended,  without  concealment,  to  secure 
indemnity  for  retrospective  defaults,  then  the  natural 
and  probable  language  would  have  been  to  have  saved 
and  kept  appellees  harmless  on  account  of  defaults 
that  may  have  heretofore  occurred  or  shall  hereafter 
occur,  or  some  such  expression  of  this  character  to 
indicate  an  intention  to  bind  not  only  for  the  future 
but  for  retrospective  defaults  as  well.  We  think  the 
fair  import  of  the  language  of  the  bond  is  that  appel- 
lees should  be  liable  for  transactions  which  should 
occur  in  the  future,  after  the  bond  was  executed,  and 
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nothing  more.  This  contention  is  ^ell  sustained  by 
the  case  of  Drake  v.  Sherman,  179  HI.  362. 

It  is  also  urged  as  error  the  action  of  the  court  in 
excluding  the  testimony  tending  to  show  a  release,  or 
rather  accord  and  satisfaction,  to  the  appellees  made 
by  Bower,  whereby  it  is  claimed  that  for  a  valuable 
consideration  the  appellees  released  and  discharged 
Bower  from  any  further  liability,  so  far  as  they  were 
concerned,  and  assumed  the  liability  themselves.  Evi- 
dence was  offered  tending  to  show  such  a  state  of  af- 
fairs, and  we  think  that  this  evidence  should  have  gone 
to  the  jury  under  proper  instructions,  for  if  an  agree- 
ment was  entered  into  whereby  the  appellees  dis- 
charged Bower,  the  effect  of  it  would  be  to  also  dis- 
charge appellants,  and  we  are  of  the  opinion  that  the 
court  erred  in  excluding  this  testimony  from  the  jury. 

It  is  also  contended  that  the  court  erred  in  sustain- 
ing the  demurrer  to  appellants^  second  additional  plea. 
We  agree  with  the  court  that  this  plea  was  not  suflB- 
cient,  that  it  was  indefinite  and  uncertain  in  its  terms 
and  did  not  by  proper  averments  set  up  a  sale  of  the 
office  or  continuing  the  office  by  Worthen  under  a  con- 
tract of  sale. 

Other  errors  have  been  assigned,  but  we  do  not  deem 
it  necessary  to  consider  them,  as  enough  has  been  said 
to  express  our  views  upon  this  case,  and  in  another 
trial  we  think  that  the  errors  heretofore  made  can  be 
avoided.  For  the  errors  pointed  out  the  judgment  of 
the  lower  court  will  be  reversed  with  directions  to  the 
trial  court  to  set  aside  the  order  striking  appellants^ 
first  additional  plea  from  the  files  and  proceed  with 
the  trial  in  accordance  with  the  views  herein  expressed. 

Judgment  reversed  a/nd  cause  remanded  with  direc- 
tions. 
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Boyal  H.  Hamman,  Administrator,  Appellee,  ▼.  Illi- 
nois Central  Railroad  Company,  Appellant. 

(Not  to  be  reported  In  fnlL) 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  Robert 
H.  Flannigan,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Reversed  and  remanded.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Royal  M.  Hamman,  administrator  of  the 
estate  of  Phillip  Hamman,  deceased,  against  Illinois 
Central  Railroad  Company  to  recover  damages  for  the 
death  of  the  deceased  cansed  by  being  strnck  by  one 
of  defendant's  trains  at  a  highway  crossing.  To  re- 
verse a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff  for  four  thousand  dollars,  defendant  appeals. 

The  accident  happened  at  a  highway  crossing  known 
as  the  Chartrand  Crossing,  on  what  is  called  the  Fall- 
ing Springs  road  or  avenue,  near  the  southwest  limits 
of  the  city  of  East  St.  Louis.  At  this  place  the  de- 
fendant's railroad  consists  of  three  tracks,  extending 
nearly  north  and  south,  and  are  located  about  thirty 
feet  apart.  The  east  track  is  called  the  inbound  track, 
the  second  the  outbound  track  and  the  third  the  yard 
track.  A  pair  of  scales  is  located  upon  the  yard  track 
and  at  the  distance  of  about  three  hundred  fifty  feet 
eouth  of  the  Chartrand  Crossing.  The  Falling  Springs 
highway  crosses  these  tracks  at  an  angle  of  about 
thirty  degrees,  the  highway  extending  nearly  north- 
east and  southwest.  The  tracks  are  elevated  the  dis- 
tance of  from  four  to  six  feet  where  this  highway 
crosses  them  and  the  center  of  the  highway  at  the  place 
is  graded  in  such  a  manner  as  to  make  an  approach 
onto  these  tracks.  On  the  day  in  question  the  deceased, 
Phillip  Hamman,  and  a  Mr.  Abbot  had  been  engaged 
at  work  in  a  field  near  this  crossing,  and  it  being  the 
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noon  hour  had  ceased  work  and  were  preparing  to  eat 
their  dinner  and  from  some  canse  undertook  to  cross 
defendant's  tracks.  A  short  time  before  the  deceased 
and  Abbot  undertook  to  cross  the  tracks  the  defend- 
ant's servants  passed  along  this  yard  track  with  an 
engine,  going  up  to  the  scales  for  the  purpose  of 
weighing  the  cars.  The  engine  was  on  the  south  end 
of  the  cars  and  after  weighing  them  the  engine  pushed 
the  four  cars  back  to  the  north  and  towards  Chartrand 
Crossing,  the  engine  being  in  the  rear  with  the  cars  in 
front,  and  was  running  at  the  rate  of  from  four  to  six 
miles  an  hour.  At  this  time  another  train  was  passing 
along  the  inbound  track  going  in  the  same  direction, 
towards  the  north,  at  the  rate  of  about  fifteen  miles 
per  hour  and  consisted  of  quite  a  number  of  cars, 
making  a  train  of  considerable  length.  Just  before  the 
engine  with  the  four  cars  reached  Chartrand  Crossing 
the  deceased  and  Abbot  walked  upon  the  yard  track, 
apparently  engaged  in  watching  the  train  that  was 
passing  on  the  inbound  track,  and  while  they  were 
upon  the  yard  track  the  front  car  of  the  train  upon 
that  track  struck  them  and  killed  them. 

KfiAMEB,  Kbameb  &  Campbell,  for  appellant;  John 
G.  Drennan,  of  counsel. 

Silas  Cook  and  Louis  Beasley,  for  appellee. 

Mb.  Justice  McBbide  delivered  the  opinio^  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Railboads,  S  695* — auJBficiency  of  averments  of  negligence,  A 
count  in  a  declaration  averring  that  while  the  deceased  was  walk- 
ing across  the  railroad  tracks  at  a  public  crossing  the  defendant  by 
its  servants  so  carelessly  and  improperly  drove  and  managed  its 
engine  and  train  that  by  and  through  its  negligence  the  engine  was 
then  and  there  attached  to  said  train  of  cars  backed  in  front  of  said 

*See  Illinois  Note§  Direst,  Vols.  XI  to  XV,  and  Ciuniil»tlTe  Quarterly,  saiiM 
topic  and  siiction  number. 
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engine,  and  did  not  have  any  flagman  at  said  crossing  nor  any 
switchman  or  brakeman  on  the  front  car  of  said  train,  held  not 
subject  to  the  criticism  that  the  negligence  charged  is  not  that 
of  careless  and  improper  driving  and  managing  the  engine  and  train, 
and  held  that  it  was  sufllcient  to  sustain  a  judgment,  especially  af- 
ter verdict 

2.  Railroads,  §  764* — when  question  whether  failure  to  look  and 
listen  is  negligence  is  for  jury.  In  an  action  against  a  railroad 
company  to  recover  for  the  death  of  a  pedestrian  at  a  highway 
crossing,  held  under  the  facts  of  the  case  it  was  a  question  for  the 
jury  to  determine  whether  the  deceased  was  negligent  in  failing  to 
look  and  listen  for  the  approaching  train,  it  appearing  that  by 
looking  he  could  have  seen  the  train  approaching,  but  it  also  ap- 
pearing that  a  train  on  another  track  attracted  his  attention  and 
that  the  highway  ran  diagonally  across  the  tracks  so  that  in  cross- 
ing, his  back  was  nearly  towards  the  approaching  train. 

3.  Railboads,  %  no* — when  giving  of  instruction  inapplicable  to 
pleadings  and  evidence  reversible  error.  In  an  action  against  a 
railroad  company  to  recover  for  the  death  of  plaintiff's  intestate  at 
a  highway  crossing,  the  giving  of  an  instruction  which  directed  a 
verdict  and  injected  into  the  case  the  question  whether  the  de- 
fendant was  running  its  train  over  the  crossing  at  a  greater  speed 
than  usual  and  than  was  reasonably  safe  to  persons  about  to  cross 
the  tracks,  held  reversible  error  where  the  declaration  did  not 
charge  and  there  was  no  evidence  tending  to  show  that  the  train  was 
running  at  an  unusual  or  excessive  rate  of  speed. 


Gerret  Wilklns,  Appellee,  y.  Madison  Goal  Corporation^ 

Appellant. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Geobge  a.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Reversed  and  remanded.    Opinion  filed  July  28, 1914. 

Statement  of  the  Case. 

Action  by  Gerret  Wilkins  against  Madison  Coal 
Corporation  to  recover  for  personal  injuries  received 
by  plaintiff  on  account  of  a  fall  of  coal  from  the  roof 

^ .  ^^^^  m -      11 — -^1 ■!■■ 

•S««  niinoifl  Note*  Diffett,  Vols.  XI  to  XT,  and  Cnwnilaftlv   QoArtorly, 
iopio  and  Mctlon  number. 
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of  a  crosscut  in  which  plaintilBf  and  his  buddy  were  en- 
gaged in  running  a  machine  used  in  undercutting  coal 
in  defendant's  mine.  The  declaration  charged  that 
the  defendant  wilfully  failed  to  inspect  the  roof  and  to 
observe  its  dangerous  condition  and  that  the  mine  ex- 
aminer within  twelve  hours  previously  inspected  the 
place  and  observed  the  dangerous  roof  at  said  point, 
and  wilfully  failed  to  place  a  conspicuous  mark  or  sign 
thereat,  and  wilfully  failed  to  make  a  daily  record  of 
the  conditions  as  required  by  statute.  A  jury  was 
waived  and  trial  had  before  the  judge  which  resulted 
in  a  finding  and  judgment  in  favor  of  plaintiff  for 
$2,999.    To  reverse  the  judgment,  defendant  appeals. 

C.  H.  BuBTON,  for  appellant;  John  G.  Dbbnnan,  of 
counsel. 

Wbbb  &  Wbbb,  for  appellee. 

Mb.  Justicb  MoBbidb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  BfiNSS  AND  MINEBAL8,  §  176* — When  cvidencc  inmffloient  to 
show  wilful  failure  to  mark  dangerous  condition  of  roof  of  mine. 
In  an  action  by  a  miner  to  recover  for  personal  injuries  received  by 
a  fall  of  coal  from  the  roof  of  a  crosscut  in  defendant's  mine, 
where  the  injury  was  alleged  to  have  been  caused  by  the  wilful  fail- 
ure of  the  mine  examiner  to  observe  the  dangerous  condition  of  the 
roof  and  place  a  conspicuous  mark  thereat,  held  that  a  Judgment  in 
favor  of  plaintiff  was  not  sustained  by  the  evidence,  it  appearing 
that  the  mine  examiner  had  sounded  the  roof  and  found  no  loose 
condition  existing  in  the  roof  and  that  thereafter  other  employees 
had  sounded  the  roof  and  found  it  solid,  and  there  was  no  evidence 
to  show  that  the  dangerous  condition  existed  at  the  time  the  mine 
examiner  inspected  it. 

2.  Mines  and  minerals,  9  86* — lialHlity  for  dangerous  condition 
of  roof  of  mine  where  examiner  failed  to  discover  defect    A  mining 

•See  nilnole  Note*  Dlseet,  Tela.  XI  to  XT,  Mod  OusiiiUiUTe.  QoArteilj,  Myne 
teplfl  and  feetleii 
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company  is  not  liable  for  injuries  resulting  from  the  dangerous 
condition  of  the  roof  of  its  mine  merely  because  the  defect  existed 
at  the  time  the  mine  examiner  Inspected  and  he  failed  to  discover 
It,  where  there  were  no  physical  facts  that  were  visible  or  that  could 
be  ascertained  by  the  means  required  by  statute  and  there  was  noth- 
ing to  indicate  a  dangerous  condition. 


The  People  of  the  State  of  Illinois  for  use  of  Betty 
Dunn^  Appellee^  ▼•  Boy  Moore,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Ck)unty  Court  of  Johnson  county;  the  Hon.  J.  F. 
HnaHT,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Affirmed.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Bastardy  proceeding  by  the  People  of  the  State  of 
Ulinois  for  the  use  of  Betty  Dunn  charging  Roy  Moore 
with  being  the  father  of  her  bastard  child.  The  trial 
resulted  in  a  verdict  finding  the  defendant  the  father 
of  the  child  and  judgment  was  entered  requiring  him 
to  pay  $350  for  its  support.  To  reverse  the  judgment 
defendant  appeals. 

0.  B.  Morgan,  for  appellant 

H.  A.  Spank,  for  appellee. 

Mb.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

i.  Appeal  and  ebbor,  $  842* — sufficiency  of  certificate  that  record 
contains  all  the  evidence.    The  making  of  a  certificate  that  the  rec- 

•B«e  nilnol§  Noto§  Dirttst,  Vols.  XI  to  XV,  and  Camiil»tlTO  Quarterly,  MyiM 
iopto  aod  fleotion  iiiiml>«r. 
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ord  contaliiB  all  the  eyidence  is  a  judicial  act  which  must  be  per- 
formed by  the  Judge;  a  certificate  of  the  reporter  cannot  be  taken 
as  a  substitute  for  the  certificate  of  the  Judge. 

2.  Appeal  and  ebbob,  9  1269* — presumption  in  absence  of  certifU 
cate  of  trial  judge.  Where  no  certificate  of  the  judge  certifying  that 
the  record  contains  all  the  evidence  is  incorporated  in  the  bill  of 
exceptions,  the  Appellate  Court  must  presume  that  the  Jury  and 
the  court  were  warranted  in  finding  the  verdict  and  judgment  ren- 
dered and  cannot  interfere  with  such  verdict  on  an  appeal. 

3.  Bastabds,  §  32* — when  presence  of  child  in  court  room  not 
error.  In  a  bastardy  proceeding  it  is  not  improper  to  have  the 
child  present  in  the  court  room,  and  the  fact- that  prosecutrix  sat 
near  the  jury  with  the  child  held  not  prejudicial  where  the  courts 
on  objection  of  defendant's  counsel  required  her  to  remove  with  the 
child  to  another  part  of  the  room,  it  appearing  there  was  no  eftort 
made  to  exhibit  the  child  to  the  jury  for  their  critical  examination. 

4.  Bastabds,  §  25* — matters  of  which  prosecutrix  may  not  he 
cross-examined.  Refusing  to  permit  the  prosecutrix  in  a  bastardy 
proceeding  to  answer  questions  propounded  to  her  on  cross-exam- 
ination with  reference  to  whether  she  had  ever  before  had  inter- 
course with  other  men  and  with  reference  to  whether  she  had  not 
on  former  occasions  claimed  to  be  a  virtuous  woman,  held  not  im- 
proper. 

5.  Instbugtionb,  S  88* — when  may  authorize  jury  to  apply  their 
knowledge  and  experience.  An  instruction  authorizing  the  jury  to 
apply  whatever  experience  and  knowledge  they  may  have  had  in 
determining  the  facts  of  the  case,  held  not  objectionable. 

6.  iNSTBUcnoNS,  S  95* — V)hen  not  improper  as  to  credibility  of 
witnesses.  The  giving  of  an  instruction  which  tells  the  jury  that 
they  are  not  "bound"  to  believe  a  fact  merely  because  a  witness  has 
testified  to  it  and  "should  not  do  so"  if  from  all  the  facts  and  cir- 
cumstances proved  the  witness  is  mistaken  or  testified  falsely,  held 
not  objectionable  for  the  reason  that  the  Jury  may  be  led  to  believe 
that  they  are  not  to  consider  other  evidence. 

7.  Bastabds,  %  34* — when  instruction  proper.  An  instruction  in 
a  bastardy  proceeding  which  tells  the  jury  that  even  if  the  prosecut- 
ing witness  had  intercourse  with  other  persons  such  fact  would  not 
warrant  the  jury  in  finding  the  defendant  not  guilty,  if  they  believe 
from  a  preponderance  of  the  evidence  that  defendant  is  the  father 
of  the  child,  held  to  properly  state  the  law. 

8.  Appeal  and  ebbob,  §  1543* — when  giving  incuicurate  instruc' 
tion  on  crediMlity  of  witness  harmless.  An  instruction  which  states: 
"Tou  are  instructed  that  the  credibility  of  the  witnesses  is  a  ques- 
tion exclusively  for  the  Jury;  and  the  law  is  that  where  a  number  of 
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witnesses  testify  directly  opposite  to  each  other  the  Jury  are  not 
bound  to  consider  the  weight  of  the  evidence  as  evenly  balanced. 
The  jury  have  the  right  to  determine  from  the  appearance  of  the 
witnesses  on  the  stand,  their  manner  of  testifying,  their  apparent 
candor  and  fairness  and  from  all  the  other  surrounding  circum- 
stances appearing  on  the  trial  which  witness  or  witnesses  are  most 
worthy  of  credit  and  give  credit  accordingly,"  held  subject  to  the 
criticism  that  omits  the  expression  "all  the  evidence  in  the  case;" 
but  the  giving  of  the  instruction  held  not  reversible  error  in  view 
of  the  other  instructions  given,  and  it  could  not  be  said  that  the 
jury  were  misled  thereby  or  that  a  different  result  would  have  been 
reached  had  the  instruction  been  strictly  accurate^ 

9.  Bastabds,  §  38* — aujflciency  of  judgment  A  judgment  ren- 
dered against  the  defendant  for  the  support  and  maintenance  of  a 
bastard  child,  held  not  objectionable  as  attempting  to  bind  the  sure- 
ties to  pay  whatever  judgment  might  be  rendered  against  defend- 
ant, where  the  judgment  was  rendered  against  the  defendant  only. 


lya  Dallas,  Appellee,  t.  East  St.  Louis  ft  Suburban 

Hallway  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Wil- 
liam E.  Haolkt,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Reversed  and  remanded.    Opinion  filed  July  28,  1914. 

Statement  of  the  Case. 

Action  by  Iva  Dallas  against  East  St.  Lonis  & 
Suburban  Railway  Company  to  recover  for  personal 
injuries  received  by  plaintiff  by  falling  off  one  of  de- 
fendant's cars  at  a  street  intersection.  The  declara- 
tion alleged  that  plaintiff  was  a  passenger  on  one  of 
defendant's  cars,  that  she  went  to  the  rear  platform 
of  the  car  with  the  intention  of  alighting  at  a  certain 
street  intersection  and  that  while  she  was  waiting  for 
the  car  to  come  to  a  stop  the  car  was  suddenly  started 
forward  with  a  jerk  causing  her  to  fall  off  the  car. 
The  plea  of  the  general  issue  was  filed.    Upon  the  trial 
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plaintiff  obtained  judgment  for  three  thousand  dollars. 
To  reverse  the  judgment,  defendant  appeals. 

Williamson^  Bxjbbouohs  &  Btbxb,  for  appellant. 

Geebs  &  Geebs,  for  appellee. 

Mb.  Justiob  MoBbede  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

CABEnss,  fi  476* — when  evidence  insufficient  to  sustain  recovery 
for  injury  resulting  from  sudden  jerk  of  car.  In  an  action  against 
a  street  railroad  company  to  recover  for  personal  injuries  received 
by  plaintiff  by  falling  off  one  of  defendant's  cars  at  a  street  inter- 
section, where  it  was  alleged  that  the  plaintiff  was  standing  on  the 
rear  platform  waiting  for  the  car  to  stop  to  enable  her  to  alight  and 
that  the  defendant  negligently  started  its  car  forward  with  a  jerk 
so  that  she  fell  off  the  car,  held  that  a  verdict  for  plaintiff  was  not 
sustained  by  the  evidence,  it  not  appearing  from  the  evidence  other 
than  the  testimony  of  plaintiff  that  the  car  was  started  with  a  jerk, 
and  her  testimony  was  contradicted  by  the  testimony  of  the  con- 
ductor, motorman  and  several  passengers  on  the  car,  and  several 
witnesses  testified  that  the  plaintiff  did  not  s^p  on  the  rear  plat- 
form but  walked  right  off  the  car  while  it  was  in  motion. 


W.  G.  Burk,  Appellant,  t.  Matt  Faber,  Appellee. 

1.  Chattel  mobtgagbs,  9  203* — when  allotoing  property  to  remain 
in  possession  of  mortgagor  after  maturity  is  fraudulent.  Where  a 
chattel  mortgagee  fails  to  take  possession  of  the  mortgaged  chattels 
within  a  reasonable  time  after  the  maturity  of  the  mortgage  and 
allows  them  to  remain  In  the  possession  of  the  mortgagor,  such  is 
a  fraud  as  to  creditors  and  purchasers  and  cannot  be  explained. 

2.  Chattel  mortgages,. §  203* — when  mortgagee's  delay  in  talcing 
possession  unreasonable.  Where  a  chattel  mortgagee  did  not  at- 
tempt to  take  possession  of  the  mortgaged  property  until  the  sec- 
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ond  day  after  the  mortgage  matured,  held  that  the  delay  was  unrea- 
sonable and  that  the  rights  of  the  mortgagee  were  thereby  post- 
poned to  the  rights  and  liens  of  execution  creditors  of  the  mort- 
gagor, where  it  appeared  that  the  mortgagee  and  mortgagor  lived 
only  three  or  four  miles  apart. 

3.  Tbial,  $  298* — right  to  refuse  proposition  of  law  embodied  in 
others.  A  proposition  of  law  may  be  properly  refused  when  the 
same  principal  is  embodied  in  others  which  were  held  to  be  the 
law. 

Appeal  from  the  Circuit  Court  of  Effingham  county;  the  Hon. 
Albert  M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.    Opinion  filed  July  28,  1914. 

W.  S.  Holmes,  for  appellant 
H.  S.  Pabkeb,  for  appellee. 

Mb.  Justice  MoBeide  delivered  the  opinion  of  the 
court. 

The  appellant  brought  an  action  of  replevin  in  the 
Circuit  Court  of  EflSngham  County  to  recover  from  ap- 
pellee, the  sheriff  of  said  county,  the  goods  and  chat- 
tels described  in  the  declaration.  A  jury  was  waived 
and  trial  had  by  the  judge  of  the  Circuit  Court,  who 
determined  that  plaintiff  was  not  entitled  to  recover 
the  goods  and  chattels  mentioned,  and  from  this  judg- 
ment the  plaintiff  prosecutes  his  appeal. 

It  appears  from  the  record  in  this  case  that  on 
September  9,  1912,  William  Dunn  was  indebted  to 
Jacob  Todt  in  the  amount  of  $1,000,  and  on  that  date 
made  and  delivered  to  said  Todt  his  note,  with  appel- 
lant W.  C.  T$\iTk  and  S.  M.  Dye  as  sureties  thereon  for 
the  said  William  Dunn ;  said  note  by  its  terms  was  to 
mature  one  year  after  date  thereof ;  that  on  September 
11,  1912,  the  said  Dunn  executed  and  delivered  to  W. 
C.  Burk  and  S.  M.  Dye  a  chattel  mortgage  upon  the 
property  in  question  to  indemnify  the  said  parties  as 
sureties  for  the  said  Dunn  upon  said  note.    It  was  pro- 
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vided  by  said  mortgage  that  until  default  be  made 
by  said  mortgagor  in  the  payment  of  said  note, 
it  shall  be  lawful  for  him  to  retain  possession  of  the 
said  goods  and  chattels  and  enjoy  the  same;  and  said 
mortgage  also  contained  the  usual  provision  with  ref- 
erence to  taking  possession  in  the  case  of  a  levy  or  at- 
tempted levy  of  the  property  described  therein. 

It  further  appears  from  the  evidence  that  on  Sep- 
tember 8,  1913,  A.  C.  Grays  and  A.  T.  CoUison  ob- 
tained two  judgments  in  the  Circuit  Court  of  Effing- 
ham county  by  confession  against  William  Dunn  et  al., 
one  for  the  sum  of  $122.76  and  the  other  for  the  sum 
of  $135.57  and  costs,  and  that  on  September  9,  1913, 
executions  were  issued  thereon  and  delivered  to  the 
sheriff;  that  on  the  ninth  of  September,  1913,  A.  C. 
Crays  and  A.  T.  CoUison  obtained  another  judgment 
against  William  Dunn  et  al.  for  the  sum  of  $206.15  and 
costs,  and  caused  an  execution  to  be  issued  thereon 
and  delivered  to  the  sheriff  on  September  10,  1913. 

It  further  appears  from  the  evidence  that  the  said 
William  Dunn  failed  to  pay  the  note  upon  which  ap- 
pellant and  Dye  were  sureties,  at  its  maturity,  and 
that  negotiations  were  going  on  between  Dunn  and  the 
said  sureties  to  renew  said  mortgage,  but  it  was  not 
renewed  and  the  said  Burk  and  Dye  did  not  take  pos- 
session of  the  property  described  in  said  mortgage 
until  the  morning  of  September  11,  1913 ;  that  on  Sep- 
tember 30, 1913,  the  appellee,  as  sheriff  of  said  county, 
levied  upon  the  goods  and  chattels  described  in  said 
mortgage,  whereupon  the  appellant  instituted  a  suit 
of  replevin  to  recover  the  possession  of  such  goods  and 
chattels. 

The  plaintiff  filed  the  usual  declaration  in  a  suit  of 
replevin.  Defendant  filed  a  plea  justifying  the  taking 
of  such  property  under  the  executions  above  referred 
to.  The  court  found  the  issues  for  the  defendant  and 
adjudged  the  costs  against  the  plaintiff.  The  appel- 
lant claimed  that  he  was  entitled  to  this  property  be- 
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cause  he  obtained  possession  thereof  without  unrea- 
sonable delay  after  the  maturity  of  the  mortgage,  and 
that  even  if  there  was  unreasonable  delay  that  he  ob- 
tained the  possession  before  the  sheriff  made  a  levy 
under  his  executions,  and  that  by  reason  thereof  the 
mortgagee,  appellant,  was  prior  in  his  rights. 

The  evidence  shows  that  the  mortgage  matured  on 
September  9, 1913 ;  that  the  judgments  were  rendered, 
some  on  the  eighth  and  some  on  the  ninth  of  Septem- 
ber, and  the  executions  issued  and  placed  in  the  hands 
of  the  sheriff,  dome  of  them  on  the  ninth  and  some  on 
the  tenth  of  September,  1913,  and  that  levies  were 
made  on  September  30,  1913. 

It  further  appears  that  the  appellant  lived  only 
about  three  or  four  miles  from  William  Dunn,  the 
mortgagor,  and  that  appellant  did  not  take  or  attempt 
to  take  possession  of  the  mortgaged  property  until  the 
second  day  after  the  mortgage  matured.  The  Circuit 
Court  held  that  the  delay  in  taking  possession  of  the 
property  was  unreasonable  and  that  the  rights  of  the 
appellant  were  thereby  postponed  to  the  rights  and 
liens  of  the  execution  creditors  aforesaid ;  that  it  was 
a  fraud  per  se,  and  not  to  be  explained,  to  permit  the 
property  to  remain  in  the  hands  of  the  mortgagor  un- 
til the  second  day  when  no  valid  reason  is  shown  why 
possession  should  not  have  been  taken  at  once  after 
default.  Counsel  for  appellant  claims  that  as  the 
mortgagee  obtained  possession  of  the  property  before 
the  sheriff  levied,  that  his  rights  were  preserved,  and 
contends  that  he  is  sustained  in  this  position  by  the 
decision  of  the  Supreme  Court  in  the  case  of  Pike  v. 
Colvm,  67  HI.  227;  that  appellee  would  be  compelled 
to  collect  his  debt  by  garnisheeing  the  balance  that 
would  remain  in  the  hands  of  the  mortgagee  after  the 
payment  of  such  mortgage.  We  do  not  understand 
the  case  referred  to  as  sustaining  the  contention  of 
counsel.  In  that  case  the  levy  was  made  before  the 
maturity  of  the  last  note  and  while  the  property  was 
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properly  in  the  hands  of  the  mortgagor,  under  the 
terms  of  the  mortgage.  It  would  be  an  entirely  differ- 
ent proposition  if  the  grantee  permitted  his  mortgage 
to  become  void  by  reason  of  not  taking  possession  upon 
the  maturity  of  the  mortgage,  and  in  accordance  with 
its  terms.  Where  the  mortgagor  is  allowed  to  retain 
possession  of  chattels  after  the  maturity  of  such 
mortgage,  such  possession  will  be  considered  fraudu- 
lent as  to  creditors  and  purchasers  of  the  mortgagor. 
Jones  V.  Nod,  139  111.  377. 

**  Where  parties  live  in  the  same  town  or  county,  one 
day  after  default  would  be  a  reasonable  time  within 
which  to  take  possession  of  the  property  so  situated, 
and  an  agent  should  be  at  hand  for  such  purpose." 
Reed  v.  Fames,  19  111.  594. 

A  chattel  mortgage  ceases  to  be  a  lien  as  to  third 
parties  if  the  mortgagee  upon  default  does  not  take 
possession.  Slade  v.  Kurrus,  133  HI.  App.  99.  It  is 
clearly  the  law  that  if  the  mortgagee  fails  to  take  pos- 
session of  the  mortgaged  property  within  a  reasonable 
time  after  the  maturity  of  the  mortgage,  and  it  is  al- 
lowed to  remain  in  the  possession  of  the  mortgagor,, 
that  such  is  a  fraud  as  to  creditors  and  purchasers,  and 
such  a  fraud  as  cannot  be  e^^plained.  The  Circuit 
Court  determined  that  the  time  that  the  mortgagee 
permitted  this  property  to  remain  in  the  hands  of  the 
mortgagor,  after  the  maturity  of  the  mortgage,  and 
before  attempting  to  take  possession  of  it,  was  unrea- 
sonable and  rendered  the  mortgage  void  as  to  the  cred- 
itors in  said  executions,  and  we  see  no  reason  for  dis- 
turbing this  finding  of  the  trial  court. 

It  is  contended  by  counsel  for  appellant  that  the 
court  erred  in  refusing  appellant's  second,  fourth,  fifth 
and  sixth  propositions  of  law  asked  by  the  plaintiff, 
and  contends  that  the  second  proposition  submitted, 
that  the  mortgagee  had  a  reasonable  time  to  take  pos- 
session of  the  property  after  the  maturity  of  the  mort- 
gage, was  erroneously  refused.    In  this  counsel  is  mis- 
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taken,  as  that  proposition  was  included  in  the  third, 
which  was  held  by  the  trial  judge  to  be  the  law;  but 
the  second,  fourth,  fifth  and  sixth  propositions  of  law 
embodied  the  princinples  herein  contended  for  by  ap- 
pellant to  be  the  law,  and  we  think  the  Circuit  Court 
properly  refused  all  of  said  propositions  for  the  rea- 
sons hereinabove  set  forth.  During  the  time  that  the 
sheriff,  appellee,  held  the  executions  and  before  the 
mortgagee  took  possession  of  the  property,  the  mort- 
gage became  void,  being  fraudulent  as  to  creditors, 
and  immediately  upon  its  becoming  void  the  rights  of 
the  creditors  then  took  precedence  over  those  of 
the  mortgagee  and  it  became  the  duty  of  the  sheriff  to 
levy  the  executions  upon  the  property  of  WUliam 
Dunn,  and,  if  necessary,  to  take  this  property  from 
any  one  who  held  it  unlawfully  as  against  the  creditors. 
We  are  of  the  opinion  that  the  findings  and  holdings 
of  the  Circuit  Court  are  in  conformity  with  the  deci- 
sions of  the  Supreme  Court  of  this  State  and  that  no 
reversible  error  was  committed  in  the  trial  of  this  case, 
and  the  judgment  of  the  lower  court  is  affirmed. 

Judgment  affirmed. 


Jolin  T.  Smith  for  use  of  L«  F.  Karle,  Appellee,  t«  Tan- 
dalla  Railroad  Company,  Appellant. 

1.  Parties,  §  13* — eUect  of  suit  in  the  name  of  one  for  the  use 
of  another.  Where  a  suit  Is  brought  in  the  name  of  one  person  "for 
the  use"  of  another,  the  former  Is  the  plaintiff,  and  the  words,  "for 
the  use,  etc.,"  are  surplusage,  having  no  effect  upon  the  suit  and  are 
of  no  concern  to  the  defendant 

2.  Appeal  and  ebbob,  |  1231* — when  splitting  cause  of  action 
cannot  he  complained  of.  The  fact  that  plaintiff  split  his  demands 
by  bringing  suit  for  a  less  sum  than  was  actually  due  cannot  be 
complained  of  by  the  defendant  on  appeal  from  the  Judgment  re- 
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covered  against  him,  since  he  is  entitled  to  set  up  the  Judgment  in 
bar  of  any  subsequent  suit  to  recover  the  balance  of  the  demand. 

3.  Pasties,  |  43^ — when  mistake  in  name  of  plaintiff  may  he 
amended.  Where  after  a  verdict  has  been  rendered  an  error  is  dis- 
covered in  the  middle  initial  of  plaintiffs  name,  the  court  may,  up- 
on motion  of  plaintiff,  before  final  Judgment  permit  the  amendm^it 
of  the  summons  and  pleadings  so  as  to  show  that  the  suit  was 
brought  in  his  true  name. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Robert 
H.  Flannigan,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.    Opinion  filed  July  28,  1914. 

Whitnbl  &  Browning,  for  appellant ;  Fordy cb,  Hol- 
LiDAY  &  White,  of  counsel. 

Dan  McGlynn,  for  appellee. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  rendered  by  the 
City  Court  of  East  St.  Louis.  The  record  id  this  case 
discloses  that  John  T.  Smith  was  engaged  at  work  for 
the  appellant  during  the  months  of  November  and  De- 
cember, 1912,  and  that  there  was  due  him  from  the 
Company  as  wages  $77  and  a  few  cents.  John  T. 
Smith  was  indebted  to  L.  F.  Karle,  who  brought  suit 
against  J.  T.  Smith  in  the  name  of  J.  H.  Smith  before 
George  A.  Boyne,  a  justice  of  the  peace  in  East  St. 
Louis,  and  a  garnishment  was  served  upon  appellant 
to  subject  the  wages  of  J.  T.  Smith  to  the  payment  of 
Karle 's  claim;  that  on  December  10,  1912,  John  T. 
Smith  signed  an  order  drawn  on  the  appellant,  Vanda- 
lia Railroad  Company,  in  favor  of  George  A.  Boyne, 
justice  aforesaid,  for  $46.45,  for  the  purpose  of  pay- 
ing the  claim  of  Karle  against  John  T.  Smith.  Upon 
receiving  this  order  Boyne  mailed  the  same  to  the  at- 
torneys of  the  appellant,  but  the  order  was  afterwards 
returned  to  Boyne  and  left  upon  his  desk.  Karle  took 
the  order  and  had  a  talk  with  John  T.  Smith  about  it 

•See  Illinois  Notes  Dltefft»  Tola.  ZI  to  XT,  Mid  ComiilatiTe  Qmuierly,  anno 
topio  Mid  •oeUon  munbor. 
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and  Smith  told  him  to  bring  suit  against  the  Company. 
He  said  he  had  done  all  ^e  conld  do.  Thereupon  L.  F. 
Karie  bronght  suit  in  the  name  of  J.  H.  Smith  for  the 
use  of  Louis  F.  Earle  against  the  appellant  for  $56.45, 
being  the  amount  of  his  claim.  The  only  evidence  in- 
troduced upon  the  trial  of  the  case  with  reference  to 
the  claim  was  that  of  John  T.  Smith,  who  said  that  ap- 
pellant was  indebted  to  him  in  the  amount  of  $77,  and 
that  at  the  time  of  the  garnishment  it  was  indebted  to 
the  amount  of  $67 ;  that  he  gave  the  order  to  Justice  of 
the  Peace  Boyne  for  the  purpose  of  settling  the  daim 
of  Elarle.  At  the  close  of  plaintiff's  evidence  the  de- 
fendant asked  the  court  to  direct  a  verdict  in  its  favor, 
which  the  court  refused  to  do,  and  thereupon  the  de- 
fendant refused  to  offer  any  further  testimony  and  the 
trial  court,  upon  the  motion  of  the  plaintiff,  directed 
a  verdict  for  the  plaintiff  for  the  amount  of  $56.45. 
After  the  verdict  had  been  rendered  it  was  discovered 
that  the  true  name  of  the  plaintiff  was  John  T.  Smith 
instead  of  John  H.  Smith,  and  thereupon  the  court, 
upon  the  motion  of  appellee,  permitted  an  amendment 
of  the  summons  and  pleadings  so  as  to  show  that  the 
suit  was  in  the  name  of  John  T.  Smith  instead  of  John 
H.  Smith.  Judgment  was  rendered  upon  this  verdict, 
to  reverse  which  this  appeal  is  prosecuted.  It  is  not 
denied  by  appellant  in  this  case  but  that  it  was  in- 
debted to  John  T.  Smith  in  the  sum  of  more  than 
$56.45,  but  contends  that  this  is  an  effort  upon  the 
part  of  John  T.  Smith  to  transfer  to  Elarle  a  part  of 
the  claim  and  retain  a  portion  of  it  for  himself,  and 
that  the  effect  of  it  is  a  splitting  of  the  demand  of 
John  T.  Smith  against  appellant,  and  for  that  reason 
this  suit  cannot  be  maintained.  The  idea  of  counsel 
for  appellant  seems  to  be  that  this  is  a  suit  of  E^arle, 
because  it  is  brought  in  the  name  of  John  T.  Smith 
for  the  use  of  Karle.  As  we  view  the  law  the  fact  that 
the  suit  is  brought  in  the  name  of  John  T.  Smith 
for   the   use   of   Earle   does   not   make   Earle   the 
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plaintiff,  but  John  T.  Smith  the  plaintiff,  and  the 
words,  **for  the  use  of  Karle,*'  are  surplusage  and 
could  only  control  the  relations  existing  between  Smith 
and  Karle.  The  words,  **for  the  use,  etc.,'*  are  un- 
necessary for  any  purpose  other  than  to  protect  the 
interests  of  the  usee  against  the  nominal  plaintiff." 
Tedrick  v.  Wells,  152  HI.  217. 

Where  a  party  brings  a  suit  in  his  own  name  for  the 
use  of  another  party,  the  words,  **for  the  use,  etc,*' 
are  surplusage.  He  need  not  name  any  one  as  the  usee, 
but  if  he  does  it  has  no  effect  upon  the  suit.  Schiff  v. 
Supreme  Lodge  Order  MtU.  Protection,  64  HI.  App.  341. 
Where  a  suit  is  brought  by  a  plaintiff  for  the  use  of 
another  the  defendant  has  no  concern  with  the  use. 
Schiff  V.  Supreme  Lodge  Order  Mut.  Protection,  supra. 

Again  it  is  insisted  by  appellant  that  this  is  a  split- 
ting of  appellee's  demands  and  might  result  in  a  mul- 
tiplicity of  suits  against  the  appellant,  whereas  it 
could  all  be  recovered  in  one  action.  The  position  of 
counsel  that  it  would  result  in  a  splitting  of  demands 
seems  to  us  to  be  well  taken,  but  we  do  not  agree  with 
them  as  to  the  effect  of  it.  It  is  no  concern  of  the  ap- 
pellant as  to  how  much  is  included  in  appellee's  judg- 
ment so  long  as  it  does  not  undertake  to  recover  more 
than  is  due  to  him.  This  action  was  commenced  before 
a  justice  of  the  peace,  and  under  the  statute  he  would 
have  to  include  all  claims  existing  against  appellant 
at  the  time  the  suit  was  brought.  If,  however,  in  a  suit 
brought,  less  than  the  whole  amount  due  was  claimed 
or  demanded,  the  fact  that  he  had  failed  to  sue  for  the 
whole  amount  and  was  taking  judgment  for  less  than 
was  actually  due  could  not  be  complained  of  by  the  ap- 
pellant in  that  suit.  If,  however,  the  appellee  should 
attempt  to  bring  another  action  against  appellant  for 
the  balance  of  his  claim  or  demand,  then  appellant  could 
very  justly  and  properly  invoke  the  doctrine  here  con- 
tended for  and  plead  the  former  judgment  in  bar. 
Calverley  v.  Steckler,  126  HL  App.  586.    We  do  not 
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think  that  appellant  has  any  right  to  complain  because 
suit  is  brought  for  a  less  amount  than  is  actually  due, 
and  set  such  fact  up  as  a  bar  to  the  action. 

It  is  further  contended  by  counsel  for  appellant  in 
its  reply  brief  that  if  appellee  ^s  contention,  that  this 
is  not  a  suit  by  Karle  but  is  a  suit  by  John  T.  Smith, 
is  true,  then  under  the  fourth  error  assigned,  this  cause 
should  be  reversed  as  the  suit  was  brought  in  the  name 
of  John  H.  Smith  for  the  use  of  Karle,  and  counsel  for 
appellee  was  permitted  to  amend  the  original  summons 
so  as  to  make  John  T.  Smith  plaintiff,  after  the  verdict 
had  been  returned.  We  cannot  see  any  objection  or 
reason  why  the  court  should  not  have  permitted  this 
amendment  under  the  statutes  of  this  State,  both  un- 
der section  1  of  chapter  7  (J.  &  A.  1[  300),  and  section 
•  42  of  chapter  79.  (J.  &  A.  T[  6903.)  The  court  may, 
at  the  request  of  either  party,  at  any  time  before  final 
judgment,  amend  the  summons  and  other  papers  in  the 
case  so  as  to  make  the  same  conform  to  the  true  names 
of  the  plaintiff  and  the  defendant.  We  cannot  see  how 
appellant  is  in  any  manner  injured  by  this  amendment 
or  by  this  judgment.  It  appears  from  the  evidence, 
and  is  not  denied,  that  the  appellant  is  indebted  to 
John  T.  Smith  for  even  more  than  the  judgment,  and 
we  believe  the  court  ruled  properly  in  directing  a  judg- 
ment against  it  for  the  amount  sued  for. 

The  judgment  of  the  lower  court  is  aflSrmed. 

Judgment  affirmed. 


,:* 
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W.  B.  Martin  &  Son,  Appellants,  y.  Mary  Lamkin,  Ex- 

ecntrix.  Appellee. 

1.  Pbincipal  and  aqent,  §  5a* — tohen  contract  creates  relatUm. 
A  contract  whereby  a  real  estate  agent  is  to  have  as  his  commis- 
sions all  he  obtains  for  the  land  above  a  fixed  price  creates  the  re- 
lation of  principal  and  agent 

2.  PaiNciPAi.  AND  AGENT,  8  H* — When  agency  re7>ocable.  Unless 
an  agency  is  coupled  with  an  interest  the  principal  may  revoke  it 
at  any  time,  being  liable  for  the  damages  sustained,  and  this  rule 
applies  though  the  appointment  is  by  its  terms  made  irrevocable. 

3.  Principal  and  agent,  |  12* — when  agency  U  not  coupled  with 
an  interest.  An  agents  authority  to  sell  land  is  not  coupled  with  an 
interest  in  the  land  so  as  to  be  irrevocable  by  his  principal  where 
the  interest  of  the  agent  could  only  arise  out  of  the  execution  of  the 
power  and  in  the  proceeds  derived  from  the  sale  as  a  compensation 
for  his  services  in  its  execution. 

4.  Bbokebs,  §  19* — when  authority  to  sett  real  estate  revoked 
by  death  of  owner.  A  contract  between  real  estate  agents  and  an 
owner  of  land  whereby  the  agents  were  to  have  as  commissions 
all  they  could  obtain  for  the  land  above  a  fixed  price,  held  not  to 
create  an  authority  to  sell,  coupled  with  an  interest  In  the  land,  so 
that  the  agency  would  not  be  revoked  by  death  of  the  owner. 

Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon.  A.  W. 
Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Afilrmed.    Opinion  filed  July  28,  1914. 

Whitley  &  Combb,  for  appellants. 
W.  F.  Scott,  for  appellee. 

Mb.  Justice  McBeide  delivered  the  opinion  of  the 
court. 

This  was  a  suit  brought  by  appellants  against  the 
appellee  to  recover  commissions  for  the  sale  of  real 
estate.  At  the  conclusion  of  appellants'  evidence  the 
court  directed  a  verdict  for  the  appellee. 

Fred  Lamkin  was  the  owner  of  one  hundred  and 
sixty  acres   of  land   in   Saline   county   and   on   the 
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twentieth  day  of  May,  1912,  authorized  appellants, 
who  were  engaged  in  the  real  estate  business,  to  sell 
the  land.  A  Mr.  Gersbacher,  at  the  solicitation  of  ap- 
pellants, went  to  examine  this  land  on  about  the  first 
day  of  June,  1912,  with  a  view  of  purchasing  it.  He 
did  not  see  Mr.  Lamkin  upon  this  trip,  or  at  any  time, 
but  the  appellants  priced  the  land  to  him  at  ninety 
dollars  per  acre.  He  did  not  purchase  it  but  went 
to  his  home,  in  White  county,  without  making  a  con- 
tract. On  July  13,  1912,  Fred  Lamkin  died  testate 
and  devised  this  real  estate  to  his  widow,  and  on  July 
16th  the  widow,  as  executrix  caused  notice  to  be  served 
upon  appellants  directing  them  not  to  sell  the  land  in 
question.  On  July  23,  1912,  Gersbacher  came  back 
to  see  the  appellants  about  purchasing  this  land  and 
again  went  to  look  at  it  and  claims  to  have  made  a 
contract  with  appellants  at  that  time  for  the  land. 
Appellants  offered  to  show  that  after  the  death  of 
Fred  Lamkin  and  on  about  July  23,  1912,  he  made  a 
contract  with  Gersbacher  for  sale  of  this  land  at  the 
price  of  thirteen  thousand  five  hundred  dollars,  being 
fifteen  hundred  dollars  in  excess  of  the  price  for  which 
they  had  been  authorized  by  Lamkin  to  sell  the  land. 
They  also  offered  to  show  by  Gersbacher  that  he  was 
at  that  time  ready,  able  and  willing  to  have  paid  the 
full  amount  of  the  purchase  price.  This  testimony 
was  objected  to  and  the  objection  sustained.  The  con- 
tract or  appointment  authorizing  appellants  to  sell 
the  land  in  question  was  as  follows : 

**I,  Fred  Lamkin,  authorize  and  employ  W.  B.  Mar- 
tin &  Son  to  sell  the  following  described  Real  Estate, 
situated  in  the  County  of  Saline  and  State  of  Illinois, 
to-wit:  S  E  %  of  S  W  lA,  and  S  W  %  of  S  E  l^  of 
Section  35-8-6 ;  also  the  east  ^i  of  the  N  W  i/4  except- 
ing about  5  acres  south  and  east  of  the  N.  Y.  Central 
R.  R.,  and  about  five  acres  north  and  west  of  the  N.  Y. 
Central  R.  R.  in  E  V2  of  S  W  %,  all  in  Section  2-9-6 
E.  of  3rd  P.  M.,  for  the  sum  of  Twelve  Thousand 
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Dollars,  and  upon  the  following  terms,  to-wit:  Coal 
reserved  with  right  to  mine  and  remove  same.  Scales 
reserved.  Terms  as  agreed,  and  I  promise  to  pay 
said  agents  all  over  $12,000  commission  on  the  amount 
of  said  Real  Estate  or  any  part  thereof  may  bring 
when  sold,  and  after  the  expiration  of  this  contract  if 
sale  or  trade  is  made  to  any  party  previously  seen  or 
influenced  in  any  way  by  said  agents  I  promise  to  pay 
said  agents  the  same  commission  as  above  stated  and 
will  use  all  means  in  my  power  to  assist  in  the  sale 
of  said  property,  but  will  not  sell  for  a  less  price  or 
on  easier  terms  than  above  stated,  and  agree  with 
said  agent  not  to  sell  or  otherwise  dispose  of  the  above 
described  Real  Estate  without  the  written  consent  of 
said  agents.  If  sale  is  made  I  agree  to  make  a  War- 
rantee Deed  to  whomever  said  agents  may  say,  and 
furnish  said  purchaser  an  abstract  of  title  to  said 
land,  showing  a  fee  simple  title  in  me. 

This  instrument  to  remain  in  full  force  until  Sept. 
1st,  1912,  and  thereafter  until  I  give  said  agents  writ- 
ten notice  of  withdrawal  from  sale. 

Witness  my  hand  and  seal  this  29th  day  of  May, 
A.  D.  1912. 

(Signed)     P.  Lamkin.     (Seal)'' 

The  claim  filed  by  appellants  against  the  estate  of 
Fred  Lamkin  is  as  follows: 

*' December  1,  1912. 
Estate  of  Frederick  Lamkin,  Dr. 

To  W.  B;  Martin,  Ray  Martin  and  Guy  Martin,  part- 
ners doing  business  under  the  firm  name  and  style 
of  W.  B.  Martin  &  Sons. 

For  commissions  on  sale  of  land  and  securing  pur- 
chaser for  land,  per  terms  of  written  contract,  $1,- 
500.00.'' 

By  direction  of  the  trial  court  a  verdict  was  re- 
turned for  appellee. 

The  real  question  involved  in  this  case,  as  we  view 
it,  is:    Did  the  appellants  have  the  right  to  sell  this 
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land  under  the  appointment  above  noted,  after  the 
death  of  Fred  Lamkin,  and  after  the  executrix  had 
notified  them  not  to  sell  t  The  case  was  tried  by  the  ap- 
pellee and  determined  by  the  lower  court  upon  the  the- 
ory that  the  death  of  Frederick  Lamkin  revoked  the 
authority  of  appellants  to  sell  the  land  and  that  any 
sale  made  by  them  after  the  death,  and  after  the  notice 
by  the  executrix  not  to  sell,  was  without  authority  of 
law.  It  will  be  observed  that,  by  the  terms  of  this 
appointment,  Frederick  Lamkin  agreed  to  pay  ap- 
pellants, as  agents,  a  commission  upon  the  sale  of  said 
land  all  over  twelve  thousand  dollars  for  which  they 
sold  the  land,  and  that  the  instrument  was  to  remain 
in  full  force  until  September  1,  1912.  As  we  under- 
stand the  law,  a  contract  whereby  a  real  estate  agent  is 
to  have  as  his  commissions  all  he  obtains  for  the  land 
above  a  fixed  price,  creates  the  relation  of  principal 
and  agent.  Burnett  v.  Potts,  236  111.  499.  If  appel- 
lants were  the  agents  of  Lamkin  to  sell  this  land,  then 
under  the  law  the  death  of  Lamkin  revoked  the  agency, 
unless  the  authority  to  sell  is  coupled  with  an  interest 
in  the  land.  A.  &  E.  Encyc.  of  Law,  vol.  1,  p.  1222. 
This  is  the  general  rule,  and  as  we  understand  the 
decisions  of  the  higher  courts  of  this  State  they  are 
to  the  effect  that  unless  the  agency  is  coupled  with  an 
interest  the  principal  may  revoke  it  at  any  time,  being 
liable  for  any  damages  sustained.  Bonney  v.  Smith, 
17  111.  531.  And  this  power  of  revocation  may  extend 
to  appointments  that  are  by  their  terms  made  irre- 
vocable.    Walker  v.  Denison,  86  111.  142. 

It  is  insisted  by  counsel  for  appellants  that  the  pres- 
ent case  does  not  come  within  the  rule  above  invoked 
for  the  reason  that  appellants'  appointment  was 
coupled  with  an  interest  and  for  a  valuable  considera- 
tion, and  being  so  was  irrevocable.  We  do  not  under- 
stand that  there  was  any  consideration  given  for  this 
appointment  or  any  specific  obligation  incurred  by 
appellants  by  reason  thereof.    They  were  not  by  the 
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terms  of  the  appointment  bound  to  do  anything,  but  it 
was  left  at  their  pleasure  whether  they  would  or  would 
not  sell  the  land.  If  they  did  make  the  sale  then  they 
were  to  get  the  commission.  In  order  to  determine 
whether  or  not  this  was  a  power  coupled  with  an  in- 
terest, it  is  necessary  to  ascertain  what  is  meant  by 
the  courts,  in  the  use  of  this  term.  In  the  case  of 
Bonney  v.  Smith,  supra,  it  is  said :  *' A  power,  coupled 
with  an  interest,  must  create  an  interest  in  the  thing 
itself  upon  which  the  power  is  to  operate;  the  power 
and  estate  must  be  united,  or  be  coexistent,  and  this 
class  of  powers  survive  the  principal  and  may  be  exe- 
cuted in  the  name  of  the  attorney  *  *  *.  Another 
class  of  powers  is  where  they  are  created  upon  a  valu- 
able consideration,  and  to  operate  as  a  transfer,  mort- 
gage or  security  to  another,  although  the  power  can 
only  be  executed  in  the  name  of  the  principal  •  •  *. 
These  are  irrevocable  by  the  act  of  the  principal, 
•  •  •  and  created  to  subserve  purposes  in  which 
another  has  an  interest.  Another  class  is  where  the 
attorney  has  an  interest  only  arising  out  of  the  exe- 
cution of  the  power,  as  in  the  proceeds,  as  a  compensa- 
tion for  the  business  of  its  execution.  8  Wheaton,  174 ; 
2  Kent's  Com.  644.  This  power  is  of  the  latter  class, 
and  revocable  by  the  principal,  although  the  principal 
might  perhaps  be  liable  to  the  agent  or  attorney  for 
any  damages  sustained.  It  is  a  naked  power,  with  an 
interest  in  the  proceeds,  based  only  upon  its  execution, 
which  execution  is  dependent  upon  the  continuing  will 
of  the  principal.''  And  in  this  opinion  Mr.  Story  on 
agency  is  quoted  at  length  confirming  the  doctrine  an- 
nounced. Again  in  the  case  of  Walker  v.  Denison,  86  111, 
146,  it  is  said :  "As  to  the  exception  of  a  power  coupled 
with  an  interest,  it  is  not  enough,  as  appellant  sup- 
posed, that  the  agent  has  an  interest  in  the  execution 
of  the  power.  The  meaning  of  that  expression  under- 
went discussion  and  was  authoritatively  determined 
in  the  case  of  Hunt  v.  Rousmanier's  Administrator,  8 
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Wheat.  174,  where  it  was  held  that  'a  power  coupled 
with  an  interest'  is  where  the  power  or  authority  is 
coupled  with  an  interest  in  the  thing  itself,  actually 
vested  in  the  agent;  and  that  it  was  not  an  interest 
in  that  which  is  produced  by  the  exercise  of  the  power. ' ' 
Chief  Justice  Marshall  in  the  decision  of  the  case  of 
Hunt  V.  Rousmanier's  Adm'r,  supra,  in  speaking 
of-  the  general  rule  says:  ''That  a  power  ceases 
with  the  life  of  the  person  giving  it,  admits  of  one 
exception.  If  a  power  be  coupled  with  an  'interest,' 
which  survives  the  person  giving  it,  and  may  be  exe- 
cuted after  his  death.  As  this  proposition  is  laid  down 
too  positively  in  the  books  to  be  controverted,  it  be- 
comes necessary  to  inquire  what  is  meant  by  the  ex- 
pression, 'a  power  coupled  with  an  interest!'  Is  it 
an  interest  in  the  subject  on  which  the  power  is  to  be 
exercised,  or  is  it  an  interest  in  that  which  is  produced 
by  the  exercise  of  the  power  t  We  hold  it  to  be  clear, 
that  the  interest  which  can  protect  a  power  after  the 
death  of  a  person  who  creates  it,  must  be  an  interest 
in  the  thing  itself. ' '  Counsel  for  appellants  have  cited 
cases  which  seem  to  hold  that  under  circumstances 
where  the  agent  has  a  contract  for  a  definite  period 
of  time,  and  has  expended  money  procuring  a  pur- 
chaser, and  at  about  the  time  the  purchaser  was  pro- 
cured and  after  the  owner  had  been  advised  that  the 
sale  was  about  consummated,  that  such  agency  under 
such  circumstances  could  not  be  revoked,  and  the  agent 
defeated  in  the  collection  of  his  commission.  We  can 
readily  see  that  the  attempted  revocation  under  such 
circumstances  would  be  a  fraud  upon  the  rights  of  the 
agent,  but  an  entirely  different  question  arises  in  the 
present  case.  There  could  be  no  fraud,  as  the  revoca- 
tion was  based  upon  the  death  of  Lamkin,  and  we  think 
the  cases  referred  to  by  counsel  for  appellants  have  no 
application  to  the  present  case.  We  are  of  the  opinion 
that  the  death  of  Frederick  Lamkin  revoked  the  agency 
of  appellants  and  that  their  appointment  was  not 
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coupled  with  an  interest  in  the  land  but  their  interest 
could  only  arise  out  of  the  execution  of  the  power  and 
in  the  proceeds  as  a  compensation  for  their  services 
in  its  execution,  and  that  as  the  agency  had  been  re- 
voked by  operation  of  law  the  contract  of  sale  offered 
to  be  shown  as  having  been  made  after  the  deat];i  of 
Lamkin  was  a  nullity,  and  that  as  no  sale  had  been 
made  the  commission  claimed  had  not  been  earned 
under  the  terms  of  the  contract,  and  that  appellants 
are  not  entitled  to  recover  the  commissions  claimed. 

Again  it  is  said  by  counsel  for  appellant  that  the 
appellants  were  entitled  to  compensation  for  the  serv- 
ices that  were  actually  performed  by  them  under  the 
'  appointment  and  before  its  revocation.  This  may  be 
true,  but  if  it  is,  no  such  question  arose  upon  the  record 
in  this  case.  The  claim  made  by  appellants  is  not  for 
compensation  for  the  services  rendered  but  is :  *  *  For 
commissions  on  sale  of  land  and  securing  purchaser 
for  land,  per  terms  of  written  contract,  $1,500.00.'' 

There  is  no  evidence  offered,  showing  or  tending  to 
show  the  value  of  the  services^  rendered,  and^  as  we 
view  it,  there  was  only  the  one"  question  presented  to 
the  trial  court,  and  reviewable  here,  and  that  is, 
whether  or  not  a  sale  was  made  and  the  appellants 
entitled  to  the  commissions  contracted  for. 

We  are  of  the  opinion  that  the  court  did  not  err  in 
excluding  the  proffered  testimony  and  in  directing  a 
verdict  for  the  appellee,  and  the  judgment  of  the  lower 
court  is  affirmed. 

Judgment  affirmed. 
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Eyerett  Bone,  Administrator,  Appellant,  y.  Martha  E. 

Robinson,  Appellee. 

1.  ExECXTTORS  AND  AOMINISTBATOB8,  §  92* — When  proceeding  hy 
citation  inappropriate  remedy.  A  proceeding  by  citation  under  sec- 
tions 81  and  82  of  the  Administration  Act,  J.  ft  A  Iff  130,  131,  is  not 
the  proper  remedy  to  try  a  contested  claim  of  ownership  to  property. 

2.  Gifts,  §  9* — sufficiency  of  delivery  to  constitute  gift  inter 
vivos.  To  constitute  a  valid  gift  inter  vivos  there  must  be  a  com- 
plete delivery  of  the  property,  that  is,  such  a  change  of  possession 
as  to  put  it  out  of  the  power  of  the  giver  to  repossess  himself  of 
the  thing  given,  and  the  delivery  must  be  made  with  the  intent  to 
vest  title  in  the  donee. 

3.  Gifts,  §  15* — when  gift  inter  vivos  of  certificate  of  deposit 
valid.  Where  a  person  in  his  lifetime  gave  his  money  to  his  daugh- 
ter's husband  to  deposit  in  a  bank  in  her  own  name  for  the  purpose 
of  making  a  gift  of  the  money  to  her,  and  the  husband  did  so  and 
took  a  certificate  of  deposit  which  recited  that  the  money  was 
deposited  in  her  name,  but  beneath  the  signature  of  the  cashier 
of  the  bank  it  further  stated  in  the  case  of  her  death  before  the 
death  of  the  donor  the  certificate  becomes  the  property  of  the  donor, 
held  under  all  the  evidence  in  the  case  that  the  transaction  consti- 
tuted a  valid  gift  inter  vivos,  it  appearing  that  the  certificate  was  de- 
livered by  the  donor  to  his  daughter  without  anything  said  as  to  his 
right  to  repossess  himself  of  the  certificate,  and  that  the  writing  on 
the  certificate  beneath  the  signature  of  the  cashier  was  placed  there 
on  the  proposal  of  the  husband  without  any  solicitation  on  the  part 
of  the  donor. 

4.  Trial,  §  302* — authority  of  court  to  modify  propositions  of  law. 
Under  section  61,  ch.  110,  Kurd's  R.  S.,  J.  ft  A.  If  8598,  the  trial  court 
has  authority  to  modify  propositions  of  law. 

Appeal  from  the  Circuit  Court  of  Franklin  county;  the  Hon. 
Jacob  R.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1914.    Affirmed.    Opinion  filed  July  28,  1914. 

W.  B.  Johnson,  W.  H.  Habt  and  Mooneyham  & 
Seebee,  for  appellant. 

Spiller  &  MiLLEE,  W.  S.  Cantbeix  and  G.  A,  Hick- 
man, for  appellee. 

•S«e  Illinois  Notes  Digest,  Vols.  XI  to  XV,  mad  CiiiiiiilmtlT«  Qiuurterly,  saino 
topic  aad  section  nnmber. 
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Mb.  Justice  MoBbidb  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  assumpsit  instituted  by  the 
appellant  in  the  Circuit  Court  of  Franklin  county, 
Illinois.  Upon  a  trial  had  without  a  jury  the  court 
found  the  issues  for  the  appellee  and  rendered  judg- 
ment against  appellant  for  costs,  to  reverse  which  this 
appeal  is  prosecuted. 

It  also  appears  from  the  record  that  a  citation  had 
been  issued  by  the  County  Court  of  Franklin  county 
against  appellee  requiring  her  to  surrender  to  the  ap- 
pellant the  certificate  or  check  in  question,  and  by 
agreement  of  the  parties  the  cases  were  consolidated 
and  are  submitted  to  thiQ  court  as  a  consolidated  case. 

It  appears  from  the  record  in  this  case  that  the  cita- 
tion was  originally  issued  by  the  County  Court  of 
Franklin  county  against  appellee  under  sections  81 
and  82,  chapter  3  of  the  Revised  Statutes  of  Illinois 
(J.  &  A.  UU  130,  131),  directing  and  requiring  her  to 
surrender  the  certificate  hereinafter  described.  The 
petition  was  dismissed  by  the  County  Court,  from 
which  order  the  appellant  prosecuted  an  appeal  to  the 
Circuit  Court,  and  thereupon  instituted  at  the  same 
term  of  court  an  action  of  assumpsit  against  the  ap- 
pellee, filing  a  declaration  consisting  of  the  common 
counts,  and  at  the  November  Term,  1913,  the  two  cases 
were  consolidated,  jury  waived  and  tried  before  the 
Circuit  Judge.  On  February  5,  1913,  Ivan  Jackson 
was  the  owner  of  twelve  hundred  dollars  in  money, 
part  of  which  was  in  his  possession  and  control,  hav- 
ing been  placed  in  tin  cans  which  were  secreted  at 
different  places,  and  part  in  a  pocketbook  which  he 
kept  in  a  bureau  drawer,  and  part  of  it  appears  to 
have  been  under  the  control  of  and  secreted  by  the 
appellee.  Shortly  before  the  fifth  of  February,  Ivan 
Jackson  had  determined  to  give  this  money  to  his 
daughter,  Martha  E.  Robinson,  the  appellee  herein, 
and  so  told  her  husband,  John  Eobinson,  whom  he 
selected  to  help  him  gather  this  money  together  and 
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told  Bobinson  that  he  wanted  to  give  it  to  the  appellee 
and  to  deposit  it  in  a  bank  in  her  name  so  that  she 
would  be  sure  to  get  it  During  the  period  in  which 
they  were  engaged  in  gathering  the  money  together 
and  counting  it^  John  Robinson  suggested  to  Ivan 
Jackson  that  he  was  getting  old  and  that  the  appellee 
might  die  before  he  did  and  that  he  would  put  a  clause 
in  the  certificate  to  protect  Ivan  Jackson  in  case  of 
her  death.  After  the  money  had  been  collected  to- 
gether Ivan  Jackson  gave  it  to  John  Bobinson  and 
told  him  to  deposit  it  in  the  bank  and  make  the  check 
or  certificate  payable  to  appellee.  This  was  done,  the 
money  was  deposited  in  the  Farmers  Exchange  Bank 
and  tiie  following  certificate  issued: 

**$1200.  No.  186 

Farmers  Exchange  Bank 

Akin,  BL,  Feb.  5,  1913. 
Martha  E.  Bobinson  has  deposited  in  this  bank  Twelve 
hundred  dollars,  payable  to  herself  in  current  funds, 
six  months  after  date  on  return  of  this  certificate 
properly  endorsed,  with  interest  at  the  rate  of  four 
per  cent  per  annum.    No  interest  after  maturity. 

John  B.  McGuyer, 

Cashier. 
Certificate  of  deposit  subject  to  check.    In  case  of  the 
death  of  Martha  E.  Bobinson,  before  the  death  of  Ivan 
Jackson,  this  certificate  of  deposit  becomes  the  prop- 
erty of  Ivan  Jackson. '^ 

The  certificate  of  deposit  was  taken  by  John  Bobin- 
son to  Ivan  Jackson,  who,  after  having  it  read  to  him 
turned  it  over  to  appellee  and  said:  **Take  that  and 
put  it  away,  it  was  yours.**  The  check  was  received 
by  appellee  and  kept  by  her.  On  July  10,  1913,  Ivan 
Jackson  died  and  this  suit  is  brought  to  recover  the 
money  from  the  appellee. 

The  evidence  introduced,  the  argument  of  counsel, 
and,  in  fact^  the  whole  trial  of  this  case  has  been  con- 
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ducted  along  the  lines  that  appellee  was  in  good  faith 
claiming  to  be  the  owner  of  this  certificate  of  deposit, 
and  that  appellant  claimed  that  it  had  never  been  de- 
livered to  her,  and,  as  we  understand  it,  was  purely 
a  contest  of  the  right  of  ownership  of  this  certificate, 
and  being  a  contest  as  to  its  ownership  we  do  not  think 
that  the  citation,  under  sections  81  and  82,  is  the  proper 
remedy  to  try  a  contested  question  of  this  character. 
**The  summary  proceedings  in  the  probate  court  to 
compel  the  production  and  delivery  of  property  4s 
not  the  proper  remedy  •  •  *  to  try  contested 
rights  and  title  to  property  between  the  executor  and 
others.'  '*    Dinsmoor  v.  Bressler,  164  111.  211. 

**If  sections  81  and  82  could  be  used  to  settle  con- 
tested rights  to  property  as  between  executors  and 
administrators  on  the  one  side  and  third  persons  on 
the  other,  they  would  operate  as  an  infringement  upon 
the  constitutional  right  to  trial  by  jury,  as  they  con- 
tain no  provision  for  a  jury  trial.**  Moore  v.  Branden- 
burg, 248  HI.  240. 

''The  statute  is  not  designed  to  afford  the  means 
of  collecting  debts  due  to  estates  (Williams  v  Conley, 
20  HI.  643),  nor  to  try  contested  rights  and  title  to 
property  between  the  executors  and  others.  (Dinsmoor 
V.  Bressler,  supra.)''  Moore  v.  Brandenburg,  supra. 
This  same  doctrine  is  fully  recognized  in  Martm  v 
Martin,  170  111.  18.  We  do  not  believe  that  this  was 
a  proper  case  for  the  summary  proceedings  under 
sections  81  and  82  of  chapter  3,  and  are  of  the  opinion 
that  the  court  did  right  in  dismissing  the  petition.  The 
real  question  that  is  presented  by  this  record  is,  as  to 
the  delivery  of  the  certificate  of  deposit  by  Ivan  Jack- 
son to  the  appellee.  The  different  views  presented 
by  counsel  are  concerned  more  with  the  facts  and  the 
application  thereof  to  the  law  rather  than  the  law 
itself.  Indeed  there  can  be  little  dispute  as  to  what 
the  law  is,  as  we  think  it  is  well  settled  that  to  consti- 
tute a  valid  gift  inter  vivos  there  must  be  a  complete 
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delivery  of  the  property,  such  a  change  of  possession 
as  to  put  it  out  of  the  power  of  the  giver  to  repossess 
himself  of  the  thing  given,  and  the  delivery  must  be 
made  with  the  intent  to  vest  the  title  in  the  donee. 
Telford  v.  Patton,  144  HI.  611.  The  question  here  is, 
was  there  such  a  delivery  of  this  certificate?  To  de- 
termine this  question  it  is  necessary  to  take  into  con- 
sideration all  of  the  actions  of  the  parties  and  the  facts 
preceding  and  attending  the  delivery  of  this  check, 
together  with  the  declarations  made  by  Ivan  Jackson 
after  its  delivery.  It  is  very  clear  from  this  testimony 
that  Ivan  Jackson  desired  to  give  his  daughter,  the 
appellee,  the  money  in  question,  and  it  became  with 
him  a  matter  of  how  to  deliver  it  so  that  it  could  not 
be  taken  away  from  her.  The  money  was  scattered 
around  the  house,  in  the  smokehouse,  hidden  in  the 
yard,  in  old  cans,  and  in  various  places,  and  it  be- 
came necessary  for  him  to  collect  this  money  together. 
There  was  two  hundred  dollars  of  it  in  gold,  at  least, 
that  seems  to  have  been  under  the  control  of  appellee 
and  it  was  secreted  by  her  in  a  tin  can  in  the  yard. 
John  Eobinson,  the  husband  of  appellee,  was  taken 
into  the  confidence  of  Jackson  and  assisted  in  collect- 
ing this  money  together,  and  during  this  time  Jackson 
said  to  him:  **Now  I  want  that  money  counted  and 
took  to  the  bank  and  I  want  to  give  it  to  Martha  (ap- 
pellee) ;  he  said  I  don^t  know  how  much  there  is  of  it 
but  whatever  you  take  to  the  bank  I  want  it  deposited 
in  her  name.  He  called  it  a  check  and  he  said,  I  want 
the  check  made  payable  to  her.  *  *  That  was  on  the  night 
before  the  money  was  deposited.  **He  said  for  me 
to  take  it  to  wherever  I  pleased  and  deposit  it.^*  Wit- 
ness says:  **I  cannot  tell  you  how  much  was  in  Mr. 
Jackson's  possession  or  in  my  wife's  possession.'' 
Witness  further  says,  that  he  told  Jackson:  **If  you 
want  to  deposit  it  in  her  name  I  will  put  this  clause 
in  the  certificate  of  deposit,  in  the  case  of  my  wife's 
death  before  your  death  it  becomes  your  property 
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again.  My  wife  was  not  present  when  I  made  this 
statement  to  Ivan  Jackson.  Jackson  would  say  he 
wanted  me  to  take  it  and  deposit  it  in  the  bank  in  my 
wife's  name  so  she  would  be  sure  and  get  it.  I  took 
it  to  the  bank  and  got  a  certificate  of  deposit  that  was 
shown  here  as  Exhibit  A.'*  Mr.  Guyer,  cashier  of 
the  bank,  testified  that  when  Bobinson  brought  the 
money  to  deposit  it  that  he  said  he  had  some  money 
he  wanted  to  deposit  and  wanted  to  deposit  in  Martha 
E.  Bobinson 's  name  and  wanted  a  clause  in  that  cer- 
tificate providing  that  if  Martha  E.  Bobinson  died 
prior  to  the  death  of  Ivan  Jackson  it  was  to  go  to  Ivan 
Jackson.  The  certificate  of  deposit  was  issued  by  the 
cashier  and  made  payable  to  her  order  in  current 
funds,  signed  by  the  cashier.  Following  the  signature 
of  the  cashier,  but  not  included  as  a  part  of  the  cer- 
tificate, unless  placing  it  upon  the  same  paper  makes 
it  such,  are  the  words:  **In  case  of  the  death  of 
Martha  E.  Bobinson  before  the  death  of  Ivan  Jackson 
this  certificate  of  deposit  becomes  the  property  of  Ivan 
Jackson.'*  The  certificate  was  then  taken  by  John 
Bobinson  and  delivered  to  Ivan  Jackson,  who  caused 
his  grandson  to  read  it  to  him  and  he  then  handed  it 
to  appellee  and  said:  **Take  that  and  put  it  away  it 
was  yours,"  and  it  has  been  in  her  possession  ever 
since.  John  Bobinson,  who  was  the  witness  of  plain- 
tiff, further  testifies :  *  *  That  was  put  on  the  certificate 
of  deposit  at  my  own  proposal.  The  reason  I  proposed 
it  my  wife  was  a  weakly  woman  and  I  did  not  know 
whether  she  would  live  to  take  care  of  her  father  in 
his  old  age  or  not  and  I  did  not  know  but  what  he 
would  need  that  money  himself  before  he  died  and  if 
she  didn't  live  to  take  care  of  him  I  wanted  him  to 
have  the  money  to  take  care  of  himself.  He  never 
made  that  request  to  me.  There  never  was  any  re- 
quest made  whatever  on  the  day  I  took  this  money  to 
deposit  that  it  should  be  in  the  certificate  of  deposit." 
The  appellee  was  not  present  at  these  conversations, 
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and  so  far  as  the  record  discloses  knew  nothing  of  the 
talk  between  her  husband  and  the  deceased.  It  further 
appears  from  the  record  that  the  deceased  told  J.  D. 
Allen  that  he  was  going  to  give  his  daughter  one 
thousand  dollars  or  more  and  he  aimed  to  have  it  put 
in  the  bank  in  her  name  so  they  could  not  get  it  from 
her.  Frances  Jackson  says  that  Ivan  Jackson  told  her, 
**I  made  her  a  check  for  twelve  hundred  dollars." 
Omer  Beece  says  that  Ivan  Jackson  told  him  that  he 
had  ,given  Martha  Bobinson  twelve  hundred  dollars 
and  John  put  it  up  here  in  the  bank,  and  in  the  same 
conversation  said  that  Martha  was  run  to  death  and 
had  so  much  work  to  do  but  he  intended  to  pay  her 
well,  and  named  over  what  he  had  given  her. 

It  is  insisted  by  counsel  for  appellant  that  this  was 
a  conditional  check  and  that  the  gift  was  made  con- 
ditional. It  will  be  observed  that  the  check  was  made 
payable  absolutely  to  appellee  without  any  conditions, 
signed  by  the  cashier,  and  while  it  is  true  that  written 
beneath  the  signature  of  the  cashier  was  the  clause 
above  stated,  yet  that  is  not  signed  by  the  cashier  or 
included  in  the  certificate,  and  when  this  certificate 
was  taken  to  Ivan  Jackson  he  caused  it  to  be  read 
and  delivered  it  to  appellee.  He,  at  that  time,  said 
nothing  about  retaining  the  money  or  reserving  the 
right  to  at  any  time  repossess  himself  of  it.  No  obli- 
gation was  taken  from  her  and  no  request  made  of 
her  to  in  any  manner  return  it  and  he,  at  that  time, 
did  not  even  sign  the  memorandum  that  had  been  placed 
at  the  bottom  or  ask  her  to  sign  it.  The  statement 
itself  is  not  a  reservation  and  does  not  pretend  to 
retain  the  property  in  any  manner.  When  we  take 
into  consideration  the  fact  that  Ivan  Jackson  at  no 
time  made  a  request  that  such  a  clause  be  even  at- 
tached to  the  certificate  of  deposit,  that  the  placing 
of  such  a  clause  originated  with  the  husband  of  ap- 
pellee, that  at  the  time  of  the  delivery  by  Ivan  Jackson 
to  appellee  nothing  was  suggested  about  retaining  or 
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in  any  manner  resuming  possession  or  control  of  this 
money,  that  he  apparently  gave  no  concern  about  this 
whole  matter,  except  that  he  wanted  the  daughter  to 
have  the  money,  and  afterwards  told  other  persons 
that  he  had  given  it  to  her  and  that  he  had  placed  it 
so  that  they  could  not  get  it  away  from  her,  we  are 
convinced  that  he  had  no  intention  and  in  fact  did  not 
reserve  any  control  of  this  money  but  delivered  it  to 
her  as  hers  absolutely. 

Even  if  a  thought  had  occurred  to  him  to  adopt  the 
suggestion  of  Bobinson,  which  was  made  without  the 
knowledge  of  appellee,  and  that  when  deceased  came 
to  deliver  the  certificate  to  appellee  he  made  no  sug- 
gestions or  requirements  of  appellee  with  reference 
to  a  return  of  the  money,  the  reasonable  conclusion 
would  be  that  whatever  might  have  been  in  his  mind 
before  that  was  waived  when  he  handed  the  certificate 
to  appellee  and  said :  *  *  Take  it,  it  is  yours.  * '  It  may 
be  tiiat  the  construction  placed  upon  the  writing  at- 
tached to  the  certificate  by  the  trial  judge  is  in  the 
nature  of  a  strict  construction,  but  we  are  of  the 
opinion  that  under  the  evidence  in  this  case,  and  for 
the  purpose  of  giving  effect  to  the  clear  intention  of 
the  deceased,  that  he  was  warranted  in  adopting  such 
a  construction. 

Much  stress  is  laid  by  counsel  for  appellants  upon 
the  case  of  Telford  v.  Patton,  supra,  and  it  is  in- 
sisted that  this  case  is  controlled  thereby.  It  is  true 
that  the  principles  with  reference  to  delivery  are  cor- 
rectly laid  down  in  that  case,  but  an  examination  of 
the  case  will  show  that  it  is  entirely  different  from  the 
one  now  imder  consideration.  In  that  case  the  cer- 
tificate of  deposit  had  never  been  delivered  to  the 
donee,  nor  had  the  donee  been  advised  of  its  existence, 
but  the  donor  had  simply  had  a  certificate  made  pay- 
able to  the  donee  and  kept  it  in  his  own  possession 
without  in  any  manner  advising  any  one  with  reference 
thereto,  and  in  the  decision  of  that  case,  the  Court  at 
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page  623  said:  *'In  the  absence  of  any  proof  of  decla- 
rations made  by  Telford  to  the  Bank,  and  in  the  absence 
of  any  proof  as  to  his  intentions  in  obtaining  the  cer- 
tificate, it  cannot  be  said  that  he  was  ever  wholly 
divested  of  control  and  dominion  over  the  deposit  so 
long  as  the  certificate  remained  in  his  possession.'' 

Exceptions  have  been  taken  to  the  conrt's  refusal 
to  give  propositions  one,  four  and  five  offered  by  the 
plaintiff.  The  first  proposition  is  not  applicable  to 
facts  in  this  case.  There  was  no  condition  stated  and 
no  provision  that  it  should  remain  the  property  of 
the  donor  as  set  forth  in  the  proposition. 

In  the  second  and  third  propositions  there  is  no  evi- 
dence that  any  agreement  was  made  between  the  de- 
ceased and  defendant,  or  their  authorized  agent,  and, 
even  if  an  unsigned  statement  appeared  upon  the  cer- 
tificate, as  it  certainly  did,  anything  contained  in  such 
statement  could  have  been  waived  by  the  declarations 
or  conduct  of  the  parties,  which  is  entirely  ignored 
by  these  propositions. 

The  fourth  proposition  could  well  have  been  held 
by  the  court  to  be  the  law,  but  it  was  given  substantially 
in  appellant's  sixth  proposition. 

The  criticism  made  upon  plaintiff's  third  and  seventh 
legal  propositions,  that  the  court  erred  in  modifying 
the  same,  is  without  merit,  Eis  the  statute  expressly 
authorizes  the  court  to  modify  such  propositions  under 
section  61,  ch.  110  of  the  Bevised  Statutes.  (J.  &  A. 
U  8598.) 

After  a  very  careful  examination  of  this  whole 
record  we  are  of  the  opinion  that  the  court  was  war- 
ranted in  finding  the  issues  for  the  plaintiff.  At  all 
events,  committed  no  error  in  so  finding  that  would 
warrant  us  in  reversing  the  case,  and  we  are  of  the 
opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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Dayld  6.  Geragkty,  Plaintiff  In  Error,  y.  National  Fire 
Proofing  Company,  Defendant  In  Error. 

Gen.  No.  19,709.    (Not  to  be  reported  In  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Thbodobx 
Bbentano,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reyersed  and  remanded.  Opinion  filed 
October  6,  1914. 

Statement  of  the  Case. 

Action  by  David  G.  Geraghty  against  National  Fire 
Proofing  Company  to  recover  for  personal  injuries 
sustained  by  plaintiff.  In  a  former  trial  plaintiff  re- 
covered a  joint  judgment  against  the  defendant  and 
the  William  Grace  Company  an3  on  appeal  the  judg- 
ment was  reversed  with  a  finding  of  fact  in  favor  of 
the  William  Grace  Company,  and  directions  for  a  new 
trial  as  to  the  defendant,  the  National  Fire  Proofing 
Company.  The  second  trial  resulted  in  a  judgment  in 
favor  of  the  defendant  and  to  reverse  the  judgment 
plaintiff  prosecutes  error.    See  157  111.  App.  308,  309. 
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One  of  the  grounds  relied  on  for  reversal  is  the  giv- 
ing of  the  following  instruction : 

**If  you  believe  from  all  the  evidence  in  this  case 
that  the  plaintiff's  employer,  the  William  Grace  Com- 
pany, was  negligent  in  failing  to  exercise  reasonable 
care  in  furnishing  the  plaintiff  a  reasonably  safe  place 
to  work  at  the  time  of  the  accident,  and  that  said 
negligence  was  the  proximate  cause  of  the  injury  com- 
plained of,  then  you  should  find  the  defendant,  National 
Fire  Proofing  Company,  not  guilty. '  * 

BioB,  Lowes  &  0  *Neil,  for  plaintiff  in  error. 

Frank  M.  Cox  and  B.  J.  Fellikgham,  for  defendant 
in  error. 

Mb.  PfiEsmiNG  Justice  Babkes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appbal  AivD  EBBOB,  S  1818* — coficluHvenesa  of  decifUm  on 
former  appeal.  The  giving  of  an  instruction  calling  upon  the  Jury 
to  readjudicate  a  question  which  was  raised  and  decided  on  a 
former  appeal,  held  error. 

2.  Negligence,  §  222* — when  instruction  erroneous  as  ignoring 
question  of  defendant's  negligence.  In  an  action  for  personal  in- 
juries where  the  suit  was  brought  against  a  company  other  than 
plaintiff's  employer,  an  instruction  telling  the  jury  that  if  they 
belleyed  from  the  evidence  that  plaintiff's  employer  was  negligent 
and  that  said  negligence  was  the  proximate  cause  of  the  Injury  they 
should  find  the  defendant  not  guilty,  held  erroneous  and  the  giving 
of  the  same  reversible  error,  for  the  reason  that  It  required  the 
jury  to  Ignore  the  question  of  defendant's  negligence  and  the  fact 
that  it  may  have  been  concurrently  negligent  even  if  the  proximate 
cause  of  the  injury  was  the  negligence  of  plaintiff's  employer. 

3.  iNSTBUcnoNS,  S  81* — when  erroneous  as  singling  out  facts. 
An  instruction  which  improperly  singles  out  one  fact  in  the  chain 
of  the  evidence  for  the  consideration  of  the  jury  Is  erroneous. 

•Sm  niinola  Notes  Digest,  Vols.  XI  to  XV,  and  CumalattTO   Quarterly, 
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City  of  Chicago  v.  Murphy,  188  111.  App.  449. 


City   of   ClileagO)   Defendant   in   Error,   t.   Charles 

Murphy,  Plaintiff  In  Error. 

Gen.  No.  19,716.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
Mahokbt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
October  6,  1914. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago  against  Charles 
Murphy  in  which  the  defendant  was  convicted  on  the 
charge  of  being  connected  with  the  management  and 
operation  of  premises  in  the  City  of  Chicago,  kept  for 
the  purpose  of  permitting  persons  to  gamble  in  viola- 
tion of  an  ordinance  of  said  City.  To  reverse  the  judg- 
ment, defendant  prosecutes  error. 

■ 

Edwabd  H.  Mobbis,  for  plaintiff  in  error. 

WixiJAM  H.  Sbxton  and  James  S.  MoIiirBBNBT,  for 
defendant  in  error ;  Ai^bebt  J.  W.  Appell,  of  counsel. 

Mb.  Pbesiding  Jubtiob  Babkes  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Decision. 

1.  MuNiciPAi.  COBPORATIONS,  §  864* — u>Ji€n  proof  of  venue  insuffi- 
cient to  9UMtain  conviction  for  violation  of  ordinance.  A  conyic- 
tion  for  a  Tiolation  of  a  gambling  ordinance  cannot  be  sustained 
where  the  only  proof  of  the  venue  was  that  the  gambling  took  place 
at  "3036  South  State  street/'  and  there  was  nothing  in  the  record 
to  show  that  the  street  was  located  in  the  city  alleged. 

2.  Byidbnob,  I  14* — judicial  notice  of  location  of  streets.  Courts 
of  this  State  will  not  take  Judicial  notice  that  certain  streets  men- 
tioned in  the  record  are  located  in  any  particular  city. 

•8m  nilnois  NotM  DlsM«»  Vols.  XI  to  XV,  and  0«miil»tlT«  Quarterly, 
t«pla  and  leetlan  mnabcr. 
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Carey  y.  Chicago  Railways  Co.,  188  111.  App.  450. 


Margaret  Carey,  Plaintiff  In  Error,  t.  Chleago  Ball- 
ways  Company,  Defendant  In  Error. 

Oen.  No.  19,729.    (Not  to  be  reported  In  full.) 

Error  to  the  Superior  Conrt  of  Oook  county;  the  Hon.  Hsubt 
V.  Fbesman,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  RoTeraed  and  remanded.  Opinion  filed 
October  6,  1914. 

Statement  of  the  Case. 

Action  by  Margaret  Carey  against  Chicago  Railways 
Company  to  recover  for  an  assault  by  defendant's  con- 
ductor in  ejecting  plaintiff  from  one  of  its  cars.  To. 
reverse  a  judgment  for  defendant,  plaintiff  prosecutes 
a  writ  of  error. 

Smietanka^  Johnson^  Molthbop  ft  Polkkt,  for  plain- 
tiff in  error ;  Chablbs  P.  Molthbop,  of  counseL 

BoBEBT  J.  Slateb  Bud  Alfbed  B.  Davis,  for  defendant 
in  error ;  John  B.  Quilliams  and  Fbakk  L.  Kbcdtb,  of 
counsel. 

Mb.  Pbesidino  Justxcb  Babkbb  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Beeiston. 

1.  Inbtbuctions,  §  164* — when  tiwdiflcaUon  hy  iubiiituting  loortt 
"may'*  for  **iDilV*  misleading.  Where  an  instruction  as  offered  told 
the  Jury  "that  it  is  the  duty  of  plaintiff  to  prore  her  case  by  a 
preponderance  or  greater  weight  of  the  evidence,  and  if  the  Jury 
believe  that  the  evidence  bearing  upon  the  plaintiff's  case,  as  laid 
in  her  declaration  or  any  count  thereof,  proponderates  in  her  favor, 
they  will  find  the  defendant  guilty,"  was  modified  by  the  court  in 
substituting  for  the  word  "will"  the  word  "may"  in  the  final  clause,' 
held  the  modification  rendered  the  instruction  misleading  as  con- 
veying the  idea  that  the  direction  to  find  the  d^endant  guilty  was 
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diseretlonary,  and  that  the  mlaleading  character  of  the  instruction 
was  sufficient  to  require  a  reversal. 

2.  iNSTBUCTiONS,  §  52* — use  of  mandatory  word*.  Where  an 
instruction  Is  to  direct  the  jury  to  find  for  the  party  that  proves 
his  case  by  a  preponderance  of  the  evidence,  the  direction  should 
b^  mandatory  by  the  use  of  the  word  "shall"  or  "should,"  though 
the  use  of  the  word  "will"  will  not  be  considered  improperly  em- 
ployed. 

3.  Cabbikbs,  I  525* — when  testimony  improperly  stricken  out  as 
hearsay  evidence.  In  an  action  against  a  street  railway  company 
to  recover  for  a  malicious  assault  by  defendant's  conductor  in  eject- 
ing plaintiff  from  one  of  its  cars,  plaintiff  swore  that  she  gave  the 
conductor  a  transfer  and  she  was  corroborated  as  to  such  fact  by 
another  passenger  who  also  swore  that  she  told  the  conductor  be- 
fore ejecting  plaintiff  that  she  had  paid  her  fare,  and  plaintiff  also 
testified  as  to  what  said  passenger  told  the  conductor  but  the 
court  struck  out  the  testimony  as  hearsay  evidence,  held  that  the 
court  erred  in  striking  out  the  testimony  for  the  reason  It  tended 
to  show  what  information  the  conductor  had  before  ejecting  plain- 
tiff, and  was  material  and  direct  evidence  bearing  on  the  question 
of  malice  and  the  character  of  his  subsequent  conduct 


William  K.  Noble,  trading  as  Wayne  Hoop  Company, 
Appellee,  t.  €liarles  A.  Watson  et  aL,  trading  as 
C.  A»  Watson  &  Company,  Appellants. 

Gen.  Ifo.  19,749.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habrt 
Olson,  Judge  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed  Oc- 
tober 6,  1914. 

Statement  of  tke  Case. 

Action  by  William  K.  Noble,  trading  as  Wayne  Hoop 
Company  against  Charles  A.  Watson,  Reginald  A.  Wat- 
son and  Harold  B.  Watson,  copartners,  trading  as  C. 

•Bee  nilnola  Notes  Dlseei,  Vols.  XI  to  XT,  aad  CwaaiUMw  Qoarterly,  tame 
topto  and  Mctton  niuiber. 
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A.  Watson  and  Company  to  recover  the  purchase  price 
of  a  carload  of  hoops  shipped  by  plaintiff  from  Fort 
Wayne,  Indiana,  to  the  defendants  at  Savannah,  Mis- 
souri. Defendants  did  not  deny  liability  for  the  hoops^ 
but  filed  a  set-off  for  damages  in  delaying  delivery. 
By  agreement  the  claim  of  plaintiff  was  adjusted  and 
the  case  heard  on  defendants'  claim  of  set-off  as  if  on 
an  independent  action  therefor.  At  the  close  of  the 
case  the  court,  on  motion  therefor,  directed  a  verdict 
for  plaintiff.  To  reverse  the  judgment  entered  on  iiie 
verdict,  defendant  appeals. 

The  contention  of  appellants  was  that  there  was  evi- 
dence tending  to  show  a  complete  oral  agreement  be- 
tween the  parties  and  damages  for  a  breach  thereof, 
and  appellee 's  contention  was  that  the  oral  agreement 
was  merged  in  a  subsequent  written  agreement,  as  to 
which  there  was  no  proof  of  damages. 

The  record  shows  that  Beginald  A.  Watson,  one  of 
the  appellants,  testified  that  the  dealings  began  by 
conversations  over  the  telephone  with  one  MilUken, 
appellee 's  agent,  about  August  25, 1910 ;  that  in  a  con- 
versation on  August  31st  the  latter  expressly  promised 
and  agreed  to  have  a  car  containing  60,000  hoops  roll- 
ing by  September  2nd  and  delivered  at  Savannah,  Mo., 
by  September  5, 1910,  without  fail,  at  the  price  of  $10.25 
per  thousand,  and  that  thereupon  Watson  said:  **You 
can  take  the  order  and  I  will  wire  you  toniorrow  so 
that  you  will  have  something  to  show  for  this  order. '  * 
Accordingly,  the  next  morning  he  sent  appellee  the  fol- 
lowing telegram :  *  *  Ship  Savannah,  Mo.,  car  to  be  roll- 
ing night  of  September  second  sixty  thousand  number 
one  elm  hoops  six  feet. 

C.  A.  Watson  &  Co.'' 
and  wrote  appellee  a  letter  saying : 

**This  confirms  our  wire  this  date  instructing  you 
to  load  car  60,000  No.  1  elm  hoops  6  ft.,  to  be  billed 
to  ourselves  Savannah,  Mo.  Car  to  be  loaded  and 
rolling  Friday  night,  Sept.  2, 1910.  Price  to  be  as  per 
your  quotation  $10.25  per  M.  F.  0.  B.  above  destina- 
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tioiiy  terms  to  be  30  days  net.  We  may  want  part  of 
this  car  at  Amazonia  with  a  stop  off  at  Savannah  to 
partly  unload.  Then  if  we  wish  all  car  to  Savannah 
can  unload  same  there.  Kindly  forward  B.  L.  to  ns 
promptly  so  that  we  can  trace  to  destination  and  you 
also  trace  as  we  are  waiting  for  stock  and  if  same  is 
satisfactory  you  will  hear  from  us  with  further  busi- 
ness.   In  haste, 

0.  A.  W.  &  Co.,  E.  A.  Watson." 

A  letter  of  same  date,  answering  said  telegram  and 
signed  ** Wayne  Hoop  Co.,'*  was  as  follows: 

**In  line  with  your  telegram  of  even  date  we  enter 
your  order  for  carload  of  60,000  -6-0''  hoops  to  be 
shipped  Savannah,  Mo.,  which  we  will  let  go  forward 
either  Saturday  or  Monday.  If  we  can  get  them  out 
tomorrow,  will  certainly  do  so,  but  hardly  think  our 
mill  will  be  able  to  get  them  out. 

After  the  car  leaves  our  mill,  we  will  have  it  followed 
with  a  wire  tracer,  and  have  it  rushed  through  to  you 
without  further  delay." 

On  September  2nd,  appellee  replied  to  appellants' 
letter  as  follows: 

*'We  have  your  favor  confirming  your  telegram  of 
even  date.  We  wrote  you  yesterday,  acknowledging 
receipt  of  your  order,  which  we  wired  you  we  could  get 
on  the  way  either  Saturday  or  Monday  of  next  week. 
We  note  you  want  us  to  bill  this  shipment  to  you  at 
Amazonia,  Mo.,  with  a  stop-off  at  Savannah,  and  have 
taken  this  matter  up  with  our  mill  to  do  this.  It.  is  a 
little  doubtful  whether  they  will  allow  us  to  do  this, 
as  the  western  railroads  as  a  rule  do  not  allow  stop 

offs. 

Our  traffic  manager  has  not  rate  to  Amazonia,  Mo., 
and  we  presume  it  takes  St.  Joseph  rate  of  freight. 
If  not,  we  will  expect  you  to  stand  all  over  this. 

Tours  truly, 

Wayne  Hoop  Co.** 
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After  receiving  the  two  letters  from  appellee,  ap- 
pellants wired  on  September  5th: 

**Ju8t  arrived  Chicago.  Note  letter  second.  Is  car 
rolling?  Send  number  and  routing,"  and  on  Septem- 
ber 8th:  *'Why  don't  you  give  us  car  number  routing 
car  hoops.  Must  have  car  at  once  to  prevent  serious 
damage. ' ' 

HoYKE,  0  'CoNNOB  &  Iewin,  f or  appellants ;  Gael  J. 
Appell,  of  counsel. 

MusGRAVB,  Oppekheim  &  Lee,  f  or  appellee. 

Mb.  Pbbsiding  Justice  Babkes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Sales,  S  878* — when  evidence  of  oral  contract  as  to  time  of  delifh 
ery  sufficient  to  go  to  jury.  In  an  action  for  the  purchase  price  of 
a  carload  of  hoops,  where  the  case  was  tried  on  the  buyers'  claim  of 
set-off  for  delay  in  deliTery  of  the  shipment,  held  that  the  evidence 
tended  to  show  a  complete  oral  contract  made  by  telephone  with 
plaintiff's  manager  to  deliver  the  car  to  the  defendants  by  a  cer- 
tain date,  to  show  that  defendants'  subsequent  telegram  and  letter 
were  intended  to  confirm  the  oral  agreement  rather  than  to  consti- 
tute an  abrogation  of  it,  and  to  furnish  a  basis  for  the  computation 
of  damages;  and  held  that  it  was  therefore  a  question  for  the  jury 
whether  there  was  such  an  oral  agreement,  and  that  the  court  erred 
in  directing  a  verdict  for  the  plaintiff. 


J.  A.  Shewbridge,  alias  J.  A.  Strewbrldge,  Appellee, 
y.  Chicago  City  Railway  Company,  Appellant. 

Oen.  No.  19,801.    (Not  to  be  reported  in  tntt.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    AflHrmed.    Opinion  filed  October  6,  1914. 

•8«e  Illlnoli  NotM  Dls««t,  Vols.  XI  to  XV,  snd  CvmiilatlYe   Ooarterly, 
topic  ond  Motion  nnmbor. 
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Statement  of  the  Case. 

Action  by  J.  A,  Shewbridge,  aUas  J.  A.  Strewbridge 
against  Chicago  City  Railway  Company  to  recover 
damages  for  personal  injuries  received  by  plaintiff 
while  a  passenger  on  one  of  defendant's  cars.  The 
injuries  resulted  from  a  collision  between  the  car  and 
a  te£un  and  wagon  at  a  street  intersection.  The  action 
is  grounded  on  the  claim  of  negligence  by  the  motor- 
man  in  approaching  the  crossing,  (1)  in  propelling  the 
car  at  too  great  speed;  (2)  in  failing  to  keep  a  proper 
lookout ;  (3)  in  not  having  the  car  under  proper  control ; 
(4)  in  failing  to  sound  the  gong.  From  a  judgment  in 
favor  of  plaintiff  for  three  thousand  dollars,  defendant 
appeals. 

BusBY^  Webbb,  Milubb  &  BoBiNSON,  James  Gt.  Con- 
don and  Abthttb  J.  Donovan,  for  appellant;  Leonabb 
A.  Busby,  of  counsel. 

BicHABD  J.  Finn,  for  api)ellee. 

Mb.  PBEsmiNO  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Damaqbs,  I  134* — when  recovery  for  injury  to  skull  not  ex- 
cessive. A  verdict  for  three  thousand  dollars  for  personal  injuries 
held  not  excessive  where  plaintiff  received  a  fracture  of  the  skull, 
necessitating  the  removal  of  a  portion  thereof  which  left  a  depres- 
sion about  one-third  of  an  inch  deep  and  two  inches  long,  leaving 
the  brain  apparently  covered  by  connective  tissues  and  cartilage 
only,  it  appearing  that  the  condition  is  permanent  and  that  he  suf- 
fered from  headaches,  dizziness  and  pains  in  the  head  continuously. 

2.  Appeal  and  erbob,  §  2143* — when  improper  proceedings  in 
trial  cannot  he  complained  of.    A  party  is  in  no  position  to  urge  as 

•See  Illinois  Notei  Dlgeet,  Vols.  XI  to  XV,  and  CiUBiilAtive  Qauiorlj,  sanio 
tople  Mid  lootiaB  ■nmbw* 
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error  Improper  proceedings  In  trial  court  which  tended  to  convert 
the  trial  into  a  mere  game,  where  he  made  no  complaint  below,  but 
on  the  contrary  his  counsel  sought  to  use  it  for  his  own  advantage. 

3.  iNBTBUcnoNS,  |  15* — when  properly  refused  for  permitting 
jury  to  determine  materiail  issues.  A  requested  instruction  which 
leaves  it  to  the  Jury  to  determine  for  itself  what  are  the  material 
points  in  the  case,  from  the  declaration  and  without  any  other  in- 
struction to  guide  them,  held  properly  refused. 

4.  Cabbibbs,  I  484* — when  instruction  on  degree  of  care  to  pas- 
senger not  misleading.  An  instruction  given  for  plaintiff  which 
told  the  jury:  "It  is  the  duty  of  common  carriers  to  do  all  that 
human  care,  vigilance  and  foresight  can  reasonably  do  under  the 
circumstances,  and  in  view  of  the  character  of  the  mode  of  convey- 
ance adopted,  and  the  practical  operation  of  the  road,  reasonably  to 
guard  against  accidents  and  consequential  injuries,  and  if  they  neglect 
BO  to  do,  they  are  to  be  held  strictly  responsible  for  all  consequences 
which  directly  flow  from  such  neglect  (provided  such  neglect  and 
consequences  is  alleged  in  the  declaration  and  established  by  the 
proofs);  that  while  the  carrier  is  not  an  insurer  of  the  absolute 
safety  of  the  passenger,  it  does,  however,  in  legal  contemplation, 
undertake  to  exercise  the  highest  degree  of  care  to  secure  the  safety 
of  the  passengers  and  is  responsible  for  the  slightest  neglect  result- 
ing in  injury  to  the  passenger  (provided  such  neglect  and  injury 
is  alleged  in  the  declaration  and  established  by  the  proof)  if  the 
passenger  is,  before  and  at  the  time  of  the  injury,  exercising  or- 
dinary care  for  his  own  safety,"  held  not  misleading  for  the  reason 
that  the  last  part  of  it  (following  the  semicolon)  omitted  to  limit 
the  decree  of  care  to  such  as  is  consistent  with  the  practical  opera- 
tion of  the  car  line,  in  view  of  the  fact  another  instruction  given 
embodied  the  limitation,  and  that  reference  to  the  same  limitation 
was  again  made  in  the  first  part  of  the  Instruction  complained 
of. 

6.  iNSTBUcnoNS,  I  81* — when  not  ol>jectionahle  as  singling  out 
one  of  a  series  of  facts.  In  an  action  against  a  street  railway  com- 
pany to  recover  for  personal  injuries  sustained  by  a  passenger  in  a 
collision,  a  requested  instruction  as  to  the  rate  of  speed  a  street 
car  may  run  without  being  charged  with  negligence,  held  not  sub- 
ject to  objection  that  it  violates  the  rule  against  singling  out  and 
directing  the  jury's  attention  to  one  of  a  series  of  facts, — ^that  re- 
lating to  speed,  where  it  distinctly  directs  consideration  of  the  evi- 
dence on  that  point  with  the  other  circumstances  in  evidence. 

6.  Cabbiebs,  §  479* — when  refusal  of  requested  instruction  not 
prejudicial.  The  refusal  of  a  requested  instruction  telling  the  jury 
that:    "The  law  does  not  regulate  the  precise  rate  of  speed  at  which 


•See  nilnols  Note*  Dlseet,  Vols.  XI  to  XV,  and  OamnlatlTe   Qaarterljr,  lame 
tople  and  MCtton  number. 
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a  street  car  must  be  run  under  any  given  circumstances,  nor  does 
it  require  that  street  cars  be  run  at  such  a  low  rate  of  speed  that 
would  prevent  the  practical  operation  of  the  railroad's  business  as 
a  public  carrier  of  passengers.  There  is  no  law  limiting  the  rate 
of  speed  to  any  given  number  of  miles.  The  law  only  requires  that 
those  operating  the  car  exercise  towards  passengers  the  highest 
degrees  of  practicable  care,  as  defined  by  these  instructions,  and  if 
you  believe  from  the  evidence,  and  under  the  instructions,  that  the 
rate  of  speed  at  which  the  car  was  being  run  at  the  time  and  place 
of  the  accident  was,  under  the  circumstances  in  evidence  in  this 
case,  not  inconsistent  with  the  exercise  of  the  highest  degree  of 
practicable  care  as  defined  herein,  on  the  part  of  those  in  charge 
of  the  car,  then  no  negligence  can  be  chargeable  to  the  defendant 
in  the  operation  of  the  car  on  the  ground  of  the  speed  at  which  it 
was  running/'  held  not  prejudicial  error  where  it  was  not  contended 
that  the  defendant  was  limited  to  any  particular  speed  and  all  that 
was  material  in  the  instruction  was  included  in  another  instruction 
given. 

7.  Damages,  |  211* — when  evidence  justifies  instruction  to  allow 
for  future  suffering  and  loss  of  health.  The  giving  of  an  instruction 
directing  the  Jury  to  consider  evidence  of  "future  suffering  and  loss 
of  health"  in  determining  the  amount  of  damages,  held  not  objec- 
tionable on  the  ground  there  was  not  evidence  to  justify  considera- 
tion of  such  matters,  where  there  was  proof  that  plaintiff  was  suf* 
fering  from  a  recurrence  of  pains  in  his  head  and  dlsriness  up  to 
the  time  of  the  trial 


Advance  Amusement  Company,  Appellee,  t.  Frederick 

H.  Franke,  Appellant. 

Gen.  No.  19,826.    (Not  to  be  reported  In  f nil.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Osoab  M. 
ToRBisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  October  6,  1914. 
Rehearing  denied  October  16,  1914. 

Statement  of  the  Case. 

Action  by  Advance  Amusement  Company  against 
Frederick  H.  Franke  to  recoyer  the  sum  of  twenty-five 

•Bee  nilnoie  Notes  Mseet,  Vole.  XI  to  XV,  and  Oaftolattf*  Qnarterlj,  «■■• 
tople  and  lectioB  nvmber. 
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hundred  dollars  deposited  by  plaintiff  with  defendant 
pursuant  to  the  terms  of  a  lease.  Plaintiff  on  March 
11,  1912,  leased  certain  premises  of  defendant  for  a 
term  ending  February  28,  1917,  at  a  rental  of  three 
hundred  and  fifty  dollars  per  month.  By  reason  of 
default  and  failure  to  pay  rent  for  December  and  a 
portion  of  the  rent  for  November,  1912,  the  lessor,  after 
giving  the  statutory  five  days '  notice,  brought  suit  for 
possession  of  the  premises,  obtaining  judgment  there- 
for December  17,  1912.  In  the  present  suit  plaintiff 
recovered  a  judgment  for  the  sum  of  the  deposit,  less 
the  amount  of  rent  that  had  accrued  and  remained  un- 
paid to  the  date  of  the  termination  of  the  lease  as  afore- 
said.   To  reverse  the  judgment,  defendant  appeals. 

SoNNENscHEii<r,  Bebesok  &  FisHELL,  for  appellant. 

T.  F.  MoHTAHAN,  for  appellee. 

Mb.  Pbesiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Decision. 

1.  Damages,  S  88* — when  sum  named  in  lease  as  liquidated 
dam^es  construed  as  penalty,  A  proYlelon  in  a  lease  that  in  the 
event  the  lease  shall  be  terminated  by  reason  of  a  breach  of  the 
second  party  of  any  of  its  terms  and  conditions  by  him  to  be  per* 
formed,  "then  and  in  such  event  the  party  of  the  first  part  may  at 
his  option  retain  as  for  and  in  full  of  liquidated  damages"  a  certain 
stipulated  sum,  construed  as  providing  for  a  penalty  instead  of 
liquidated  damages  in  view  of  the  use  of  the  words  "at  his  option." 

2.  Damages,  |  88* — when  stipulated  sum  will  be  construed  not 
liquidated  damages.  Where  there  is  language  in  the  contract  in- 
dicating that  the  damages  that  may  arise  from  its  breach  were  not 
irrevocably  fixed  and  settled  by  the  parties,  the  inference  would  be 
against  the  conclusion  that  a  stipulated  sum  was  intended  as  liq- 
uidated damages,  even  though  the  parties  so  denominated  it 

•See  Illlnoia  Note«  Dls««t,  Vols.  XI  to  XV,  and  Ciu«idl»tlT«  Ooartarij, 
topic  and  Motion  number. 
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Agnes  E.  Nadler,  Appellee,  t.  IlUnois  Commercial 

Hen's  Association,  Appellant. 

Oen.  No.  19,833. 

1.  INSUHAITCB,  I  717* — words  "passenger  train"  in  hy-Xaio  con- 
strued. A  train  run  on  schedule  time  carrying  passengers  as  well 
as  freight,  held  to  be  a  "passenger  train"  within  the  meaning  of  a 
by-law  of  a  mutual  benefit  association  which  provided  for  an  In- 
demnity to  be  paid  In  case  of  the  death  of  a  member  while  riding 
as  a  passenger  on  a  passenger  train. 

2.  INSUBANCE,  I  120* — rule  in  construing  policies.  Where  ex- 
pressions In  insurance  policies  are  susceptible  of  two  Interpretations 
and  of  doubtful  meaning,  the  one  most  favorable  to  the  Insured  will 
be  adopted. 

3.  Evidence,  S  403* — when  expert  testimony  incompetent  to  ex- 
plain meaning  of  words.  The  expression  "passenger  train"  in  a 
by-law  of  a  mutual  benefit  association  providing  for  the  payment 
of  an  indemnity  in  case  of  the  death  of  a  member  while  riding  as 
a  passenger  on  a  passenger  train,  held  not  ambiguous  so  that  testi- 
mony of  railroad  oiBcials  would  be  competent  to  explain  it 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
H.  BowucB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Affirmed.    Opinion  filed  October  6,  1914. 

James  Mayeb  and  Btan  &  Condon,  for  appellant; 
Ibvin  I.  Livingston,  of  coimseL 

M.  Mabso,  for  appellee. 

Mr.  Pbesidino  Justice  Babnes  delivered  the  opinion 
of  the  court. 

One  Frank  Nadler,  to  whom  appellant  issued  an 
accident  insurance  policy,  met  his  death  as  the  result 
of  the  derailment  of  a  railroad  train,  propelled  by 
steam,  consisting  of  an  engine,  tender,  six  loaded 
freight  cars,  a  caboose  and  a  passenger  coach.  At  the 
time  of  the  accident  he  was  riding  as  a  passenger  in 
said  coach.    The  train  was  under  charge  and  control 

•See  nilnoU  Notes  Dlseet,  Vole.  XI  to  XV,  wid  CvmuhitlTe  Ooarterljr,  eeme 
tople  and  eeetlon  nttmber. 
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of  a  conductor  and  train  crew,  and  ran  on  schedule 
time  carrying  passengers  and  baggage  as  well  as 
freight 

The  sole  question  here  involved  is  whether  such 
train  was  a  ''passenger  train''  in  the  sense  those 
words  are  used  in  a  proviso  of  one  of  appellant's  by- 
lawsy  which,  though  adopted  subsequent  to  the  issuance 
of  the  policy,  became  by  its  provisions  a  part  thereof, 
and  reads : 

''Provided,  however,  that  the  indemnity  to  be  paid 
under  the  provisions  of  this  section,  in  case  the  death 
of  the  member  shall  have  resulted  from  an  accident, 
which  occurred  to  said  member  whilst  riding  as  a 
passenger  on  a  passenger  train,  propelled  by  steam 

and  inside  a  coach  or  passenger  car  thereof,  shall  be 
$10,000." 

The  case  was  heard  by  the  court  without  a  jury, 
and  the  several  assignments  of  error  are  embraced 
in  the  claim  that  the  court  erred  in  refusing  to  hold 
as  law  and  to  find  as  a  fact  that  such  train  was  not 
a  "passenger  train"  within  the  meaning  of  the  policy. 

Testimony  was  given  in  behalf  of  appellant  by  rail- 
road officials,  presumably  called  as  experts,  to  the 
effect  that  in  railroad  circles  trains  are  designated 
and  known  as  passenger,  freight  and  mixed;  that,  be- 
sides the  engine,  a  passenger  train  consists  of  a  bag- 
gage car  and  passenger  coaches;  a  freight  train  of 
freight  cars  and  a  caboose;  and  a  mixed  train  of 
freight  cars  and  a  passenger  coach  or  combination 
car.  While  no  evidence  to  the  contrary  was  offered, 
the  court  properly,  in  our  opinion,  disregarded  such 
testimony.  It  was  not  needed  for  construction  of 
the  contract  and  was  therefore  incompetent  Its  in- 
terpretation involved  no  question  of  science,  skill  or 
trade  justifying  resort  to  expert  testimony.  The  right 
to  indemnity  depended  entirely  upon  whether  the 
words  "passenger  train"  applied  to  the  train  in  ques- 
tion, existence  of  the  other  conditions  of  liability  not 
being  questioned.    Appellant  seeks  to  impress  upon 


Chicago— FiBST  District — October,  1914.       461 

Nadler  v.  Illinois  Commercial  Men's  Ass'ni  188  lU.  App.  459. 

them  a  technical  meaning^  adapted  to  distinctions 
made  for  railroad  and  possibly  some  commercial  pur- 
poses. But  in  ordinary  acceptation  and  use  a  ''pas- 
senger train''  is  one  run  and  ''advertised  to  take 
passengers  generally — ^people  travelling  from  place  to 
place — ^upon  terms  and  in  the  manner  ordinarily  ap- 
plicable to  such  passengers"  (2d  Bouvier's  Law  Diet., 
611,  612),  and  it  is  no  less  a  passenger  train,  when  so 
run  and  advertised,  simply  because  it  also  carries 
freight.  The  main  object  of  the  policy  was  indemnity 
against  accidental  injury  or  death  while  the  insured 
^8  being  carried  as  a  plssenger  on  a  train  scheduled 
and  used  for  such  service.  Had  appellant  intended 
by  the  proviso  in  question  to  limit  its  Uability  to  trains 
carrying  passengers  and  baggage  only,  it  would  have 
been  an  easy  matter  to  have  framed  the  by-law  "in 
such  a  way,"  as  said  in  lUinois  Cent  R.  Co.  v. 
People,  143  111.  434,  involving  a  similar  question  of  con- 
struction, "that  no  doubt  could  have  existed  in  regard 
to  the  intention."  Without  other  restrictive  or  quali- 
fying words  the  expression  employed  in  the  by-law 
could  not  without  violence  to  its  ordinary  meaning, — 
keeping  in  view,  as  we  must,  the  purpose  of  the  policy, 
— ^be  limited  by  the  technical  distinctions  observed  in 
railroad  parlance. 

Even  if  the  expression  be  deemed  susceptible  of  two 
interpretations  and  of  doubtful  meaning,  then  in  ac- 
cordance with  a  recognized  principle  in  construing  in- 
surance policies,  the  one  most  favorable  to  the  insured 
will  be  adopted.  Healey  v.  Mutual  Ace.  Ass'n,  133 
HI.  556 ;  Forest  City  Ins.  Co.  v.  Hardesty;  182  111.  39 ; 
TenviUiger  V.  National  Masonic  Ace.  Ass'n,  197  111. 
9 ;  Grand  Legion  of  Illinois,  Select  Knights  of  America 
V.  Beaty,  224  HI.  346.  In  fact  it  has  been  held  that 
in  such  a  case,  "the  court  should  construe  the  pro- 
visions of  the  contract  strictly  as  respects  the  com- 
pany and  liberally  as  regards  the  insured,  because  the 
language  employed  is  that  of  the  insurance  company.  '* 
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Burkheiser  v.  Mutual  Ace.  Ass'n,  10  C,  0.  A.  94,  61 
Fed.  816.  Several  cases  may  be  referred  to,  without 
discussing  them,  where  the  same  rigid  construction 
of  the  words  ''passenger  train, '^  as  employed  in  stat- 
utes and  contracts,  has  been  unsuccessfully  evoked. 
Ohio  £  M.  Ry.  Co.  v.  People,  29  HI.  App.  561 ;  lUinois 
Cent.  R.  Co.  v.  People,  supra;  Cleveland,  C,  C.  4k  St.  L. 
Ry.  Co.  V.  People,  175  111.  359 ;  Gray  v.  Chicago,  M.  dk 
St.  P.  Ry.  Co.,  189  HI.  400;  Chicago  Great  Western  Ry. 
Co.  V.  St.  Paul  Union  Depot  Co.,  68  Minn.  220; 
Schwartz  v.  Missouri,  K.  d  T.  Ry.  Co.,  83  Kan.  30. 

We  agree  with  appellant  that  the  expression  is  not 
ambiguous,  and  therefore  the  testimony  heard  to  ex- 
plain it  was  incompetent.  Keeping  in  view  the  pur- 
pose of  the  policy  and  the  ordinary  use  and  meaning 
of  the  expression,  we  entertain  no  doubt  that,  as  need 
in  the  by-law,  it  contemplated  any  train,  like  the  one 
in  question,  regularly  run  on  schedule  time  for  the 
accommodation  and  carriage  of  passengers,  whatever 
else  it  might  carry. 

We  think  the  judgment  fixing  appellant's  liability 
accordingly  should  be  affirmed. 

Affirmed. 


Marcus  Saehs,  Appellee,  v.  Charles  F.  Oleseasehlag 
et  al.,  on  appeal  of  Gliarles  F.  Giesensehlag,  Ap- 
pellant. 

Gen.  No.  19,846.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Osgab  M. 
ToBBisoN,  Judge,  presiding.  Heard  In  the  Branch  AppeUate  Court 
at  the  October  term,  1918.    Affirmed.    Opinion  filed  October  (,  1914. 
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SachB  y.  GieBenschlag,  188  IlL  App.  462. 

Stati^ment  of  the  Case. 

Action  by  Marcus  Sachs  against  Charles  F.  Giesen- 
schlag  and  others  on  an  appeal  bond.  In  a  suit  for 
an  accounting  between  Marcus  Sachs  and  Simon  Sachs, 
copartners,  a  money  decree  in  favor  of  the  former  was 
entered,  and  in  default  of  payment  thereof  a  receiver 
was  appointed  to  hold  the  property  until  sold  and 
disposed  of  under  the  orders  of  the  court.  An  appeal 
taken  by  Simon  Sachs  from  the  decree  having  been 
dismissed,  this  suit  was  brought  upon  the  appeal  bond. 
To  the  cause  of  action  it  was  pleaded  below  that  the  re- 
ceiver took  possession  of  property  belonging  to  Simon 
Sachs  sufficient  in  value  to  pay  the  decree,  costs  and 
interest,  and  that  said  decree  gave  plaintiff  a  first 
lien  thereon.  From  a  judgment  entered  against  the 
defendant  Charles  F.  Giesenschlag,  one  of  the  sureties 
on  the  bond,  he  appeals. 

It  is  contended  on  appeal  that  the  possession  of 
the  receiver  under  the  circumstances  was  a  satisfaction 
si^  modo  the  same  as  a  levy  by  virtue  of  an  execution 
on  property  sufficient  to  satisfy  the  judgment  upon 
which  it  is  issued* 

Chakleb  Daniels  and  Sumneb  C.  Palmer,  for  ap- 
pellant. 

SiLBEB,  Isaacs,  Silbeb  &  Woley,  for  appellee; 
Clabbnce  J.  Silbeb,  of  counsel. 

Mb.  PBEsmiNO  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ibbob,  |  IZbh^-^MndertaMng  of  tureties  on  appeal 
Ixmd.  Sureties  on  an  appeal  bond  are  bound  by  the  terms  of  the 
bonds  and  must  pay  upon  the  occurrence  of  the  contingencies  upon 
which  they  agreed  to  pay.  ^ 

•Bee  nUnels  Notes  Dlgeet*  Vole.  XI  to  XV,  and  OnmilatlYe   QiMrterlj, 
tople  aad  eeetloii  Bunber. 
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2.  Appeal  and  ebbob,  S  1864* — w7mt  not  a  defense  hy  surety  an 
appeal  bond.  A  surety  on  an  appeal  bond,  where  the  appeal  was 
dlBmlssed,  cannot  in  a  suit  on  the  bond  Interpose  the  defense  that 
the  decree  appealed  from  was  satisfied  by  reason  of  the  flict  that  a 
receiver  appointed  by  the  court  below  took  possession  of  sufficient 
property  of  the  obligor  to  pay  the  decree,  costs  and  interest 

3.  SUBBOGATiON,  |  30* — Hght  of  surety  on  appeal  l>ond,  A  surety 
on  an  appeal  bond  who  is  required  to  pay  the  amount  of  the  judg- 
ment, costs,  etc.,  is  entitled  to  be  subrogated  to  the  obligor's  right 
pro  tanto  to  funds  in  the  hands  of  a  receiyer,  who  was  appointed 
by  the  trial  court  to  take  possession  of  the  obligor's  property. 


Postal  Telegraph-Gable  Company  of  Illinois,  Appellee^ 
y.  Bobert  Staehle  et  aL^  Appellants. 

Oen.  No.  80^604.    (Not  to  be  reported  in  f  nil.) 

Interlocutory  appeal  from  the  Circuit  Ck>urt  of  Cook  county;  the 
Hon.  Thomas  Q.  Windeb,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court    Reversed.    Opinion  filed  October  6,  1914. 

Statement  of  the  Case. 

Bill  in  equity  by  Postal  Telegraph-Cable  Company 
of  Illinois,  a  corporation,  against  Robert  Staehle,  do- 
ing business  as  Selden  Investment  Company,  and 
others.  In  its  material  parts  the  bill  avers  that  com- 
plainant employs  a  large  force  of  skilled  persons  to 
whom  defendant,  Staehle  has  made  loans  at  exorbitant 
and  usurious  rates  of  interest  on  their  individual  notes 
secured  by  assignments  of  their  wages  earned  and  to 
be  earned  for  a  period  of  ten  years,  each  with  an 
annexed  power  of  attorney  to  make  certain  waivers 
and  confess  judgment  for  the  amount  loaned  with 
usury,  attorneys^  fees,  etc.;  that  complainant  has  en- 
deavored to  comply  with  such  assignments  with  the 
result  that  employees  quit  its  service  and  its  business 
was  thereby  injured ;  that  it  made  an  agreement  with 

•See  Ullnols  Note*  Dlfeit,  Vols.  XI  to  XV,  snd  OnmidftttTe  Qoartoriy,  h^m 
topic  and  iectlon  number. 
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defendant  Staehle  for  partial  payments  each  month 
on  certain  of  said  loans  but  that  Staehle  disregarded 
the  same,  demanding  payments  in  full  and  resorting 
to  the  courts  for  the  enforcement  of  said  assignments 
and  his  claims ;  that  several  suits  based  on  said  assign- 
ments are  pending  against  complainant  and  other 
suits  are  threatened,  and  that  the  other  two  defend- 
ants, his  attorneys,  are  conspiring  with  him  to  bring 
such  suits. 

Connected  with  these  averments  are  allegations  in 
general  terms,  unsupported  by  averments  of  fact,  that 
the  assignments  were  procured  by  fraud,  misrepre- 
sentation and  duress,  and  that  defendant  Staehle  has 
'' extorted"  and  is  attempting  to  extort  illegal  sums 
of  money  and  the  wages  of  said  employees. 

Pursuant  to  the  prayer  of  the  bill  tiie  court  entered 
an  interlocutory  order  restraining  defendants  from 
prosecuting  pending  suits  and  bringing  further  suits 
at  law  on  assignments  of  wages  made  by  complainant's 
employees,  and  from  extorting  or  attempting  to  extort 
money  from  them.  This  appeal  is  from  an  interlocu- 
tory order  granting  the  injunction  and  denying  de- 
fendants' motion  to  dissolve  the  same. 

Chables  B.  Napieb  and  Chables  S.  MoIlvaikis,  for 
appellants. 

Jacob  B.  Dittos,  for  appellee. 

Mb.  Pbbsidino  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeision. 

1.  IwjuNonoN,  S  187* — when  Mil  to  enjoin  prosecution  of  aiiita 
on  asaignmenta  of  wages  inaufficient,  A  bill  filed  by  a  company 
against  an  assignee  of  Ita  employeee'  wages  to  restrain  said  assignee 
and  his  attorneys  from  prosecuting  salts  at  law  on  such  assign- 
ments on  the  ground  that  such  assignments  were  procured  by  fraud 

•Sm  lUlnols  N«tM  Dl^eiit,  ToU.  XI  to  XV,  and  CvmulAtlYe  <|iiarlerl/»  tmmt 
4opic  and  teetton.  number. 

Vol  clxxxviii   to 
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and  that  to  enforce  the  assignments  would  result  in  complainant's 
employees  quitting  its  service  and  thereby  injuring  its  business, 
held  to  contain  no  averments  entitling  complainant  to  equitable 
relief,  there  being  no  averments  of  fact  to  show  that  assignments 
were  procured  by  fraud  and  the  bill  setting  forth  nothing  illegal 
in  the  transaction  except'  usury. 

2.  SuBBooATioir,  §  6* — when  employer  paying  VKtyea  after  notice 
of  assignment  not  entitled  to.  Where  an  employer  after  notice  of 
assignment  of  wages  pays  the  employees  their  wages,  he  is  not  en- 
titled to  subrogation  against  the  assignee  where  the  assignors  are 
legally  liable  for  the  amount  of  their  loans  and  bound  by  their 
assignments. 

3.  DiBoovEST,  I  5* — when  claim  of  right  to,  does  not  furnish 
ground  for  equitable  relief.  Equity  will  not  entertain  a  bill  upon 
complainant's  claim  of  a  right  to  a  discovery  and  an  accounting,  where 
its  right  thereto  is  predicated  upon  the  claim  that  it  has  no  means 
of  knowing  the  number  and  amount  of  assignments  of  its  employees' 
wages  and  that  it  has  paid  its  employees'  wages  so  assigned  in 
order  to  retain  their  services  and  to  prevent  defendant  using  such  as- 
signments "to  extort  money  to  which  he  is  not  entitled,"  it  appearing 
complainant  is  not  liable  on  any  assignments  of  which  it  received 
no  notice  and  the  bill  not  alleging  its  inability  to  acquire  such 
information  from  its  employees  or  their  assignee. 

4.  Equity,  §  69* — multiplicity  of  suits.  Equity  'will  not  take 
jurisdiction  on  the  ground  of  multiplicity  of  suits,  where  the  only 
suits  that  can  be  brought  against  complainant  are  upon  assign- 
ments of  its  employees'  wages  and  no  one  of  such  suits  would  settle 
any  controversy  of  fact  or  law  in  the  others,  it  also  appearing  that 
the  complainant  seeks  to  adjust  in  one  suit  by  an  accounting  the 
several  rights  of  action  which  it  has  voluntarily  invited  against 
itself  by  disregarding  notices  of  what  it  admits  were  legal  assign- 
ments, and  as  to  which  anything  in  the  bill  constituting  a  defense 
would  be  available  at  law. 

6.  Injunction,  S  160* — sufficiency  of  veriflction  of  bill  for  prelim^ 
nary  injunction.  A  preliminary  injunction  will  not  be  granted 
where  the  essential  allegations  are  verified  on  information  and  be- 
lief. 

•Sm  nilnoto  Note*  DlsMt,  Yols.  XI  to  XT,  and  OnmiilattT*  QuurteiiT^ 
topio  and  MCtlon  nmilMr. 
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Contfneiital  k  Gommereial  Trust  &  Sayings  Bank, 
Trustee,  Appellant,  y.  Breen  &  Kennedy  et  aL, 
Appellees. 

Oen.  No.  19,767. 

1.  Baivkbuptot,  I  ZZ^— proof  of  preferential  payment.  To  charge 
a  creditor  of  a  bankrupt  with  a  preferential  payment  the  trustee 
is  required  to  prove  not  only  that  the  bankrupt  made  a  pasrment 
which  had  the  effect  of  a  preference,  but  also  that  the  creditor  had 
reasonable  cause  to  believe  that  a  preference  was  intended;  it  is 
not  sufficient  to  prove  that  the  creditor  had  knowledge  of  facts  and 
circumstances  sufficient  to  put  him  on  inquiry  to  ascertain  whether 
the  debtor  was  insolvent  and  that  the  payment  was  intended  as  a 
preference. 

2.  Baitkbuptct,  f  23* — persona  chargeable  with  preferential  pay- 
ments. An  Indorser  or  guarantor  of  a  note  of  a  bankrupt  is  a 
creditor  within  the  meaning  of  section  60  b  of  the  Bankruptcy  Act 
so  as  to  charge  him  with  a  preferential  payment  made  to  the  holder 
of  the  note,  and  both  the  owner  of  the  note  and  the  indorser  or 
guarantor  may  be  charged  for  the  receipt  of  a  preferential  payment 
to  the  holder,  but  only  the  amount  by  which  the  assets  of  the  estate 
have  thereby  been  depleted  must  be  returned. 

3.  Bankbttftct,  §  23* — when  evidence  insvfjMent  to  charge  de- 
fendamts  with  preferential  payments.  In  an  action  against  two  de* 
fendants  to  recover  preferential  payments  made  to  them  by  a  bank- 
rupt within  four  months  from  the  time  the  bankruptcy  pcftition 
was  filed,  evidence  held  insufficient  to  prove  that  either  defendant 
had  reasonable  cause  to  believe  that  a  preference  was  intended. 

4.  Action,  I  82* — when  action  is  in  contract.  An  action  by  a 
trustee  of  the  estate  of  a  bankrupt  against  two  defendants  to  recover 
a  certain  sum  of  money  alleged  to  have  been  paid  as  a  preference, 
held  to  be  an  action  in  contract,  requiring  plaintiff  to  prove  his 
cause  of  action  against  both  defendants. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosba 
W.  Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Affirmed.    Opinion  filed  October  6,  1914. 

Statement  by  the  Court.  On  April  22,  1912,  plain- 
tiff, afi  trustee  of  the  estate  of  Minor  T.  Jones,  bank- 
rupt, filed  a  praecipe  in  the  oflSce  of  the  clerk  of  the 

•Bee  nilnols  Notee  DIceet,  Vols.  XI  to  XV,  and  CumuhitlYe  <|iiarterljr,  lame 
topie  aad  teetleii  nimibflr. 
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Municipal  Court  of  Chicago,  in  an  action  of  the  first 
class,  directing  the  issuance  of  a  summons  against 
Breen  &  Kennedy,  a  corporation,  and  Andrew  J. 
Graham,  doing  business  as  Graham  &  Sons,  as  de- 
fendants, ^  4n  a  plea  of  trespass  on  the  case  on  prom- 
ises." The  summons  was  issued  and  served  upon 
both  defendants,  and  they  entered  their  appearance. 
Plaintiff's  second  amended  statement  of  claim  al- 
leged, in  substance,  that  plaintiff's  claim  was  for  the 
recovery,  as  trustee  of  the  estate  of  Minor  T.  Jones, 
bankrupt,  of  ** certain  preferential  payments"  made 
by  said  Jones ;  that  on  March  23, 1909,  an  involuntary 
petition  in  bankruptcy  was  filed  against  said  Jones, 
and  on  April  24, 1909,  he  was  duly  adjudicated  a  bank- 
rupt; that  on  January  15,  1909,  within  less  than  four 
months  prior  to  the  filing  of  the  petition,  Jones  paid 
out  of  his  assets  a  promissory  note,  previously  given 
by  him,  for  $1,000  with  interest  thereon,  which  note 
was  due  on  or  about  January  1, 1909 ;  that  on  February 
15, 1909,  he  also  paid  out  of  his  assets  four  promissory 
notes,  previously  given  by  him,  each  for  $1,000  and 
due  respectively  on  or  about  February  1,  March  1, 
April  1,  and  May  1, 1909,  only  the  first  of  which  notes 
being  due  at  the  time  of  said  payment;  that  to  pay 
said  five  notes  and  accrued  interest  said  Jones  paid 
out  of  his  estate  the  total  sum  of  $5,457.50;  that  the 
same  ^'were  paid  to  Graham  &  Sons,  bankers,  either 
for  their  own  personal  benefit,  or  for  the  use  of  Breen 
&  Kennedy,  a  corporation,  one  of  the  defendants,  or 
for  the  use  and  benefit  of  both  Graham  &  Sons  and 
Breen  &  Kennedy ; ' '  that  on  January  15, 1909,  and  for 
some  time  prior  thereto,  and  on  February  15,  1909, 
**  Graham  &  Sons  and  Breen  &  Kennedy,  or  either  or 
both  of  them,  were  well  informed  or  had  knowledge 
of  facts  sufficient  to  charge  them  with  notice,"  that 
the  said  Jones  was  insolvent,  and  that  the  payment  of 
said  $5,457.50  by  said  Jones  '  Vould  necessarily  oper- 
ate as  a  preference  by  the  bankrupt  in  favor  of  said 
Graham  &  Sons  and  said  Breen  &  Kennedy,  or  which-^ 
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ever  of  them  were  real  beneficial  owners  of  said  notes ; ' ' 
that  on  May  11,  1911,  plaintiff  was  duly  appointed 
trustee  of  said  bankrupt's  estate  and  has  been  al- 
lowed by  the  United  States  Court  to  bring  this  suit  in 
behalf  of  said  estate;  and  that  "plaintiff  desires  to 
recover  of  said  Graham  &  Sons  or  said  Breen  &  Ken- 
nedy, or  either  or  both  of  them,  or  whichever  one  of 
them  shall  have  received  the  benefit  thereof,  the  said 
sum  of  $5,457.50,  with  interest  thereon  at  the  rate  of 
five  per  cent  per  annum  from  February  15,  1909, 
•  ■•  •  being  preferential  payments  to  said  de- 
fendants, or  either  or  both  of  them,  within  the  purview 
of  the  acts  of  bankruptcy  of  1898  and  the  amendments 
thereto.*'  To  this  second  amended  statement  was  at- 
tached an  affidavit  of  an  agent  of  plaintiff  to  the  effect 
that  the  suit  was  "for  the  recovery  of  money  only," 
that  the  nature  of  plaintiff's  demand  was  "for  money 
paid  to  said  defendants  as  a  preference,"  and  that 
there  was  due  to  plaintiff  from  the  defendants,  after 
allowing  all  just  credits,  etc.,  the  sum  of  $5,457.50  with 
interest  from  February  15,  1909. 

The  defendants  filed  separate  affidavits  of  merits. 
The  affidavit  on  behalf  of  the  defendant  Andrew  J. 
Graham  was  made  by  an  agent,  Frank  J.  Graham,  and 
it  was  therein  admitted  that  said  Jones  paid  certain 
of  his  promissory  notes  within  four  months  prior  to 
March  23, 1909,  to  said  Andrew  J.  Graham,  but  it  was 
stated  that  "all  said  payments  were  made  to  his 
(Graham's)  own  use  alone  and  not  to  the  use  of  Breen 
&  Kennedy,"  and  that  this  defendant  (Graham)  "had 
no  knowledge  of  any  facts  charging  this  defendant 
with  notice  that  said  Jones  was  insolvent  or  that  the 
payment  of  said  notes  would  operate  as  a  preference 
by  the  alleged  bankrupt  in  favor  of  this  defendant." 
The  affidavit  of  merits  on  behalf  of  Breen  &  Kennedy 
was  made  by  the  secretary  of  that  corporation,  and 
it  was  therein  denied  that  said  bankrupt  paid  any  sums 
of  money  either  directly  to  said  defendant  or  to  An- 
drew J.  Graham  for  the  use  of  said  defendant  within 
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said  four  months  prior  to  March  23,  1909,  and  denied 
that  said  defendant  had  any  knowledge,  or  notice  of 
any  facts  charging  it  with  knowledge,  that  said  Jones, 
when  he  paid  said  sums  to  said  Graham,  was  insolvent 
or  that  "said  payments  would  operate  as  a  preference. 
The  case  was  tried  before  a  jury.  It  was  stipulated 
that  on  March  23, 1909,  an  involuntary  petition  in  bank- 
ruptcy was  filed  in  the  United  States  District  Court, 
for  the  Northern  District  of  Illinois,  against  Minor 
T.  Jones;  that  on  that  date  his  assets  amounted  to 
$4,305,  and  that  his  liabilities  to  148  unsecured  credit- 
ors amounted  to  $136,915;  that  on  April  24,  1909,  he 
was  adjudicated  a  bankrupt  and  that  plaintiff  was 
appointed  trustee.  The  plaintiff  called  the  bankrupt, 
Jones,  as  a  witness,  who  testified  that  on  January  15, 
1909,  he  paid  to  Graham  &  Sons,  out  of  his  assets,  a 
note  for  $1,000  with  the  accrued  interest  thereon,  and 
that  on  February  15,  1909,  he  also  paid  to  Graham  & 
Sons,  out  of  his  assets,  four  notes  for  $1,000  each, 
with  accrued  interest  thereon,  and  that  the  total  sum 
paid  to  take  up  said  five  notes  was  $5,437.50.  It  was 
shown  that  at  the  time  of  the  making  of  said  payment 
Jones  was  in  fact  insolvent.  Plaintiff,  to  sustain  the 
allegations  of  its  second  amended  statement  of  claim 
that  at  the  time  of  said  payments  the  defendant 
Graham  or  the  defendant  Breen  &  Kennedy,  or  both, 
had  knowledge  that  Jones  was  insolvent  and  that  said 
payments  would  necessarily  operate  as  a  preference 
in  favor  of  both  defendants,  or  whichever  of  them  was 
the  beneficial  owner  of  said  notes,  examined  Jones  at 
considerable  length,  and  also  cross-examined  under 
section  33  of  the  Municipal  Court  Act  ( J.  &  A.  ^  3345) 
the  defendant  Andrew  J.  Graham  and  A.  B.  Gillespie, 
secretary  of  Breen  &  Kennedy,  and  also  called  as  wit- 
nesses two  court  stenographers  who  had  reported  the 
prior  examinations  had  in  the  bankruptcy  court  of 
the  defendant  Graham  and  of  Martin  J.  Breen,  former 
president  of  Breen  &  Kennedy,  who  was  dead  at  the 
time  of  the  trial.    The  plaintiff  also  introduced  certain 
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documentary  evidence.  To  avoid  the  necessity  of 
plaintiff  proving  what  percentage  would  be  paid  upon 
the  claims  of  the  general  creditors,  a  stipulation  was 
entered  into  to  the  effect  that  said  payments  on  said 
notes  would  enable  the  person  receiving  them,  or  to 
be  benefited  thereby,  to  obtain  a  greater  percentage  of 
his  debt  than  other  creditors  of  the  same  class.  At 
the  close  of  plaintiff  ^s  evidence  each  defendant  pre- 
sented a  written  motion  that  the  court  instruct  the 
jury  to  find,  the  issues  in  favor  of  said  defendant,  which 
motions  the  court  granted  and  instructed  the  jury  ac- 
cordingly. The  jury  returned  a  verdict  finding  the 
issues  against  plaintiff,  and  subsequently  the  court, 
after  overruling  a  motion  for  a  new  trial,  entered  judg- 
ment against  plaintiff  for  costs,  which  judgment  plain- 
tiff by  this  appeal  seeks  to  reverse. 

From  the  evidence  introduced  by  plaintiff  the  fol- 
lowing facts,  in  substance,  appear:  Minor  T.  Jones 
had  been  conducting  a  large  restaurant  and  bar  on 
premises,  known  as  175  Jackson  boulevard  (old  num- 
ber) in  the  city  of  Chicago,  owned  by  David  B.  Mayer, 
and  of  which  premises  Jones  had  a  lease,  dated  June 
1,  1906,  and  running  to  April  30,  1916.  The  lease 
provided  that  in  case  the  premises  should  be  rendered 
untenantable  by  fire  the  lessor  might  terminate  the 
lease,  or  repair  the  premises  within  thirty  days,  and 
failing  to  do  so,  or  upon  the  destruction  of  the  premises 
by  fire,  the  term  created  should  cease  and  determine. 
On  the  night  of  January  1,  1909,  the  restaurant  was 
practically  destroyed  by  fire,  and  Jones  within  a  day 
or  two  moved  to  a  nearby  location,  where  until  the 
filing  of  the  bankruptcy  petition  he  conducted  a  smaller 
restaurant,  bar  and  cigar  store.  He  testified  that  his 
landlord,  Mayer,  promised  to  repair  the  burned  prem- 
ises; that  he  (Jones)  considered  his  leasehold  worth 
about  $50,000  and  the  good-will  of  his  business  worth 
about  $25,000;  that  just  prior  to  the  fire  the  value 
of  his  stock  of  merchandise  was  about  $7,000  and  the 
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equipment  had  cost  him  about  $20,000;  that  he  col- 
lected about  $22,000  insurance  on  stock  and  equipment, 
about  $16,000  of  which  was  payable  to  and  was  paid 
to  a  Mr.  Lenori  of  New  York;  that  he  expected  to 
resume  business  at  his  old  location  when  the  premises 
were  repaired,  but  that  shortly  before  the  filing  of 
the  petition  in  bankruptcy  his  landlord  advised  him 
that  he  would  not  repair  the  premises  and  had  decided 
to  cancel  the  lease.  The  defendant  Breen  &  Kennedy 
was  in  the  wholesale  liquor  business,  and  from  time 
to  time  had  sold  merchandise  to  Jones  on  credit. 
About  October  1, 1907  (about  fifteen  months  before  the 
fire),  Jones  owed  Breen  &  Kennedy  approximately 
$22,000,  which  the  latter  was  urging  Jones  to  pay. 
The  defendant  Graham  was  then  in  the  habit  of  taking 
his  noonday  lunch  in  Jones '  restaurant,  and  Jones  told 
Graham  that  he  wanted  to  borrow  $20,000,  in  order 
to  pay  that  sum  to  Breen  &  Kennedy,  and  after  several 
interviews  were  had  Graham  agreed  to  loan  Jones 
the  money.  Jones  executed  a  series  of  twenty  notes 
each  for  $1,000,  dated  October  1,  1907,  payable  to  the 
order  of  himself  and  by  him  indorsed,  and  due  at 
monthly  intervals  on  the  fifteenth  day  of  the  month, 
the  last  of  which  notes  matured  on  June  15,  1909. 
Jones  testified  that  he  took  the  notes  over  to  the  bank 
of  Graham  &  Sons  and  gave  them  to  a  teller,  with 
instructions  to  credit  the  proceeds  to  Breen  &  Ken- 
nedy; tjiat  he  did  not  deliver  to  anyone  any  collateral 
or  security  on  said  notes,  and  that  shortly  after  the 
delivery  of  the  notes  he  received  a  statement  from 
Breen  &  Kennedy  crediting  him  with  the  sum  of 
$20,000  and  showing  a  balance  due  of  about  $2,000. 
No  indorsement  or  guaranty  of  said  notes  was  placed 
thereon  by  Breen  &  Kennedy.  All  of  said  notes  which 
matured  before  the  fire  were  paid  by  Jones  as  they 
became  due.  After  the  fire  Jones  paid  the  note  matur- 
ing January  15,  1909,  together  with  accrued  interest, 
at  Graham  &  Sons'  bank,  partly  out  of  the  income 
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received  from  the  operation  of  said  smaller  restaurant 
and  bar,  and  partly  out  of  certain  insurance  money 
received.  Some  time  in  February  Jones  paid  the  note 
maturing  February  15, 1909,  and  also  paid  three  other 
notes,  together  with  accrued  interest,  maturing  in 
March,  April  and  May,  out  of  the  insurance  money 
received.  Jones  testified  that  he  made  these  payments 
to  the  teller  at  the  bank;  that  he  did  not  have  money 
enough  to  take  up  the  last  remaining  note,  maturing 
June  15, 1909 ;  that  his  object  in  making  said  January 
and  February  payments  was  to  keep  his  credit  good 
with  Graham,  as  at  that  time  he  was  expecting  that 
the  burned  premises  would  be  repaired  and  that  he 
would  there  re-establish  himself;  that  his  object  in 
paying  the  notes  which  had  not  yet  matured  was  to 
stop  the  interest;  and  that  after  the  fire  he  did  not 
see  or  talk  with  Graham  about  his  affairs. 

The  defendant  Andrew  J.  Graham  testified  that  at 
the  time  he  took  the  notes  from  Jones  in  October,  1907, 
he  investigated  the  financial  condition  of  Jones,  the 
same  as  he  would  any  other  customer;  that  he  ascer- 
tained that  Jones  owed  ^bout  $50,000  and  that  his 
assets  were  about  $150,000;  that  he  did  not  get  from 
Jones  a  detailed  statement  of  his  liabilities;  that  he 
knew  Jones  owed  Breen  &  Kennedy  and  that  the  money 
loaned  was  going  to  its  credit;  and  that  there  was 
no  legal  liability  on  the  part  of  Breen  &  Kennedy 
on  any  of  said  series  of  notes.  The  witness  produced 
a  loose-leaf  taken  from  a  bills  receivable  ledger  of 
his  bank,  showing  the  Jones  account, — the  debiting  of 
the  last  fifteen  of  said  notes,  and  the  credit  payments 
of  fourteen  of  said  notes.  At  the  top  of  said  leaf 
were  the  words  ** Account  No.  2**  and  ** Discounted  for 
Minor  T.  Jones  (B  &  K).^'  The  witness  stated  that 
the  words  ** Account  No.  2''  might  refer  to  the  fact 
that  five  of  the  twenty  notes  were  sold  to  another  bank 
and  that  account  No.  1  might  relate  to  those  five  notes. 
The  witness  also  stated  that  he  knew  of  no  other  sig- 
nificance to  the  memorandum  '^B  &  K"  than  that 
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Breen  &  Kennedy  got  credit  for  the  notes.  The  wit- 
ness refused  to  bring  into  the  court  the  ledger  from 
which  said  leaf  was  taken  and  certain  other  books  of 
the  bank,  but  it  was  agreed  that  counsel  for  plaintiff 
might  examine  said  books  at  the  bank,  and  the  witness 
testified  on  the  following  morning  that  counsel  had 
made  such  examination  at  the  bank.  The  witness 
further  testified  that  his  bank  had  no  book  of  record 
of  guarantors^  and  that  when  notes  were  received 
from  customers  the  notes  themselves  would  show 
whether  or  not  there  was  any  secondary  or  guaran- 
tor's liability. 

Frank  M.  Harker,  a  court  reporter,  testified  that  on 
November  5, 1909,  Martin  J.  Breen,  president  of  Breen 
&  Kennedy,  was  examined  in  the  bankruptcy  proceed- 
ings and  that  he  (Harker)  took  down  in  shorthand  the 
questions  put  to  Breen  and  the  answers  given  thereto. 
The  witness  read  from  his  notes,  showing  that  Breen 
then  testified  in  part  that  in  October,  1907,  Breen  & 
Kennedy  got  credit  at  Graham  &  Sons'  bank  for 
$20,000  on  said  Jones '  notes ;  that  said  notes  were  not 
indorsed  by  Breen  &  Kennedy,  nor  did  Breen  &  Ken- 
nedy guaranty  the  payment  of  said  notes  in  any  way ; 
that  he  (Breen)  never  told  Graham  that  he  would  see 
that  said  notes  would  be  paid,  or  ever  gave  Graham  a 
written  guaranty  or  letter  to  that  effect,  and  that  neither 
he  nor  any  officer  of  Breen  &  Kennedy  ever  entered 
into  any  agreement,  written  or  oral,  to  hold  Graham 
harmless  on  said  notes;  that  Breen  &  Kennedy  after 
October,  1907,  continued  to  extend  credit  to  Jones, 
and  at  the  time  of  the  filing  of  the  bankruptcy  peti- 
tion Jones  owed  it  on  open  account  the  sum  of  $22,794 ; 
that  after  the  fire  he  had  several  talks  with  Jones 
about  the  latter  continuing  the  business  and  getting 
the  premises  repaired ;  that  he  never  asked  Jones  for 
security  for  or  payment  of  said  open  account,  but  let 
him  go  ahead  and  adjust  his  insurance,  etc. ;  that  he 
(Breen)  left  Chicago  on  January  23,  1909,  and  did 
not  return  until  March  5, 1909 ;  and  that  the  immediate 
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cause  of  the  filing  of  the  bankruptcy  petition  by  Breen 
&  Kennedy  and  others  was  the  change  in  Mayer's  at- 
titude in  regard  to  reinstating  Jones  in  the  premises 
on  favorable  terms. 

It  appears  from  the  testimony  of  Graham  and  of 
Gillespie,  secretary  of  Breen  &  Kennedy,  that  after 
the  death  of  Martin  Breen  in  1911  a  settlement  of  all 
business  affairs  existing  between  Graham  &  Sons  and 
Breen  &  Kennedy,  and  Martin  Breen  personally,  was 
had ;  that  at  that  time  the  last  of  said  series  of  notes 
(the  one  maturing  June  15,  1909,  and  which  Jones 
did  not  pay)  was  turned  over  to  Breen  &  Kennedy, 
and  at  the  time  of  the  trial  this  note  was  in  its  pos- 
session ;  and  that  neither  Breen  &  Kennedy  nor  Graham 
&  Sons  ever  filed  any  claim  therefor  in  the  bankruptcy 
proceedings. 

Henbt  Hobnbb  and  Lloyd  C.  Whitman^  for  appel- 
lant; Llotd  C.  Whitman,  of  counsel. 

Byak  &  Goin)oi[,  for  appellees;  Ibvik  I.  Lftingstok 
and  Leon  Lewis,  of  counsel. 

Mb.  JusnoB  GsmLST  delivered  the  opinion  of  the 
court. 

Section  60a  of  the  Bankruptcy  Act  provides,  in  sub- 
stance, that  a  person  shall  be  deemed  to  have  given  a 
preference  if,  being  insolvent,  he  has  within  four 
months  before  the  filing  of  the  petition  made  a  trans- 
fer of  any  of  his  property,  and  the  effect  of  such 
transfer  will  be  to  enable  any  one  of  his  creditors  to 
obtain  a  greater  percentage  of  his  debt  than  any  other 
of  such  creditors  of  the  same  class.  Section  60b  of 
said  Act,  in  force  in  1909,  provides  that  ' '  if  the  bank- 
rupt shall  have  given  a  preference  and  the  person  re- 
ceiving it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause  to  be- 
lieve that  it  was  intended  thereby  to  give  a  preference, 
it  shall  be  voidable  by  the  trustee,  and  he  may  recover 
the  property  or  its  value  from  such  person.'* 


476  Appellate  Cotjbts  op  Illinois. 

Con.  ii  Com.  T.  ft  S.  Bank  v.  Breen  ft  Kennedy,  188  111.  App.  4<r7. 

The  evidence  introduced  by  the  plaintiff  (the  trus- 
tee) in  this  case  showed  that  the  bankrupt,  Jones, 
within  four  months  before  the  filing  of  the  involuntary 
petition  in  bankruptcy  against  him  and  while  he  was 
in  fact  insolvent,  made  two  payments  aggregating  the 
sum  of  $5,437.50,  out  of  his  assets,  to  the  defendant 
Andrew  J.  Graham,  doing  business  as  Graham  &  Sons, 
bankers,  to  take  up  five  notes  previously  given  by  him, 
and  it  was  stipulated,  in  substance,  that  the  effect  of 
such  payments  enabled  Graham,  or  the  person  bene- 
fited, to  obtain  a  greater  percentage  of  his  debt  than 
other  of  Jones'  creditors  of  the  same  class. 

Counsel  for  plaintiff  contend,  in  substance,  that  the 
trial  court  erred  in  instructing  the  jury,  at  the  close 
of  plaintiff's  evidence,  to  find  the  issues  in  favor  of 
both  defendants  and  in  entering  judgment  against 
the  plaintiff,  (1)  because  the  evidence  tended  to  prove 
that  Jones  gave  a  preference  and  that  both  Graham, 
who  received  the  preference,  and  Breen  &  Keimedy, 
who  was  benefited  thereby,  had  reasonable  cause  to 
believe  that  a  preference  was  intended;  and  (2)  because 
the  action  was  one  in  tort,  and  the  evidence  tended 
to  prove  that  Jones  gave  a  preference  and  that  either 
Graham  or  Breen  &  Kennedy  had  reasonable  cause  to 
believe  that  a  preference  was  intended.  As  to  the 
second  contention,  counsel  state  in  their  reply  brief: 
' '  The  question  turns  on  the  form  of  the  action.  If  the 
action  was  an  action  in  contract  and  this  court  is  of 
the  opinion  that  the  appellant  failed  to  make  out  a 
case  against  one  appellee,  this  court  will  affirm  the 
judgment  of  the  trial  court  in  favor  of  both  appel- 
lees. ' ' 

In  order  to  recover  in  this  case,  the  trustee  was 
required  to  prove  by  sufficient  evidence  not  only  that 
the  bankrupt  had  made  a  payment  which  had  the  effect 
of  a  preference,  as  defined  in  said  section  60a,  but  also 
that  the  defendants  had  reasonable  cause  to  believe 
that  a  preference  was  intended.    Debw  v.  Yates,  193 
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Fed.  427;  Kimmerle  v.  Farr,  111  0.  C.  A.  27,  189 
Fed.  295.  When  a  debtor  pays,  and  a  creditor  receives, 
the  amonnt  of  a  just  debt,  the  natural  presumptions 
are  in  favor  of  the  good  faith  of  the  transaction,  and 
the  burden  of  proof  to  show  that  the  creditor  had 
reasonable  cause  to  believe  that  a  preference  was  in- 
tended is  upon  the  trustee.  Tumlin  v.  Bryan,  91  C. 
0.  A.  200,  165  Fed.  166,  168;  Oetts  v.  JanesviUe  Gro- 
cery Co.,  163  Fed.  417, 420 ;  Chisholm  v.  First  Nat  Bank 
of  Leroy,  176  111.  App.  382,  390.  The  creditor  must 
have  reasonable  cause  to  believe  (1)  that  the  debtor 
was  in  fact  insolvent  and  (2)  that  the  debtor  intended 
by  the  payment  to  give  him  a  preference.  Counsel  for 
plaintiff  contend  that  the  test  is  whether  the  facts  and 
circumstances  within  the  knowledge  of  the  creditor  are 
sufficient  to  put  him  on  inquiry  to  ascertain  whether 
the  debtor  was  insolvent  and  that  the  payment  was  in- 
tended as  a  preference.  We  do  not  so  construe  the  act. 
In  Blankenbaker  v.  Charleston  State  Bank,  111  HI. 
App.  393,  394,  it  is  said :  ' '  The  creditor  is  bound  only 
by  the  information  he  has  at  the  time  he  receives  pay- 
ment and  is  not  obliged  to  trace  to  the  ultimate  any 
suspicious  circumstances  that  may  exist  within  his 
knowledge,  to  ascertain  whether  such  payment  would 
be  void  within  the  law.  Neither  is  it  enough  that  a 
creditor  has  some  cause  to  suspect  that  payment  to 
him  was  intended  as  a  preference.*'  See  also  Orant 
V.  National  Bank,  97  U.  S.  80;  Powell  v.  Oate  City 
Bank,  178  Fed.  609,  617 ;  Tumlin  v.  Bryant,  supra.  And 
the  reasonable  implication  of  the  statute  is  that  the 
debtor  himself  must  have  intended  to  give  a  prefer- 
ence. Tumlin  v.  Bryan,  supra;  In  re  First  Nat.  Bank 
of  LouisvUle,  84  C.  C.  A.  16, 155  Fed.  100, 103 ;  Hardy 
V.  Gray,  75  C.  C.  A.  562,  144  Fed.  922,  925.  And  ^*a 
presumption  of  law  that  the  debtor  intended  to  give  a 
preference  does  not  arise  from  the  fact  alone  that  he 
knew  himself  to  be  insolvent  •  •  •  It  will  of  ten,  if  not 
generally,  happen  that  a  person,  though  in  fact  insol- 
vent, will,  while  continuing  his  business  in  the  usual 
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way,  make  payments  without  a  thought  of  disparage- 
ment of  other  creditors  and  with  confidence  in  his  ability 
to  pay  them  all.  •  •  •  Neither  is  the  creditor's  belief 
that  the  debtor  is  insolvent  in  itself  equivalent  to  a  be- 
lief that  he  intends  a  preference.  •  •  •  The  creditor 
•  •  •  *may  share  in  the  confidence  of  his  debtor,  and 
may  well  suppose  that  the  debtor  while  paying  him 
his  debt  in  the  common  course  of  business  is  acting 
without  any  purpose  of  giving  special  favor. ' ' '  Kim- 
merle  V.  Farr,  111  C.  C.  A.  27, 189  Fed-  295,  300. 

After  a  careful  consideration  of  the  evidence  we  are 
of  the  opinion  that  plaintiff  did  not  sufficiently  prove 
that  when  Jones  made  said  payments  to  Graham  in 
January  and  February,  1909,  he  intended  to  give  a 
preference,  or  that  Graham,  when  he  received  those 
payments,  had  reasonable  cause  to  believe  that  a  pref- 
erence was  intended.  Though  Jones  may  have  known 
he  was  insolvent  at  the  time,  the  evidence  shows  that 
when  he  made  said  payments  he,  relying  on  his  land- 
lord's promise  to  rebuild  the  burned  premises,  ex- 
pected to  re-establish  his  former  large  restaurant  busi- 
ness there,  and  wanted  to  keep  his  credit  good  with 
Graham  and  stop  the  running  of  interest  on  said  notes. 
And  the  evidence  does  not  tend  to  show  that  at  the 
time  of  the  receipt  of  said  payments  Graham,  or  any 
one  connected  with  his  bank,  knew  of  Jones'  actual 
financial  condition,  or  had  made  any  investigation 
thereof  subsequent  to  October,  1907.  Indeed,  the  evi- 
dence shows  that  Graham  did  not  personally  see  Jones 
or  communicate  with  him  from  the  time  of  the  fire  until 
after  the  filing  of  the  bankruptcy  petition.  The  fact 
that  Graham  may  have  known  that  the  February,  1909, 
payment  included  three  notes  not  yet  due  is  not  con- 
clusive that  Graham  had  reasonable  cause  to  believe 
that  a  preference  was  intended.  Sparks  v.  Marsh,  111 
Fed.  739,  743. 

It  is  the  law  that  an  indorser  or  guarantor  of  a  note 
of  a  bankrupt  is  a  creditor  within  the  meaning  of  sec- 
tion 60b  of  the  Bankruptcy  Act,  «o  as  to  charge  him 
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with  a  preferential  payment  made  to  the  holder  of  the 
note  {Sivarts  v.  Siegel,  54  C.  C.  A.  399,  117  Fed.  13 ; 
Paper  v.  Stern,  117  C.  0.  A.  346,  198  Fed.  642),  and 
that  both  the  owner  of  the  note  and  the  indorser  or 
guarantor  may  be  charged  for  the  receipt  of  a  pref- 
erential payment  made  to  the  holder,  but  that  only  the 
amount  by  which  the  assets  of  the  estate  have  thereby 
been  depleted  must  be  returned.  In  re  George  M.  HUl 
Co.,  64  C.  C.  A.  561,  130  Fed.  315,  318.  Council  for 
plaintiff,  in  substance,  contend  that  the  evidence 
showed  that  Breen  &  Kennedy  was  secondarily  liable 
on  said  five  notes  which  were  paid  to  Graham,  the 
holder,  and  that  Breen  &  Kennedy  was  benefited  by 
the  preference  given  by  Jones  and  had  reasonable 
cause  to  believe  that  a  preference  was  intended.  We 
do  not  think  that  the  evidence  sufficiently  proved  ei- 
ther that  Breen  &  Kennedy  had  reasonable  cause  to 
believe  that  a  preference  was  intended  or  that  Breen 
&  Kennedy  was  secondarily  liable  on  said  notes.  No 
indorsement  or  g^ranty  of  Breen  &  Kennedy  ap- 
peared on  the  notes,  and  according  to  the  testimony 
of  both  Martin  Breen  and  Graham  there  was  no  writ- 
ten agreement  or  oral  promise  made  by  Breen  &  Ken- 
nedy, or  by  Martin  Breen  individually  in  its  behalf,  to 
hold  Graham  harmless  on  the  notes.  It  may  be  that 
Graham  may  have  expected  that  Breen  &  Kennedy 
would  make  any  loss  thereon  good,  but  it  does  not  ap- 
pear that  Breen  &  Kennedy  was  under  any  legal  li- 
ability to  do  so.  Furthermore,  it  does  not  sufficiently 
appear  that  Breen  &  Kennedy  advised,  counseled  or 
procured  the  payments  to  be  made  or  that  it  had 
knowledge  of  the  payments  untU  after  they  had  been 
made.  Reber  v.  Sh/ulman,  106  C.  C-  A.  110,  183  Fed. 
564,  566. 

And  we  are  of  the  opinion  that  the  action,  as  dis- 
closed from  plaintiff's  second  amended  statement  of 
claim  and  upon  which  the  case  was  tried,  is  one  in  con- 
tract and  not  in  tort.  The  action  was  for  the  recovery 
of  a  certain  sum  of  money,  with  interest  thereon  from 
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a  certain  named  date.  In  Walter  Cabinet  Co,  v.  jBtw- 
sell,  250  HL  416,  420,  it  is  said:  **The  object  of  the 
mles  requiring  statements  of  claim  and  o£  set-off  is  to 
inform  the  parties  of  the  nature  of  the  respective 
claims,  and  *  *  *  It  is  still  the  law  in  the  Municipal 
Court,  as  in  other  courts,  that  a  party  is  limited,  in  his 
evidence,  to  the  claim  he  has  made;  that  he  cannot 
make  one  claim  in  his  statement  and  recover  upon 
proof  of  another  without  amendment.  The  issue  is 
made  by  the  statement  of  claim,  and  the  evidence  must 
be  limited  by  that  statement. ' '  Furthermore,  the  case 
appears  to  have  been  tried  upon  the  theory  that  it  was 
an  action  in  contract,  and  the  plaintiff  should  not  be 
heard  to  say  in  this  court  that  the  action  was  one  in 
tort.  '*A  party  is  bound,  in  the  Appellate  Court,  as 
to  the  nature  and  form  of  the  action,  by  the  theory  on 
which  it  was  tried.  Thus,  where  a  cause  has  been  tried 
upon  the  theory  that  it  is  an  action  in  tort,  and  not  in 
contract,  that  theory  will  govern  the  cause  in  the  Ap- 
pellate Court.  *'  2  Cyc.  671.  This  being  an  action  in 
contract  against  two  defendants,  plaintiff  was  re- 
quired to  prove  a  cause  of  action  against  both.  Crrif- 
fith  V.  Furry,  30  HI.  251,  255 ;  Cassady  v.  Trustees  of 
Schools,  105  m.  560,  565 ;  M.  W.  Powell  Co.  v.  Finn, 
198  ni.  567,  569.  This,  in  our  opinion,  plaintiff  did  not 
do. 

And  we  do  not  think  that  the  trial  court  committed 
any  prejudicial  error  in  rulings  on  evidence,  as  con- 
tended by  counsel. 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 
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Charles  A,  Butler^  Appellant,  y.  George  Eirfcy  and 

Helena  C.  Kirby,  Appellees. 

Oen.  No.  19,789.    (Not  to  be  reported  in  full.) 

Appeal  form  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
8.  TuTHnx,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Affirmed.    Opinion  filed  October  6,  1914. 

Statement  of  the  Case, 

Bill  by  Charles  A.  Butler  against  George  Kirby, 
Helena  C.  Kirby  (wife  of  George  Kirby)  and  William 
Muhlenfeld  to  set  aside  a  conveyance.  The  bill  al- 
leged, inter  alia,  that  on  November  13, 1912,  Butler  re- 
covered a  judgment  in  the  Municipal  Court  of  Chicago 
against  said  George  Kirby  in  the  sum  of  $1,598.59, 
upon  which  execution  was  issued  and  returned  unsatis- 
fied; that  previous  to  the  rendition  of  said  judgment 
George  Kirby  was  the  owner  of  an  undivided  one-half 
interest,  as  joint  tenant  with  said  Helena  C.  Kirby,  in 
certain  premises  in  Cook  county;  that  on  February  2, 
1912,  previous  to  the  rendition  of  said  judgment  but 
after  the  indebtedness  upon  which  the  same  was  ren- 
dered had  accrued,  Helena  C.  Kirby  and  George 
Kirby,  with  the  intention  of  defrauding  complainant 
and  other  creditors  of  George  Kirby  out  of  their  just 
demands,  conveyed  said  premises  to  said  William 
Muhlenfeld  for  the  consideration  of  $10,  and  that  on 
the  same  day  said  Muhlenfeld  conveyed  the  premises 
for  a  like  consideration  to  said  Helena  C.  Kirby.  The 
bill  prayed,  inter  alia,  that  as  to  the  complainant  said 
conveyances  be  set  aside  and  declared  null  and  void. 
The  defendants,  George  Kirby  and  Helena  C.  Kirby, 
filed  their  joint  and  several  answer,  denying  that  com- 
plainant was  entitled  to  the  relief  sought,  and  subse- 
quently the  case  was  heard  by  the  chancellor  in  open 
court,  resulting  in  the  entry  of  a  decree  dismissing  the 
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bill  for  want  of  equity,  from  which  decree  this  appeal 
is  prosecuted. 

It  appears  that  on  January  4,  1911,  the  defendant 
Helena  C.  Kirby  (then  Helena  C-  Adamick)  was  mar- 
ried to  said  defendant  Qeorge  Kirby ;  that  at  the  time 
of  said  marriage  she  was  the  owner  in  her  own  right 
of  cash  and  securities  of  the  value  of  more  than  $10,- 
000 ;  that  in  May,  1911,  she  purchased  the  premises  in 
question,  paying  therefor  with  her  own  money  the  sum 
of  $6,000  in  cash  and  assuming  an  existing  mortgage 
thereon  of  $10,000;  that  at  the  earnest  solicitation  of 
George  Kirby  the  deed  to  said  premises  was  made  to 
Helena  C.  Kirby  and  George  Kirby,  as  joint  tenants; 
that  on  February  2,  1912,  Helena  C.  Kirby  insisted 
that,  as  the  property  belonged  to  her,  she  be  given  the 
exclusive  legal  title  therein,  and  that  on  said  date  the 
deeds  to  Muhlenfeld  and  from  Muhlenfeld  to  her  were 
executed  and  recorded. 

Chables  a.  Bxttleb,  for  appellant ;  Frakkun  Babsb^ 
of  counsel. 

Geoboe  E.  Swabtz,  for  appellees. 

Me.  Justice  GBroLEY  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Fbaudulent  oonvetanceb,  §  270* — when  evidence  insufflcient  to 
show.  On  bill  to  set  aside  a  conveyance  between  husband  and  vlfe 
on  the  ground  that  It  vas  executed  to  defraud  complainant  and 
other  creditors  of  the  husband,  evidence  held  Insufficient  to  show 
such  fraudp  it  appearing  that  the  conveyance  was  made  more  than 
nine  months  before  complainant  recovered  a  judgment  against  the 
husbandp  and  that  the  wife  did  not  know  of  her  husband's  indebted- 
ness to  complainant  until  after  the  conveyance,  and  It  also  appear- 
ing that  the  premises  were  purchased  with  the  wife's  money. 


•8m  niinolfl  NotM  DtsMt,  Vols.  XI  to  XV,  and  CmniiUitiTe  Quartefly, 
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Friedman  y.  Northwestern  Terra  €k>tta  Co.»  188  IlL  App.  483. 


Henry  Friedman,  Appellee,  t.  Nortkirestem  Terra 

Cotta  Company,  Appellant. 

Oen.  No.  19, 829«    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelob 
J.  Pnrr,  Judge,  preeftding.  Heard  in  the  Branch  Appelate  Court  at 
the  October  term,  1913.  Rerereed  and  remanded.  Opinion  filed 
October  6»  1914. 

Statement  of  the  Case. 

Action  by  Henry  Friedman  against  Northwestern 
Terra  Cotta  Company,  a  corporation,  to  recover  a  smn 
alleged  to  be  due  to  the  plaintiff  as  conunissions  upon 
sales  of  terra  cotta  products  made  by  him  while  in  the 
employ  of  defendant.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff  for  $36,536.14,  defendant 
appeals. 

The  facts  showed  that  plaintiff  had  been  in  defend- 
ant's employ  for  many  years  and  was  engaged  at  a 
salary  of  $5,000  per  year  during  1910  and  1911 ;  that  in 
the  year  1910,  after  plaintiff  had  requested  that  he  be 
made  a  stockholder  and  officer  of  the  company,  the  vice- 
president  in  reply  did  not  make  any  definite  promise  as 
to  plaintiff's  request,  but  said  at  the  end  of  the  year  he 
would  pay  to  plaintiff  and  others,  as  a  bonus,  a  **  per- 
centage of  the  profits'*  of  the  business,  if  any.  It  ap- 
peared that  plaintiff  was  not  informed  what  the  per- 
centage was,  but  at  the  end  of  the  year  1910  plaintiff 
was  paid  $4,198.24.  Plaintiff  continued  in  his  employ- 
ment until  January  15, 1912,  when  he  resigned.  Later 
plaintiff  made  a  request  for  his  percentage  for  the 
year  1911  and  received  a  check  for  $302.86.  Plaintiff 
sought  to  find  out  how  the  percentage  was  figured  but 
the  vice-president  refused  to  tell  him.  Plaintiff  then 
employed  an  attorney  who,  under  plaintiff's  express 
direction  and  authority,  wrote  to  the  vice-president  a 
letter  as  follows : 
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^^Mr.  Henry  Friedman  has  called  on  me  in  relation 
to  a  claim  for  bonus  promised  him  on  contracts  closed 
by  him  for  your  company  during  the  year  1911.  It  is 
Mr.  Friedman 's  contention  that  although  a  bonus  was 
promised  him  based  on  earnings  on  contracts  secured 
by  him,  that  after  he  resigned  his  connection  with  your 
company  that  you  advised  him  that  the  company  had 
made  no  money  during  1911,  and  consequently  a  very 
nominal  bonus  was  paid.  During  the  year  1910  when 
Mr.  Friedman  succeeded  in  closing  only  a  few  con- 
tracts a  considerable  bonus  was  paid  to  him,  and  con- 
sequently he  continued  during  1911  with  your  company 
and  redoubled  his  efforts,  anticipating  a  fair  remuner- 
ation for  the  same.  Your  president,  Mr.  Hottinger, 
also  held  out  hopes  to  Mr.  Friedman  that  he  would  be 
more  closely  associated  with  your  company  in  an  of- 
ficial capacity  and  would  be  UberaUy  rewarded  at  the 
end  of  the  year  on  certain  good  contracts  closed  in 
which  Mr.  Friedman  succeeded  in  obtaining  prefer- 
ence and  by  helping  to  eliminate  from  this  fidd  cer- 
tain other  contractmg  companies. 

^'Is  it  not  possible  to  amicably  adjust  this  matter 
without  filing  a  bill  in  chancery  to  compel  an  account- 
ing t    Kindly  advise  me. 

Yours  very  truly, 

Geo.  D.  Wellington.'' 

Hugh  L.  Bubnham,  for  appellant 

Gbobgb  D.  Wellington  and  EockhoiiD  &  Busch,  for 
appellee;  I^ncib  X.  Bitsch,  of  counsel. 

Mb.  Justice  Gbidlbt  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beelslon. 

Mabtbs  and  bebvant,  S  82^ — admUMUity  of  letter  written  ot  di- 
rection  of  employee  in  suit  for  compensation.  In  an  action  to  re- 
cover a  certain  commission  on  sales  made  of  defendant's  products 
by  plaintiff  while  In  defendant's  employment  on  a  salary,  where  the 
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real  Issue  was  whether  the  defendant  yerbally  agreed  to  give  plain- 
tiff in  addition  to  his  salary  a  certain  "commission"  on  sales  made 
by  him,  or  a  "percentage  of  the  profits"  of  the  business,  as  a  bonus, 
a  letter  written  by  the  attorney  of  plaintiff  at  the  latter's  direction 
to  the  defendant  and  offered  in  evidence  to  impeach  plaintiff's  tes- 
timony to  the  effect  that  the  agreement  was  to  give  a  certain  com- 
mission on  sales,  Jield  not  to  contain  an  offer  to  compromise  so  as  to 
render  it  inadmissible,  and  its  rejection  held  prejudicial  error. 


Frederick  W.  Job  and  Dudley  Taylor^  Appellees^  t. 

Henry  H.  Wallace,  Appellant. 

een.  No.  19,888.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
R.  Nbwcoueb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1918.  Affirmed.  Opinion  filed  October 
6,  1914. 

Statement  of  the  Case. 

Action  by  Frederick  W.  Job  and  Dudley  Taylor 
against  Henry  M.  Wallace  to  recover  a  certain  sum 
claimed  to  be  due  on  a  written  contract  for  attorneys' 
fees.  The  case  was  tried  before  a  jury  who  returned 
a  verdict  in  favor  of  plaintiffs  for  $1,600.  The  court 
required  a  remittitur  of  $125  and  entered  judgment 
for  $1,475.  To  reverse  the  judgment,  defendant  ap- 
peals. 

Paul  M.  O'Donnell,  for  appellant. 

Ira  C.  Wood,  for  appellees. 

Mr.  Justice  Gridlbt  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  ATn»NKT  AND  CUENT,  8  135^ — Sufficiency  of  evidence.  In  an 
action  by  attorneys  upon  a  written  contract  to  recover  attorneys' 
fees*  evidence  held  insufficient  to  show  that  plaintiffs  repudiated 
their  contract,  or  that  the  contract  sued  on  had  for  its  consideration 
the  agreement  of  plaintiffs  to  commence  groundless  suits  on  behalf 
of  defendant 

2.  Municipal  Coubt  of  Chicago,  |  17* — when  oral  charge  to  jury 
not  misleading.  In  an  action  on  a  written  contract  for  serrices,  the 
giving  of  an  oral  instruction  telling  the  jury  that  the  terms  of  a 
written  contract  cannot  be  changed  by  oral  evidence,  held  not  mis- 
leading where  both  parties  testified  fully  as  to  the  conversations 
had  prior  to  signing  the  contract,  and  no  specific  objection  was  made 
to  the  charge  at  the  time. 

8.  Municipal  Coubt  or  Chicago,  |  17* — when  giving  of  oraJ 
charge  to  jury  not  error.  The  giving  of  an  oral  charge  to  the  jury 
that  if  they  find  for  the  plaintiffs  they  should  find  plaintiffs' 
damages  at  a  certain  sum  together  with  interest,  held  not  error  in 
view  of  the  pleadings  and  the  evidence,  the  suit  being  upon  a  spe- 
cific contract  and  no  attempt  made  to  recover  upon  a  quantum 
meruit. 

4.  Municipal  Court  of  Chicago,  §  17* — when  offered  vfritten  in' 
structions  may  be  refused.  Where  a  judge  of  the  Municipal  Court 
elects  to  instruct  the  jury  orally,  he  may  refuse  to  give  offered 
written  instructions. 


Charles    H.    Hoyey,    Appellee,    y.    B.    A.    Hatteson, 

Appellant. 

Oen.  No.  19,852.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon«  Joseph 
Sabath,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Reversed  with  finding  of  fact.  Opinion 
filed  October  6,  1914. 

Statement  of  the  Case. 

Action  by  Charles  M.  Hovey  against  D.  A.  Matteson 
to  recover  commissions  claimed  to  be  due  plaintiff  as  a 

*8ee  Illinois  Notes  Digest,  Vola.  XI  to  XY,  and  CamnlatlTO  Quarterly,  lama 
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licensed  real  estate  broker  for  procuring  an  exchange 
of  defendant's  fifteen-flat  building  for  another  flat 
building.  From  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff  for  $1,193,  defendant  appeals. 

Plaintiff's  statement  of  claim  alleged,  in  substance, 
that  the  defendant  *' listed''  said  building  with  plain- 
tiff and  *' agreed  thereby  to  pay  the  customary  com- 
mission ' '  in  case  plaintiff  found  a  customer ;  that  such 
customary  commission  is  two  and  one-half  per  cent.; 
that  plaintiff  found  a  customer,  oi\e  Emanuel  Leavitt, 
who  purchased  the  property  at  the  price  of  $47,500, 
and  that,  therefore,  plaintiff  claimed  a  commission  of 
two  and  one-half  per  cent,  on  the  amount  of  the  prop- 
erty sold  for.  In  defendant's  affidavit  of  merits  it  was 
alleged,  in  substance,  that  plaintiff  did  not  procure 
said  Leavitt  as  a  customer  for  defendant's  building; 
that  said  building  was  exchanged  for  another  building 
owned  by  said  Leavitt,  which  latter  building  was  of  a 
value  much  less  than  $47,500 ;  that  another  real  estate 
broker,  named  Gripp,  was  the  procuring  cause  of  such 
exchange,  and  that  plaintiff  at  the  time  was  acting  as 
a  broker  for  said  Leavitt. 

E.  D.  Mattbson,  for  appellant;  D.  S.  Wegg,  of 
counsel. 

George  H.  Mason,  for  appellee;  Fred  B.  Hovey,  of 
counsel. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bbokebs,  8  51* — when  broker  not  procuring  cause  of  exchange 
of  real  estate.  In  an  action  for  brokerage  commissions  for  procur- 
ing an  exchange  of  real  estate,  evidence  held  insufficient  to  show 
that  plaintiff  was  the  procuring  cause  in  bringing  about  the  agree- 
ment for  the  exchange,  it  appearing  that  the  defendant  had  listed 


*8e«  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  Comolatlvo   Quarterly,  same 
topic  and  section  number. 
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his  property  with  plaintiff  and  another  real  estate  broker  and  that 
the  latter  broker  first  directed  the  attention  of  the  defendant  to 
property  listed  with  him  for  exchange  and  brought  about  an  agree- 
ment for  the  exchange,  and  there  being  no  evidence  to  show  that 
defendant  did  not  remain  neutral  as  between  plaintiff  and  the  other 
broker,  or  that  defendant  was  guilty  of  any  wrong  to  plaintiff. 

2.  Bbokebs,  I  84^ — admUHhiUty  of  evidence.  In  an  action  for 
brokerage  commissions  for  procuring  an  exchange  of  real  estate 
owned  by  defendant,  where  it  appeared  that  another  broker  with 
whom  the  property  was  also  listed,  consummated  the  exchange, 
held  that  a  carbon  copy  of  a  letter  written  by  plaintiff  to  defendant 
after  the  exchange  had  been  consummated,  in  which  he  stated  a 
history  of  the  dealings  and  relations  of  the  parties  and  expressed 
surprise  at  the  "clandestine"  manner  in  which  the  negotiations 
had  been  carried  on,  etc.,  was  a  self-serving  document  and  ap- 
parently written  in  preparation  of  making  a  claim  against  defendant 
for  commissions,  and  held  that  its  admission  in  evidence  on  behalf 
of  plaintiff  tended  to  prejudice  the  Jury  in  favor  of  plaintiff. 

8.  Bbokebb,  I  99* — when  instruction  on  amount  of  compensation 
erroneous.  In  an  action  in  the  Municipal  Court  for  commissions  in 
procuring  an  exchange  of  real  estate  for  defendant,  where  there  was 
no  special  agreement  as  to  the  rate  of  the  commissions,  the  giving  of 
an  oral  charge  to  the  Jury  in  which  they  were  told  that  if  they  found 
the  issues  for  plaintiff  their  verdict  must  be  for  a  certain  sum, 
which  was  computed  at  a  certain  rate  on  the  trade  value,  held  error 
where  there  was  testimony  that  the  rate  used  in  computing  the  sum 
was  the  customary  charge,  but  where  there  was  no  testimony  of  the 
custom  on  what  that  rate  was  figured,  whether  on  the  actual  or  trade 
value,  and  where  there  was  testimony  as  to  the  custom,  whether  said 
rate  was  figured  on  the  value  of  the  property  less  the  mortgage  or 
not 


Abraham  Lorenze,  Appellant,  y.  Four  Wheel  Brlye 

Auto  Company,  Appellee. 

Gen.  No.  19,864.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  JoHif 
J.  RooNET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Affirmed.    Opinion  filed  October  6,  1914. 
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Statement  of  the  Case. 

Attachment  suit  commenced  in  the  Municipal  Court 
of  Chicago  by  Abraham  Lorenze  against  Four  Wheel 
Drive  Auto  Company,  a  corporation,  having  its  prin- 
cipal office  in  Clintonville,  Wisconsin,  to  recover  com- 
missions alleged  in  plaintiff's  statement  of  claim  to  be 
due  him  for  selling  one  hundred  shares  of  defendant's 
corporate  stock.  The  defendant  entered  its  general 
appearance  and  filed  an  affidavit  of  merits  stating  that 
it  was  not  indebted  to  plaintiff  in  any  sum  whatever, 
that  plaintiff  did  not  make  a  sale  of  said  shares  of 
stock  on  behalf  of  defendant,  and  that  defendant  never 
had  any  contractual  relations  with  plaintiff  as  to  the 
sale  of  said  stock.  The  case  was  tried  before  the  court 
without  a  jury,  resulting  in  a  finding  and  judgment 
for  defendant.  To  reverse  the  judgment,  plaintiff  ap- 
peals. 

MoBTON  A.  Mbbobntheim,  for  appellant;  Mybb 
liiNKEB,  of  counsel. 

CuLVBB,  Andbbws  &  KiNG,  f  or  appellee. 

Mb.  Jitbtiob  Ghtoley  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Bbokebs,  8  88* — when  evidence  insufficient  to  show  liability  of 
principal  to  pay  commissions  to  subagent.  In  an  action  against  a 
corporation  to  recover  commiBslons  for  selling  defendant's  capital 
stock,  where  the  facts  showed  that  defendant  had  entered  into  a 
written  agreement  with  its  president  giving  him  exclusive  right  to 
sell  such  stock  at  a  certain  commission  on  certain  conditions,  and 
that  the  president  had  entered  into  an  agreement  with  plaintiff  giv* 
ing  the  exclusive  right  to  sell  a  portion  of  the  stock  in  certain 
territory  subject  to  the  president's  agreement  with  the  corporation* 
and  there  was  testimony,  which  was  contradicted,  that  plainUfF 
subsequently  entered  into  a  verbal  agreement  with  the  president 


•Sm  nilnols  NotM  DisMt,  Yds.  XI  to  XT,  and  OnmnUitlT*   ^^uarterlj,  umt 
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and  treasurer  of  the  defendant  whereby  plaintiff  was  to  make  sales 
on  behalf  of  the  defendant  Company,  held  that  a  finding  and  Judg- 
ment in  favor  of  defendant  was  sustained  by  the  evidence,  it  not 
appearing  that  the  agreement  between  the  president  and  the  defendant 
had  been  cancelled,  and  it  not  sufficiently  appearing  that  plaintiff 
made  a  verbal  agreement  with  defendant  whereby  the  latter  was  to 
pay  him  commissions  on  stock  sold  by  him,  or  that  defendant  by  its 
acts  at  any  time  recognized  that  It  had  contractual  relations  with 
plaintiff. 


Helen  Neenan,  Appellee,  t.  National  Conncll  of  the 
Knights  and  Ladles  of  Security,  Appellant. 

Gen.  No.  19,874.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clabp 
ENCE  N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  with  finding  of  facts. 
Opinion  filed  October  6,  IW^^r^-j^^earing  denied  November  4,  1914. 


Statement  of  the 


nAhl""^  l>y^Heleii  Neenan  against  NatiJS?^^ 

of  the  Knights  and  Ladies  of  Security  to  reSSSlL"'- 

membership  in  the  local  c^ndrNo  7T1  ^f  f'T^  *^  ' 

located  in  Chicairo  ar,^  ico!;"i  ^  J.  ^'  °^  *^«  Order, 
certificate,  duly  £ed  bv  .^  *^  hnn  a  beneficiar; 
council  of^he'deSfn^so^fet^^^^^^^^  dul^'"^'!??^ 
said  Neenan  "for  th^  n^^Z^af  "^^  ^^^^^  by 
ditions  of  said  irtmcSe"  That  dT^^'"^.  ?^  ^^ 
certificate  promised  to  pay  plaintiff  iff°^%°*  ^?  "^^ 
-,  upon  his  death  i^e\L'':}^i^:^i;:l  ^^^^ 
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and  conditions  in  said  certificate  mentioned;  that  said 
Neenan  died  on  October  7,  1909,  at  Chicago,  while  in 
good  standing  in  said  Order;  that  he  during  his  life- 
time, and  plaintiff  at  all  times  since  his  death,  complied 
with  all  the  requirements  of  the  certificate  and  the  laws 
of  the  Order ;  that  by  means  thereof  defendant  became 
liable  to  pay  plaintiff  the  sum  of  $1000 ;  and  that  defend- 
ant has  refused  to  pay  said  sum  or  any  part  thereof, 
wherefore  there  is  due  to  plaintiff  the  said  sum,  to- 
gether with  interest  thereon,  at  five  per  cent,  per  an- 
num, from  August  12,  1910,  etc.  The  beneficiary  cer- 
tificate was  set  out  in  haec  verba  in  the  declaration, 
and  in  one  clause  thereof  it  was  provided  that  should 
said  Neenan  die  within  eighteen  months  of  the  deliv- 
ery of  the  certificate  the  National  Council  should  be 
liable  for  only  eighty  per  cent,  of  said  $1,000. 

The  defendant  filed  a  plea  of  the  general  issue  and 
several  special  pleas,  all  of  which,  except  the  sixth, 
were  withdrawn.  This  sixth  plea,  as  amended,  alleged 
in  substance  that  the  contract  of  membership  between 
the  defendant  and  said  Jeremiah  Neenan  was  com- 
posed of  the  certificate,  application  and  by-laws  of  the 
defendant  society ;  that  it  was  provided  in  the  by-laws 
that  each  member  should  pay  one  assessment  each 
month  on  or  before  the  last  day  of  the  month ;  and  that 
if  the  member  failed  to  pay  said  monthly  assessment 
on  or  before  the  last  day  of  said  month  said  member 
should  stand  suspended  without  notice  and  all  his 
rights  forfeited  under  said  certificate,  but  that  he 
might  reinstate  himself  at  any  time  within  sixty  days 
from  the  date  of  said  suspension  by  the  payment  of 
the  current  assessment  and  local  council  dues,  and  all 
arrearages  of  any  kind,  provided  he  be  in  good  health; 
that  by  virtue  of  the  contract  between  said  Neenan 
and  the  defendant  society  there  became  due  on  August 
1,  1909,  a  certain  assessment  from  said  Neenan,  pay- 
able on  or  before  the  last  day  of  said  month  of  August, 
and  that  there  became  due  on  September  1, 1909,  a  cer- 
tain assessment  from  said  Neenan,  payable  on  or  be- 
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fore  the  last  day  of  said  month  of  September;  that 
said  August  assessment  was  not  paid  during  said 
month  of  August  or  during  said  month  of  September, 
and  said  September  assessment  was  not  paid  during 
said  month  of  September;  that  said  Neenan  became 
suspended  on  September  1, 1909,  and  remained  in  sus- 
pension up  to  and  including  the  time  of  his  death,  Oc- 
tober 7, 1909,  and  was  not  a  member  of  the  defendant 
society  in  good  standing  at  the  date  of  his  death,  and 
that  neither  he,  nor  anyone  in  his  behalf,  while  he  was 
living  and  in  good  health,  paid  any  assessment  for  the 
purpose  of  reinstating  him ;  that  on  or  about  October  7, 
1909,  while  said  Neenan  was  in  suspension  and  not  in 
good  health,  assessments  for  the  months  of  August, 
September  and  October,  1909,  amounting  to  $4.50, 
were  paid  to  the  financier  of  said  local  council  to  which 
said  Neenan  belonged,  and  said  payments  were  taken 
by  said  financier  without  knowledge  on  his  part,  or 
that  of  any  officer  or  agent  of  the  Order,  that  said 
Neenan  was  not  in  good  health;  that  thereafter,  and 
immediately  upon  defendant  learning  that  said  Nee- 
nan was  not  in  good  health  when  said  payments  were 
made  and  before  the  beginning  of  this  suit^  said 
financier  sent  to  plaintiff  a  check  for  the  amount  of  said 
payments,  which  check  has  not  been  returned  but  has 
been  retained  by  plaintiff,  and  which  check  has  been 
at  all  times  of  the  value  of  said  payments. 

To  this  special  plea  the  plaintiff  filed  a  replication 
in  which  it  was  alleged,  in  substance,  that  said  Neenan 
was  a  member  of  the  defendant  society  in  good  stand- 
ing, as  provided  for  in  said  contract,  up  to  and  includ- 
ing the  time  of  his  death ;  that  while  living  and  in  good 
health  he  paid  all  assessments  due  from  him  for  the 
purpose  of  his  reinstatement  and  which  did  reinstate 
him  before  he  died;  that  on  October  7,  1909,  ** while 
the  said  Neenan  was  in  good  health, ' '  assessments  for 
said   months    of   August,    September    and   October, 
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amounting  to  $4.50,  were  paid  to  and  taken  by  said 
financier  and  the  latter  did  not  return  **to  said  Nee- 
nan" the  amount  paid  by  plaintiff. 

A.  W.  PuxjTOBr,  for  appellant 

Antoikettb  Fukk  and  F.  Philip  Young,  for  ap- 
pellee; Walter  T.  Stanton  and  Frank  J.  Corr,  of 
counsel. 

Mr.  Justiob  GRmLBY  delivered  the  opinion  of  the 
court. 

AlMstraet  of  the  Bedslon. 

1.  Insttbancc,  I  746* — contract  of  insurance  in  fraternal  hene- 
flciary  society.  The  constitution  and  by-laws,  the  application  for 
membership  and  the  benefit  certificate  constitute  the  contract  of 
Insurance  in  a  fraternal  beneficiary  society. 

2.  iNBtntANOB,  I  741* — when  hy-law  of  "benefit  society  self-exo' 
cuting.  A  by-law  of  a  beneficiary  society  providing  that  a  mem- 
ber who  has  not  paid  his  assessments  or  dues  on  or  before  the 
last  day  of  the  month  shall  stand  suspended  without  notice,  etc., 
held  self-executing  and  to  cause  a  member  who  failed  to  comply 
with  it  to  be  ipso  facto  suspended  and  to  forfeit  all  rights  under 
his  certificate. 

3.  iNBxnuNCB,  S  807* — what  not  a  reinstatement  of  a  suspended 
member  in  a  beneficiary  society.  Under  a  by-law  of  a  benefit  so- 
ciety which  provides  that  any  member  suspended  for  nonpayment 
of  dues  and  assessments  may  be  reinstated  by  payment  of  all  ar- 
rearages within  sixty  days  from  date  of  suspension.  If  he  is  in 
good  health  at  the  time  of  reinstatement,  a  suspended  member 
is  not  reinstated  by  the  beneficiary  causing  the  arrearages  to  be 
paid  to  the  financier  of  the  local  lodge  while  the  member  was  in 
the  last  stages  of  a  mortal  illness,  where  the  financier  accepted 
such  payment  without  any  knowledge  of  the  member's  illness,  there 
being  also  a  further  provision  in  the  by-law  that  the  receipt  and 
retention  of  assessments  and  dues.  In  case  the  suspended  member 
is  not  in  good  health,  shaU  not  have  the  effect  of  reinstating  him. 

•See  miiiole  Notes  IMgett,  Y«l«.  ZI  to  XY,  and  OumoUitlTO  Qoarterlj,  nuno 
topio  SDd  foetloii 
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4.  Insurance,  I  793^ — what  not  a  waiver  of  prompt  pa$fM€tU9 
of  dues  and  asaesaments,  A  private  agreement  between  the  bene- 
ficiary in  the  certificate  of  a  member  of  a  benefit  society  and  the 
financier  of  the  local  lodge  whereby  the  financier  agreed  to  adyance 
the  assessments  and  dues  for  one  month  or  more  in  case  they  were 
not  paid  by  the  member  or  the  b^iefldary  hcAd  not  to  dlsdose  any 
waiver  on  the  part  of  the  society  with  reference  to  the  prompt 
payment  of  dues  and  assessments,  for  the  reasoB  it  was  not  shown 
to  have  been  known  by  the  member  or  the  principal  lodge  and 
that  the  agreement  was  beyond  the  scope  of  the  authority  of  the 
financier  to  make. 

6.  Insurance,  §786* — when  evidence  of  custom  to  extend  leni- 
ency in  payment  of  due%  and  aaaeasmenta  incompetent.  In  an  action 
against  a  benefit  society  to  recover  Insurance  where  the  defense 
was  that  the  member  had  by  virtue  of  a  by-law  been  ip$o  facto 
suspended  for  failure  to  make  prompt  payment  of  monthly  assess- 
ments, evidence  oftered  to  show  that  leniency  had  been  extended 
customarily  by  the  local  lodge  to  certain  members  t-hereof  as  to 
the  payment  of  assessments  held  incompetent 


Lawrence  Dokerty,  Appellee,  y.  Western  United  Om 

&  Electric  Company,  Appellanl;. 

Oen.  No.  19,887. 

1.  Master  and  servant,  |  98* — what  not  a  **ioorkshop'^  within 
meaning  of  Factory  Act,  A  pit  or  manhole  in  a  street  constructed 
and  used  by  a  gas  company  and  located  about  two  miles  from  Its 
gas  plant,  held  not  to  be  a  "workshop**  within  the  meaning  of 
section  12  of  the  Factory  Act  of  1909,  J.  ft  A.  f  5897,  providing  that 
workshops  shall  be  kept  free  from  gas,  etc.,  it  appearing  that  a 
gas  main  passed  through  the  pit,  that  in  the  pit  there  were  two 
valves  on  the  gas  main,  a  governor  controlling  the  pressure  of 
gas  and  Indicators  to  register  the  pressure,  and  that  the  gas  which 
passed  through  the  main  was  the  fini^ed  product. 

2.  Evidence,  §  399* — tohen  opinion  of  expert  improper  0$  being 
on  an  ultimate  fact  In  an  action  by  an  employee  to  recover  for 
personal  injuriea  caused  by  Inhaling  gas  which  it  was  alleged 
defendant  allowed  to  escape  in  a  manhole,  permitting  an  eitpert 
witness  in  answer  to  a  hypothetical  question  to,  in  effect,  give  his 
opinion  that  plaintiff's  unconsciousness  was  caused  by  inhaling 

•S«e  Ullnoto  NotM  Dlswl,  Y«ls.  ZI  to  XV,  wUI  OuBVtettv*  ^^uarterij,  tMM 
topio  SDd  McttoB  imiBber. 


Chicago — ^Fibsi  Distbiot — Octobeb^  1914.       495 

Doherty  v.  Western  United  Gas  it  Electric  Co.,  188  IlL  App.  494. 

the  gas,  held  error  for  the  reason  that  it,  in  ^ect,  allowed  him 
to  give  his  opinion  as  to  an  ultimate  fact,  which  was  a  question 
for  the  Jury,  it  appearing  that  defendant  pleaded  the  general  issue 
to  plaintlfF's  declaration  and  at  the  trial  made  no  admission  of 
plaintiff's  injury,  but  denied  that  plaintiff  inhaled  gas  at  the  man- 
hole. 

Appeal  from  the  Circuit  Court  of  Co6k  county;  the  Hon.  Habbt 
C.  Mob  AN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
October  6,  1914.    Rehearing  denied  October  17,  1914. 

Statement  by  the  Court,  This  is  an  appeal  from  a 
judgment  for  $7,500  rendered  by  the  Circuit  Court  of 
Cook  county  in  favor  of  Lawrence  Doherty,  plaintiff, 
in  an  action  for  damages  for  personal  injuries. 

The  defendant  corporation  was  in  the  business  of 
manufacturing  and  selling  illuminating  gas.  At  the 
intersection  of  Brainard  and  Ogden  avenues  in  La 
Orange,  Illinois,  and  about  two  miles  from  its  manu< 
f acturing  plant,  defendant  maintained  and  operated  a 
governor  pit,  or  manhole,  in  the  street,  five  feet  deep 
and  five  feet  square.  Running  through  this  pit,  or 
imderground  compartment,  was  a  gas  main,  on  which 
were  two  valves  and  a  governor  which  controlled  tlie 
gas  pressure,  and  in  the  pit  were  two  indicators  which 
registered  the  gas  pressure  on  charts.  The  walls  of 
the  pit  were  made  of  brick  covered  with  cement  and  the 
roof  and  floor  were  of  concrete.  The  opening  into 
the  pit  was  about  two  feet  square,  covered  with  a 
heavy,  unperforated,  iron  manhole  cover. 

Plaintiff  on  the  day  of  the  accident,  June  15,  1910, 
was  nearly  nineteen  years  of  age,  and  had  been  em- 
ployed by  defendant  for  about  three  years.  J^'or  the 
first  two  years  he  called  at  houses  and  read  gas  me- 
ters. For  more  than  a  year  prior  to  the  accident  he 
worked  as  a  gas  fitter,  repairing  leaks  and  attending 
to  ''trouble  tickets/*  and  during  this  time  it  was  his 
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duty  to  go  down  into  said  governor  ^pit  every  morning 
and  evening  and  regulate  tiie  gas  pressure,  diange  cer- 
tain charts  and  ink  the  pens  used  to  record  the  pres- 
sure of  the  gas.  He  was  the  only  employee  of  de- 
fendant who  went  there  regularly. 

Plaintiff  testified  that  about  5 :30  A«  M.,  on  the  day 
mentioned,  he  rode  to  the  pit  on  his  bicyde,  lifted  off 
the  manhole  cover,  noticed  the  odor  of  illuminating 
gas  coming  from  the  pit,  waited  about  two  minutes 
^Ho  ventilate  the  place"  as  he  always  did,  and  then 
went  into  the  pit  to  attend  to  his  duties;  that  after 
being  there  about  three  minutes  he  felt  ^^a  singing 
in  the  ears  and  getting  weak  in  the  knees''  and  he 
came  out,  staggered  a  little,  walked  to  the  curb  and 
in  the  park  for  a  few  minutes,  and  then  returned 
and  put  back  the  heavy  manhole  cover;  that  then  he 
walked  for  a  short  distance  leading  his  bicycle,  then 
mounted  the  bicycle  and  rode  to  the  Stone  avenue  rail- 
road station  some  distance  away;  that  upon  arriving 
at  the  station  he  felt  nauseated  and  sat  down  upon 
a  bench ;  that  then  he  delivered  a  newspaper  at  a  house 
about  three  hundred  feet  away,  as  was  his  custom 
every  morning,  and  then  returned  to  the  station  and 
again  sat  down  because  his  sickness  kept  increasing; 
that  then  he  started  for  home,  walked  a  few  steps,  fell, 
and  that  was  the  last  he  remembered  until  several 
days  thereafter.  He  was  found  by  John  McKay,  a 
newsboy,  and  Walter  McGarry,  lying  at  the  foot  of  a 
flight  of  concrete  steps,  running  into  the  basement  of 
the  station,  down  which  he  had  apparently  fallen.  He 
was  picked  up  insensible  and  taken  to  his  home,  where 
an  examination  revealed  a  contusion  on  his  head  and 
bruises  on  his  body.  He  remained  in  an  unconsrdous 
state  for  three  days,  succeeded  by  severe  convulsions 
which  gradually  subsided.  In  about  three  weeks  he 
was  able  to  leave  the  house  and  he  took  a  lake  trip 
at  his  physician's  suggestion.    He  returned  to  work 
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for  defendant  some  time  in  August,  1910,  and  con- 
tinued in  its  employ  until  about  February  1, 1911,  when 
he  went  to  work  for  the  PuUman  Company.  In  the 
fall  of  1912  he  entered  the  University  of  Illinois^  and 
continued  his  studies  there  until  the  time  of  the  trial. 

Plaintiff 's  witness,  John  McKay,  the  newsboy,  testi- 
fied to  the  effect  that  each  morning  he  was  accustomed 
to  **run  a  race^*  with  the  plaintiff  to  see  which  one 
would  deliver  a  newspaper  and  return  to  the  station 
first,  and  that  shortly  before  the  witness  found  plain- 
tiff lying  at  the  foot  of  said  steps  on  the  morning 
mentioned  he  had  run  his  usual  race  with  plaintiff. 
Plaintiff's  witness,  Walter  McGarry,  testified  that  at 
the  time  he  assisted  in  picking  up  plaintiff  from  the 
foot  of  said  steps  there  was  a  '^kind  of  driveling  on 
the  mouth,  something  like  frothing.''  Plaintiff 
further  testified  that  prior  to  June  15,  1910,  he  never 
had  had  any  fainting  or  dizzy  spells,  but  that  on  sev* 
eral  different  occasions  afterwards  he  had  such  spells, 
following  violent  exercise,  and  that  his  elder  brother 
had  died  of  epilepsy  in  1905. 

The  testimony  of  several  of  plaintiff's  witnesses 
tended  to  show  that  he  was  not  as  bright  mentally 
as  before  the  accident,  and  that  he  had  great  difficulty 
in  the  control  of  his  speech,  while  formerly  he  was 
ready  of  speech.  One  of  the  medical  experts,  called 
by  plaintiff,  expressed  the  opinion  that  plaintiff  had 
a  brain  injury,  that  he  would  probably  lose  mental 
power  as  he  grew  older  and  that  he  might  ultimately 
become  insane. 

On  direct  examination  plaintiff  testified  that  on 
the  morning  mentioned  gas  was  leaking  into  the  pit 
because  one  of  the  valves  was  not  tight.  On  cross-ex- 
amination he  testified  that  he  did  not  know  that  there 
was  a  leak  at  that  particular  time,  but  that  because 
he  smelled  gas  he  assumed  there  was  a  leak;  that  he 
knew  that  gas  was  dangerous  and  that  if  he  inhaled 
enough  it  would  ''knock  him  out." 

Vol.  ciiXxxviii   sa 
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The  theory  of  plaintiff's  case  was  that  his  loss  of 
consciousness  and  fall,  his  subsequent  convulsions, 
dizzy  spells,  weakening  of  mental  powers,  etc.,  were 
the  result  of  his  having  inhaled  illuminating  gas,  be- 
cause of  the  negligence  of  defendant,  during  the  few 
minutes  he  was  in  the  pit  on  the  morning  mentioned. 
Testimony  of  two  medical  experts  was  introduced  in 
support  of  this  theory. 

Plaintiff's  declaration  consisted  of  eleven  counts. 
Seven  counts  were  based  upon  the  alleged  violation 
of  the  common-law  duty  of  defendant  to  furnish  plain- 
tiff a  safe  place  to  work,  and  to  warn  plaintiff.  Four 
counts  alleged  that  the  pit  or  manhole  was  a  **  work- 
shop ' '  within  the  meaning  of  the  act,  commonly  known 
as  the  *^ Factory  Act,''  and  entitled  **An  Act  to  pro- 
vide for  the  health,  safety  and  comfort  of  employes  of 
factories,  mercantile  establishments,  mills  and  work- 
shops in  this  State,  and  to  provide  for  the  enforcement 
thereof, ' '  approved  June  4, 1909,  and  said  counts  were 
based  upon  th«  alleged  violation  of  section  12  of  that 
Act.  (J.  &  A.  ^5397.)  To  all  counts  defendant  pleaded 
the  general  issue.  In  section  29  of  the  Act  (Hurd's 
St.  1909,  ch.  48,  par.  117,  J.  &  A.  ^  5414)  it  is  stated: 

**The  term  *mill  or  workshop'  shall  include  any 
premises,  room  or  apartment  not  being  a  factory  as 
above  defined,  wherein  any  labor  is  exercised  by  way 
of  trade  or  for  the  purpose  of  gain  in  or  incidental  to 
any  process  of  making,  altering,  preparing,  cleaning, 
repairing,  ornamenting,  finishing  or  adapting  for  sale 
any  article  or  part  of  any  article,  and  to  which  or  over 
which  building,  premises,  room  or  apartment,  the  em- 
ployer of  the  person  employed  or  working  therein  has 
the  right  of  access  or  control ;    *    *    *" 

Section  12  of  the  Act  (J.  &  A.  ff  5397),  which  it  was 
alleged  that  defendant  had  violated,  is  as  follows: 

**A11  factories,  mercantile  establishments,  mills  or 
workshops  shall  be  kept  free  from  any  gas  or  effluvia 
arising  from  any  sewer,  drain,  privy  or  other  nuisance 
on  the  premises.    All  poisonous  or  noxious  fumes  or 
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gases  arising  from  any  process,  and  all  dust  of  a  char- 
acter injurious  to  the  health  of  the  persons  employed, 
which  is  created  in  the  course  of  a  manufacturing 
process,  within  such  factory,  mill  or  workshop,  shall 
be  removed,  as  far  as  practicable,  by  either  ventilating 
or  exhaust  devices.'* 

Plaintiff's  evidence  tended  to  prove  that  illu- 
minating gas  was  a  poisonous  or  noxious  gas,  and  that 
it  was  practicable  to  remove  such  gas  from  the  pit  or 
manhole  by  means  of  ventilating  or  exhaust  devices. 

The  various  defeases  urged  at  the  trial  were,  in 
substance,  that  there  was  no  gas  escaping  in  the  pit 
on  the  morning  mentioned;  that  the  defendant  was 
not  guilty  of  any  negligence;  that  if  plaintiff  was  in- 
jured by  inhaling  gas  in  said  pit,  as  alleged,  he  as- 
sumed the  risk  or  was  guilty  of  such  contributory  neg- 
ligence as  barred  a  recovery;  and  that  plaintiff's 
unconsciousness  and  fall  at  the  railroad  station,  his 
subsequent  convulsions,  dizzy  spells,  weakening  of 
mental  powers,  etc.,  were  not  the  result  of  any  inhala- 
tion of  gas,  as  alleged,  but  of  an  epileptic  fit.  There 
was  testimony  tending  to  support  these  defenses.  The 
defendant  further  contended  at  the  trial  that  the  pit 
or  manhole  was  not  a  ^^ workshop"  within  the  meaning 
of  said  ** Factory  Act,"  and  that  even  if  a  poisonous 
or  noxious  gas  was  arising  on  the  morning  mentioned 
in  said  pit  or  manhole,  which  was  about  two  miles 
from  defendant's  plant,  it  was  not  a  gas  arising  from 
any  process,  or  created  in  the  course  of  a  mcmufac- 
turing  process  within  such  workshop. 

At  the  conclusion  of  plaintiff's  evidence  the  defend- 
ant moved  for  a  directed  verdict  in  its  favor,  but 
the  motion  was  denied.  The  defendant  thereupon 
moved  that  the  court  instruct  the  jury  to  find  the  de- 
fendant not  guilty  on  each  of  the  four  counts  based 
upon  said  act,  but  the  motions  were  severally  denied. 
All  of  these  motions  were  renewed  at  the  close  of  all 
the  -evidence  and  again  denied.    Among  the  refused 
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instructions  offered  by  the  defendant  was  one  to  the 
effect  that  there  could  be  no  recovery  upon  the  ground 
that  defendant  had  failed  to  comply  with  said  ^^  Fac- 
tory Act,*'  and  another  to  the  effect  that  the  provi- 
sions of  section  12  of  said  Act  did  not  apply  to  the  pit 
or  manhole  in  question.  The  jury  return^  a  verdict 
finding  the  defendant  guilty  and  assessing  plaintiff's 
damages  at  $7,500,  upon  which  verdict  the  judgment 
appealed  from  was  entered. 

E^BAUS,  Alschxjlbb  ft  Hou>BK  and  Alschui^eb,  Put- 
KAM  &  James,  for  appellant. 

AuBEET  L.  Hopkins  and  S.  W.  Gehe,  for  appellee. 

Mb.  Justice  GaiDiiET  delivered  the  opinion  of  the 
court 

Many  points  are  urged  by  counsel  for  defendant  as 
reasons  for  the  reversal  of  the  judgment.  We  shall 
consider  two. 

It  is  contended  that  the  trial  court  erred  in  holding, 
in  effect,  that  plaintiff  could  recover  on  each  of  said 
four  counts  based  upon  the  alleged  violation  by  de- 
fendant of  section  12  of  said  ** Factory  Act."  After 
careful  consideration,  we  are  of  the  opinion  that  the 
court  erred  in  so  holding  and  in  refusing  to  instruct 
the  jury,  on  defendant's  motion,  to  find  the  defendant 
not  guilty  on  each  of  said  counts.  We  think  that  the 
pit  or  manhole  was  not  a  ** workshop''  within  the 
meaning  of  said  act.  The  evidence  shows  that  de- 
fendant's manufactured  product,  i.  e.,  illuminating 
gas,  left  its  gas  plant,  which  was  about  two  miles  from 
said  pit  or  manhole,  as  a  finished  product.  Nothing 
further  remained  to  be  done  in  *' making,  altering,  pre- 
paring, cleaning,  repairing,  ornamenting,  finishing  or 
adapting  for  sale"  said  product.  It  appears  that  in 
the  manhole  there  were  two  valves  on  a  gas  main,  a 
governor  controlling  the  pressure  of  the  gas,  and  in- 
dicators to  register  that  pressure^  and  that  plaintiff's 


Chicago — ^Fibst  Distbiot — October,  1914,       501 

Doherty  v.  Western  United  Gas  k  Electric  Co.»  188  IlL  App.  494. 

duties  were  to  visit  the  manhole  twice  a  day,  turn  a 
valve,  change  certain  charts  and  ink  certain  pens. 
Neither  plaintiff  nor  any  one  else  performed  any 
labor  in  the  manhole  upon  the  product  itself.  The  man- 
hole was  a  part  of  defendant's  system  of  distributing 
its  product  to  its  customers.  And  we  think  the  word 
^'workshop,"  as  used  in  said  act,  means  the  place 
where  the  work  of  making,  altering,  etc.,  is  done  upon 
the  product.  In  40  Cyc.  2862,  the  term  ''Workshop*' 
is  defined  as  *  *  a  shop  where  any  manufacture  or  handi- 
work is  carried  on,  whether  for  the  purpose  of  repair 
or  manufacture.  In  7  Words  &  Phrases,  6494,  it  is 
stated  that  a  shop  "is  understood  to  be  a  building  in 
which  an  artisan  carries  on  his  business,  or  laborers, 
workmen,  or  mechanics,  by  the  use  of  tools  or  ma- 
chinery, manufacture,  alter  or  repair  articles  of 
trade.''  In  Spacey  v.  Dowlais  Gas  and  Coke  Co.,  75 
L.  J.  K.  B.  (N.  S.)  5,  it  was  held  that  a  gas  main  used 
to  supply  gas  to  the  consumers  was  not  a  part  of  the 
company's  factory.  Furthermore,  even  if  the  manhole 
in  question  could  be  construed  to  be  a  ** workshop" 
within  the  meaning  of  said  act,  the  proof  does  not  dis- 
close that  defendant  violated  the  provision  of  section 
12  of  the  Act,  as  alleged  in  said  counts.  The  first 
clause  of  that  section  provides  that  **all  factories, 
•  •  •  mills  or  workshops,  shall  be  kept  free  from 
any  gas  or  effluvia  arising  from  any  sewer,  drain, 
privy  or  other  nuisance  on  the  premises. ' '  There  was 
no  evidence  that  any  gas  arose  from  any  **  sewer, 
drain,  privy  or  other  nuisance  on  the  premises. ' '  The 
second  clause  of  the  section  provides  that  **all  poi- 
sonous or  noxious  fumes  or  gases  arising  from  any 
process,  *  •  •  which  is  created  in  the  course  of  a 
manufacturing  process,  within  such  factory,  mill  or 
workshop,  shall  be  removed,  as  far  as  practicable,  by 
either  ventilating  or  exhaust  devices."  While  there 
was  evidence  tending  to  show  that  it  was  practicable  to 
remove  gas  from  said  manhole  by  ventilating  or  ex- 
haust devices,  and  that  there  were  no  such  devices 
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there  installed,  there  was  no  evidence  tending  to  show 
that  there  were  any  fumes  or  gases  arising  in  the  man- 
hole on  the  morning  mentioned,  **from  any  process, 
•  •  •  which  is  created  in  the  course  of  a  manufac- 
turmg  process,  within  such  factory,  mill  or  workshop/' 

It  is  further  contended  by  counsel  for  the  de- 
fendant that  the  trial  court  erred  in  allowing  one  of 
plaintiff's  expert  witnesses,  Dr.  Leipold,  in  answer  to 
a  hypothetical  question,  objected  to  by  defendant,  to 
testify  practically  to  tiie  effect  that  in  his  opinion 
plaintiff's  unconsciousness  at  said  railroad  station  was 
caused  by  poisoning  from  illuminating  gas.  To  plain- 
tiff's declaration  the  defendant  pleaded  the  general 
issue.  At  the  trial  there  was  no  admission  of  an  in- 
jury to  plaintiff,  and  defendant  denied  that  plaintiff 
had  inhaled  illuminating  gas  at  the  manhole.  We 
think  that  the  court  erred  in  allowing  the  witness  to, 
in  effect,  give  his  opinion  as  to  an  ultimate  fact  which 
was  to  be  determined  by  the  jury  from  all  the  evidence. 
Schlauder  v.  Chicago  &  8.  Traction  Co.,  253  111.  154, 
160;  Keefe  v.  Armour  <&  Co.,  258  111.  28,  33. 

For  the  reasons  indicated  the  judgment  of  the  Cir- 
cuit Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Elizabeth  Stanton,  Appellee,  y.  Chleago  City  Railway 

Company,  Appellant. 

Gen.  No.  19,331.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
A.  DowDALL,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1913.  Reversed  and  remanded.  Opinion 
filed  October  6,  1914. 
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Statement  of  the  Case. 

Action  by  Elizabeth  Stanton  against  Chicago  City 
Eailway  Company  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  by  plaintiff  through  the 
negligence  of  defendant.  The  declaration  contained 
one  count,  and  alleged  that  while  the  plaintiff  was 
entering  a  street  car  owned  and  operated  by  the  de- 
fendant in  the  city  of  Chicago,  and  before  the  plaintiff 
was  able  to  get  securely  upon  the  platform  of  the 
car,  the  defendant,  through  its  servants  in  charge  of 
the  operation  and  management  of  the  car,  negligently 
started  the  car  forward  without  notice  or  warning  to 
her,  and  with  unusual  force  and  violence,  so  that  the 
plaintiff  was  thereby  thrown  from  the  car  to  and  upon 
the  ground  and  injured.  From  a  judgment  in  favor 
of  plaintiff  for  sixty-five  hundred  dollars,  defendant 
appeals. 

The  defendant  contends  on  the  record  that  the  ver- 
dict and  judgment  on  the  issue  of  liability  are  mani- 
festly contrary  to  the  preponderance  of  the  evidence ; 
that  the  damages  are  grossly  excessive  on  any  theory 
of  the  injury;  that  plaintiff's  counsel  made  many  im- 
proper and  incurably  prejudicial  statements  on  the 
trial;  that  the  court  erred  in  giving  an  improper 
instruction;  and  also  erred  in  admitting  incompetent 
evidence. 

CHABiiES  LbEoy  Bbown,  for  appellant;  Lbonabd  A. 
Busby,  James  Q-.  Condon  and  Wabneb  H.  Robinson^ 
of  counsel. 

James  C.  MoShane  and  Biohabd  J.  E^nn,  for  ap- 
pellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Beelslon. 

1.  Afpaal  akd  brbob,  S1614* — when  conduct  of  counsel  in  ao- 
cuMng  opposing  party  and  counsel  of  improper  motives  reversible 
error.  Misconduct  of  counsel  throughout  the  trial  and  in  suggesting 
Improper  motives  to  the  opposing  party  and  counsel  and  in  making 
accusations  that  they  were  guilty  of  deception  and  other  dishonorable 
methods,  when  there  is  no  basis  in  the  proceedings  or  the  evidence 
to  warrant  such  insinuations  or  accusations,  held  reversible  error. 

2.  Cabbiebs,  §  482* — sufficiency  of  instruction.  In  an  action 
against  a  street  railway  company  to  recover  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant  in 
suddenly  starting  its  car  when  plaintiff  was  boarding  it,  an  in- 
struction given  for  plaintiff  which  told  the  Jury:  "If  under  the 
evidence  and  instructions  of  the  court,  you  find  that  the  defendant 
is  legally  liable  for  and  on  account  of  plaintiff's  alleged  fall  from 
or  in  connection  with  the  street  car;  and  if  you  further  find  from 
the  evidence  that  plaintiff  sustained  injury  to  her  spine  as  a  direct 
and  proximate  result  of  said  fall;  then,  and  in  such  event,  you 
are  instructed  that  even  though  plaintiff  had  tubercular  germs  in 
her  blood  at  the  time  of  said  fall,  yet,  if  you  further  believe  from 
the  evidence  that  as  a  natural  and  proximate  result  of  said  injury 
said  tubercular  germs  lodged  at  the  point  of  said  injury,  and 
thereby  caused  a  diseased  condition  of  her  spine,  and  that  such 
diseased  condition  of  her  spine  would  not  have  occurred  except 
for  said  fall  and  injury,  then  the  defendant  is  legally  responsible 
for  said  diseased  condition  of  her  spine,*'  held  objectionable  as 
submitting  to  the  Jury  a  question  of  law,  whether  the  defendant 
was  liable,  instead  of  submitting  the  question  of  fact,  whether  de- 
fendant was  guilty  of  negligence  in  operating  the  car,  but  Tield  not 
objectionable  as  authorizing  a  recovery  for  an  aggravation  of  plain- 
tiff's diseased  condition  on  the  ground  that  the  declaration  did  not 
claim  damages  therefor. 

3.  Cabbikbs,  8  472* — when  opinion  of  expert  inadmissible  as  being 
on  an  ultimate  fact.  In  an  action  against  a  street  railway  company 
for  personal  injuries  sustained  by  a  plaintiff  caused  by  a  fall  from 
a  car  when  plaintiff  was  attempting  to  board  it,  permitting  an  ex- 
pert witness  to  give  an  opinion  whe'ther  the  accident  caused  or 
produced  plaintiffs  subsequent  physical  condition,  held  improper 
as  permitting  the  witness  to  give  an  opinion  on  an  ultimate  fact, 
it  appearing  there  was  a  dispute  as  to  the  manner  of  the  injury 
and  whether  or  not  the  fall  was  the  cause  of  plaintiff's  subsequent 
condition. 

4.  Damages,  §  115* — when  recovery  for  personal  injuries  ea> 
cessive,    A  verdict  of  sixty-five  hundred  dollars  for  personal  in- 

•8e«  nilnois  Notes  DUest^  Toll.  XI  to  XT,  and  Onmiilatlvo   Ourtorljr, 
topic  and  leetloii  Bombcr. 
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juries  alleged  to  have  resulted  from  a  fall,  held  excessive  where 
the  only  substantial  Injury  claimed  by  plaintiff  was  that  she  suffered 
from  Pott's  disease,  or  tubercular  spondylitis,  which  did  not  seem 
to  be  supported  by  the  evidence,  and  it  appeared  that  plaintiff 
had  substantially  recovered. 


Central  Trust  Company  of  Illinois,  Defendant  In  Er- 
ror, y.  Lonis  S.  Owsley,  Executor,  Plaintiff  In 
Error.  Impleaded  with  Inter  Ocean  Newspaper 
Company  and  George  W.  Hlnman,  Defendants. 

Lonis  S.  Owsley,  Executor,  Plaintiff  In  Error,  y.  Cen- 
tral Trust  Company  of  Illinois,  Defendant  in  Error. 

Oen.  No.  19,527. 

1.  Stipulations,  S  20* — when  waives  objection  to  H^risdiction. 
A  stipulation  between  the  parties  held  to  preclude  all  questions  as 
to  the  jurisdiction  of  a  court  of  equity  to  settle  the  controversy,  and 
to  waive  any  possible  objection  which  could  have  been  made  orig- 
inally, that  there  was  an  adequate  remedy  at  law. 

2.  Abatement  and  bbviyal,  §  41* — what  not  a  similar  (action 
pending.  A  petition  filed  in  the  Probate  Court  asking  for  instruc- 
tions as  to  whether  a  custodian  should  comply  with  a  demand  of 
the  executor  to  tender  back  money  paid  on  disputed  bond  coupons 
held  by  it  and  whether  the  custodian  should  demand  a  return  of 
the  coupons,  held  not  a  similar  proceeding  pending  which  would 
constitute  a  bar  to  suit  filed  in  equity  for  instructions  with  respect 
to  declaring  the  principal  of  the  bonds  due. 

8.  Abatement  and  betiyal,  §  34* — method  of  raising  objection 
of  another  action  pending.  Objection  to  the  jurisdiction  of  the 
court  on  the  ground  there  is  a  prior  action  pending  can  only  be 
made  by  a  plea  in  abatement 

4.  MoBTQAOES,  §  127* — duty  of  trustee  as  agent  of  parties.  A 
trustee  in  a  trust  deed  given  to  secure  the  payment  of  money  is 
the  agent  of  both  parties  thereto,  and  is  bound  to  act  fairly  and 
justly  towards  the  debtor  as  well  as  towards  the  creditor,  and  if 
the  instructions  or  demands  of  one  party  require  him  to  do  an 
illegal  or  immoral  act,  he  may  violate  such  instructions  with  im- 
punity. 

•8e«  Illinois  Notes  lUgcst,  Vols.  XI  to  XT,  and  C^mvlftilTO   Qvartarly, 
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5.  MoBTOAGES,  I  291* — when  failure  of  trustee  to  declare  princi- 
pal of  bonds  due  on  default  in  payment  of  interest  not  violation  of 
duty.  Where  a  trust  company  was  made  trustee  in  a  trust  deed 
to  secure  the  payment  of  certain  bonds,  with  a  clause  in  the  deed 
requiring  the  company  upon  demand  of  A  majority  of  the  owners 
of  the  bonds  to  declare  the  principal  of  the  bonds  due  on  default 
in  the  payment  of  interest  coupons,  and  the  company  after  a  de- 
mand upon  it  to  declare  the  bonds  due  received  payment  of  the 
interest  on  the  overdue  coupons  and  surrendered  the  coupons  to 
the  mortgagor,  held  that  the  payment  of  the  interest  to  the  com- 
pany was  a  valid  payment  and  that  the  company  did  not  violate  its 
duty  in  failing  to  declare  the  principal  of  the  bonds  to  be  due, 
it  appearing  that  the  bonds  and  coupons  were  legally  in  the  pos- 
session of  the  company  with  authority  to  demand  the  interest, 
which  authority  had  never  been  withdrawn,  and  that  the  Probate 
Court  had  assumed  and  exercised  jurisdiction  over  a  majority  of 
the  bonds  and  had  directed  a  sale  thereof  on  the  application  of 
the  executor  of  the  owner  thereof,  and  that  the  order  of  such 
court  had  fixed  a  status  of  the  bonds  which  the  executor  could 
not  change  by  demanding  that  the  company  declare  the  maturity 
thereof. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John  Gib- 
bons, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.    Affirmed.    Opinion  filed  October  6,  1914. 


Statement  by  the  Court.  This  writ  of  error  brings 
before  the  court  for  review  a  final  decree  entered  Feb- 
ruary 13,  1913,  by  the  Circuit  Court  of  Cook  county. 

A  bill  of  complaint  was  filed  by  the  Central  Trust 
Company  of  Illinois,  as  trustee  under  a  trust  deed  ex- 
ecuted by  the  Inter  Ocean  Newspaper  Company,  for 
instructions  as  to  whether  it  should  declare  the  prin- 
cipal of  the  bonds  due  on  a  written  demand  from  L. 
S.  Owsley,  executor  of  the  estate  of  Charles  T.  Yerkes, 
owner  of  the  majority  of  the  bonds,  after  the  necessary 
default  on  three  sets  of  coupons,  called  the  '  *  disputed 
coupons,'*  alleging  that  as  such  trustee  it  is  in  doubt 
as  to  the  right  of  the  executor  to  make  such  demand 
by  reason  of  (a)  dealings  and  contracts  between  the 
executor  and  George  W.  Hinman,  president  of  the 
Newspaper  Company,  as  to  a  proposed  sale  of  said 
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bonds  and  coupons  to  him,  and  becanse  of  certain  or- 
ders of  the  Probate  Court ;  and  (b)  as  to  whether  the 
Trust  Company,  which  had  possession  of  said  bonds 
and  coupons  as  cpstodian  of  the  Yerkes  estate  by  ap- 
pointment from  the  Probate  Court,  rightfidly  received, 
subsequent  to  such  written  demand,  the  amount  of  said 
overdue  coupons  and  surrendered  them  to  the  News- 
paper Company, 

The  bill  was  answered  by  the  executor^  Owsley,  and 
a  cross-bill  was  filed  by  the  executor  against  the  Trust 
Company  to  recover  damages  resulting  from  the  re- 
fusal of  the  Trust  Company  to  declare  the  principal 
of  the  bonds  due  and  wrongfully  surrendering  the 
disputed  coupons. 

Substantially  all  of  the  material  facts  of  the  case 
are  undisputed  and  are  set  forth  in  the  pleadings,  in 
substance,  as  follows: 

The  Trust  Company  was  appointed  custodian  of  the 
securities  coming  into  the  possession  of  the  executor 
under  an  order  of  March  15, 1906,  which  provided  that 
*'no  securities  so  deposited  with  the  Trust  Company 
should  be  withdrawn  except  by  an  order  of  the  court 
and  that  no  cash  so  deposited  should  be  withdrawn 
except  by  an  order  of  the  court,  or  upon  vouchers  ap- 
proved by  the  Trust  Company. 

The  Inter  Ocean  Company,  on  January  1,  1907,  ex- 
ecuted a  trust  deed  or  mortgage  to  the  Trust  Company 
to  secure  an  issue  of  $600,000  bonds,  of  which  $400,000 
were  the  property  of  the  executor,  a  copy  of  the  trust 
deed  or  mortgage  being  attached  to  the  bill ;  the  $400,- 
000  bonds  were  deposited  with  the  Trust  Company  as 
custodian  under  an  order  of  the  Probate  Court  of 
March  15,  1906 ;  the  coupons  on  these  bonds  due  Jan- 
uary 1,  1910,  July  1,  1910,  and  January  1,  1911,  were 
not  paid  when  they  became  due ;  and  at  the  request  of 
the  executor,  on  March  27,  1911,  the  Trust  Company 
made  due  demand  for  the  payment  of  the  disputed 
coupons,  and  payment  was  refused. 
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On  April  1,  1911,  an  agreement  was  made  between 
George  W.  Hinman,  the  executor  and  the  Trust  Com- 
pany, as  escrow  agents,  with  respect  to  a  proposed 
sale  of  the  $400,000  bonds  to  Hinman.  The  agreement 
recited  that  Hinman  had  made  an  offer  to  the  executor, 
dated  March  14,  1911,  to  purchase  the  $400,000  bonds 
with  all  unpaid  coupons  for  $200,000,  $175,000  payable 
in  cash  within  sixty  days  after  an  order  had  been  en- 
tered by  the  Probate  Court  authorizing  the  executor 
to  accept  the  bid,  and  $25,000  in  a  note  for  one  year, 
properly  secured  upon  certain  conditions  ^ade  in  the 
offer.  The  agreement  provided  that  Hinman  should 
deposit  with  the  Trust  Company  $20,000  as  a  guaranty 
that  he  would  carry  out  the  terms  of  the  offer. 

June  8, 1911,  the  executor  filed  in  the  Probate  Court 
a  petition  praying  that  he  be  authorized  to  sell  the 
bonds  to  Hinman  upon  the  terms  of  the  offer;  and  on 
November  25,  1911,  the  Probate  Court  entered  an 
order  that  bids  should  be  invited  for  the  purchase  of 
the  bonds  to  be  received  on  or  before  December  27, 
1911,  and  that  if  no  better  offer  was  received,  the  Hin- 
man offer  should  be  accepted.  Subsequently,  by  agree- 
ment, the  time  was  extended  to  January  18,  1912. 

On  November  25,  1911,  after  the  order  of  the  Pro- 
bate Court  was  entered  on  that  date,  the  executor 
presented  a  written  demand  on  the  trustee  to  declare 
the  principal  of  bonds  due  in  accordance  with  the  pro- 
visions of  the  trust  deed,  and  especially  article  V, 
which  provided  that  in  case  there  was  a  six  months' 
default  in  the  payment  of  the  coupons  after  due  de- 
mand *  *  that  the  trustee  •  •  •  may  and  if  thereunto 
requested  in  writing,  by  a  holder  of  a  majority  in 
amount  of  the  said  bonds  outstanding,  shall  by  written 
notice  to  the  Company  declare  the  principal  of  all  the 
bonds  hereby  secured  then  outstanding  to  be  and 
the  same  shall  thereupon  become  immediately  due  and 
payable.*'  The  Trust  Company  thereupon  advised  the 
attorney  of  the  executor,  who  presented  the  demand. 
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that  on  account  of  the  proposed  absence  of  its  vice- 
president,  the  matter  conld  not  be  given  attention  nntil 
November  28,  1911,  and  that  the  attorney  of  the  ex- 
ecutor assented.  On  November  28,  1911,  and  before 
the  trustee  had  secured  the  advice  of  its  counsel  as  to 
its  duty  on  the  demand  of  the  executor,  the  Inter 
Ocean  Company  paid  in  full  the  disputed  coupons,  the 
Trust  Company  delivered  up  the  disputed  coupons  to 
the  Inter  Ocean  Company  and  notified  the  executor. 
The  executor  repudiated  the  transaction,  and  claimed 
that  the  Trust  Company  held  the  coupons  solely  as 
custodian  and  had  received  the  money  and  parted  with 
the  coupons  without  authority. 

On  December  4,  1911,  the  executor  having  filed  in 
the  Probate  Court  his  petition  praying  that  the  Trust 
Company  be  proceeded  against  as  in  contempt  of  court 
in  violating  the  custodian  *s  order  of  March  15,  1906, 
by  reason  of  its  surrender  of  the  disputed  coupons,  the 
trustee  filed  in  the  Probate  Court  its  petition  setting 
forth  the  facts  and  asking  the  direction  of  the  Probate 
Court  as  to  whether  it  should  tender  back  the  money 
so  received  and  demand  the  return  of  the  disputed 
coupons.  At  the  hearing,  December  29,  1911,  the  Pro- 
bate Court  declined  to  enter  any  order  on  either  peti- 
tion and  continued  the  matter  to  January  9, 1912 ;  that 
the  presiding  judge  then  indicated  that  the  Trust  Com- 
pany was  not  authorized  to  receive  the  money  and 
surrender  the  disputed  coupons,  and  entered  an  order 
requiring  the  Trust  Company  to  deliver  the  disputed 
coupons  to  the  executor  on  or  before  January  8,  1912, 
but  made  no  adjudication  as  to  whether  the  Trust  Com- 
pany was  authorized  to  receive  payment  and  surren- 
der the  disputed  coupons. 

January  2, 1912,  the  trustee  tendered  back  the  money 
to  the  Inter  Ocean  Company  and  demanded  the  return 
of  the  disputed  coupons. 

After  the  executor  had  served  the  demand  upon  the 
trustee  to  have  the  principal  of  the  bonds  declared 
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due,  the  trustee  informed  the  Inter  Ocean  Company 
of  the  demand  and  that  said  Ccnnpany  then  claimed 
that  because  of  the  dealings  between  the  executor  and 
George  W.  Hinman,  who  was  the  president  of  the  In- 
ter Ocean  Company,  neither  the  executor  nor  the 
trustee  had  the  right  to  declare  the  prindpal  of  the 
bonds  due  and  that  said  Company  would  be  seriously 
damaged  by  such  acts. 

After  the  entry  of  the  custodian's  order  of  March 
15,  1906,  the  Trust .  Company  had  been  in  the  habit, 
from  time  to  time,  of  collecting  interest  coupons  and 
similar  securities  without  an  order  of  court  and  with 
the  acquiescence' of  the  executor;  and  the  request  of 
the  executor  to  present  the  disputed  coupons  for  pay- 
ment March  27,  1911,  was  made  without  any  order  of 
court,  or  any  claim  that  an  order  was  necessary,  and 
the  authority  then  given  by  the  executor  had  never 
been  withdrawn  unless  the  demand  of  November  25, 
1911,  amounted  to  such  revocation  or  withdrawal. 

The  executor  insists  the  bill  avers  that  it  is  the  duty 
of  the  trustee  to  declare  the  principal  of  the  bonds 
due,  and  proposes^,  in  case  the  trustee  declares  the 
principal  of  the  bonds  due,  to  make  public  advertise- 
ment of  the  fact  to  induce  persons  to  bid  in  the  Pro- 
bate Court  for  the  purchase  of  said  bonds  on  the 
theory  that  the  purchaser  would  thereby  secure  the 
right  of  either  having  the  bonds  paid  in  full  or  procure 
the  sale  of  the  properties  and  franchises  of  the  News- 
paper Company  under  the  trust  deed  of  January  1, 
1907,  and  thereby  he  would  realize  a  sum  muich  greater 
than  the  Hinman  offer,  and  that  the  executor  threatens 
to  hold  the  Trust  Company  liable  in  heavy  damages; 
that  the  Inter  Ocean  Company  and  Hinman  claim  that 
by  reason  of  the  negotiations  between  the  executor 
and  Hinman,  and  the  proceedings  in  the  Probate  Court, 
neither  the  executor  nor  the  Trust  Company  had  the 
right  to  declare  the  principal  of  the  bonds  due;  and 
if  the  Trust  Company  declared  the  principal  of  the 
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bonds  due,  the  Inter  Ocean  Company  wonld  hold  the 
trustee  responsible  for  heavy  damages ;  that  the  exec- 
utor claimed  that  the  Trust  Company  was  without 
authority  to  receive  payment  of  the  disputed  coupons 
and  surrender  them;  that  the  Inter  Ocean  Company 
claimed  that  the  Trust  Company  had  such  authority; 
that  the  executor  had  held  out  the  Trust  Company  as 
possessing  such  a  power,  and  that  the  payment  of  the 
disputed  coupons  cured  the  default;  that  under  the 
mortgage  the  trustee  was  entitled  to  a  bond  of  indem- 
nity, and  that  the  executor  had  refused  to  furnish  such 
bond. 

The  Trust  Company,  as  trustee  under  the  mortgage 
of  January  1,  1907,  was  in  doubt  as  to  its  duties  and 
liabilities  growing  out  of  the  matters  set  forth  in  its 
bill,  and,  particularly,  whether  even  if  the  Inter  Ocean 
Company  had  not  tendered  payment  of  the  disputed 
coupons,  in  view  of  the  proceedings  in  the  Probate 
Court,  and  the  negotiations  between  the  executor  and 
Hinman  and  the  Inter  Ocean  Company,  the  trustee 
was  legally  entitled  to  declare  the  principal  of  the 
bonds  due;  as  to  whether  the  disputed  coupons  had  in 
fact  been  paid ;  whether  such  payment  operated  to  re- 
lieve the  default;  as  to  whether  under  all  the  circum- 
stances it  was  the  duty  of  the  trustee  to  declare  the 
principal  of  the  bonds  due ;  that  in  view  of  the  claims 
of  the  respective  parties,  the  Trust  Company  prayed 
*Hhat  this  court  may  determine  whether  or  not  it,  as 
trustee  under  said  mortgage  or  deed  of  trust,  dated 
January  1,  1907,  is  legally  entitled  to  and  should  de- 
clare the  principal  of  the  said  bonds  to  be  due  and 
payable,  and  may  by  its  decree  direct,  advise  and  aid 
the  complainant  as  such  trustee  in  that  respect,  and 
for  other  and  further  relief/' 

The  answer  of  the  executor,  Owsley,  to  the  bill  of 
complaint  admits  the  material  allegations  of  the  bill  of 
complaint  and  sets  up  the  executor's  rights  as  he  con- 
tended them  to  be,  and  avers  that  he  filed  in  the  Pro- 
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bate  Courty  on  December  4,  1911,  his  petition  to  have 
the  Trust  Company  adjudged  guilty  of  contempt 
for  parting  with  disputed  coupons,  and  on  January 
27,  1912,  the  court  found  the  Trust  Company  guilty  of 
contempt  of  court  and  fined  it  in  the  sum  of  $200; 
that  he  had  repudiated  the  transaction  of  the  Trust 
Company  in  receiving  the  money  and  parting  with  the 
disputed  coupons,  and  insisted  that  the  trustee  should 
perform  its  duty  and  declare  the  principal  of  the  bonds 
due  notwithstanding  the  wrongful  surrender  of  the 
disputed  coupons.  The  answer  alleges  that  if  the  trus- 
tee had  performed  its  duty,  purchasers  would  have  bid 
substantially  par  for  bonds,  and  that  by  reason  of  the 
wrongful  failure  of  the  trustee  to  perform  its  duty, 
the  Hinman  offer  was  the  best  price  procurable,  and 
alleges  that  the  executor  had  suffered  large  damages 
and  had  filed  his  cross-bill  of  complaint  to  cover  them. 

The  executor  filed  a  supplemental  answer,  stating 
that  without  prejudice  to  its  rights  set  up  in  his  an- 
swer,  and  under  the  cross-bill  of  complaint,  on  March 
7,  1912,  in  accordance  with  the  order  of  the  Probate 
Court  of  January  19,  1912,  the  executor  had  sold  to 
George  W.  Hinman  all  of  the  $400,000  Inter  Ocean 
bonds  with  coupons  maturing  on  and  after  July  1, 
1911,  and  thereafter  had  no  further  interest  therein, 
but  retained  his  right  and  claim  to  compensation  from 
the  Trust  Company  for  damages  and  to  relief  and 
remedy  against  it  for  its  wrongful  act  as  set  forth  in 
.gtiswer  and  cross-bill,  and  denies  that  the  Trust 
.Company  is  entitled  to  any  relief  under  its  bill  of 
complaint. 

The  joint  and  several  answer  of  the  Inter  Ocean 
Company  and  George  W.  Hinman  sets  up  the  general 
facts  as  they  appear  in  the  bill  and  answer  of  the  ex- 
ecutor and  sets  out  at  length  the  correspondence,  the 
orders  of  the  court  referred  to,  and  that  on  January 
29,  1912,  the  executor  made  a  written  tender  to  Hin- 
man of  the  $400,000  Inter  Ocean  bonds  with  the  July 
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ly  1911,  and  succeeding  coupons,  and  demanded  pay- 
ment of  the  sum  of  $142,883.58,  being  the  sum  of 
$175,000  mentioned  in  the  contract  of  April  1st,  and 
the  order  of  the  Probate  Court,  less  $32,116.42  paid  for 
the  disputed  coupons,  and  that  Hinman  also  deliver 
his  note  for  $25,000  that  subsequently  the  entire 
transaction  was  closed  by  Hinman  paying  $142,883.58 
and  delivery  of  his  promissory  note  for  $25,000,  and 
otherwise  carrying  out  the  terms  of  his  offer,  and  by 
the  executor  delivering  the  $400,000  Inter  Ocean  bonds 
with  the  coupons  maturing  on  and  after  July  1,  1911, 
and  otherwise  complying  with  the  terms  of  said  offer; 
that  the  coupons  which  have  since  matured  have  been 
surrendered  to  the  Inter  Ocean  Company  and  can- 
celled ;  that  the  Trust  Company  has  no  right  to  declare 
the  principal  of  the  bonds  due ;  that  there  are  no  ma- 
tured coupons  upon  or  pertaining  to  said  bonds  that 
have  not  been  fully  paid  and  surrendered  to  the  News- 
paper Company;  that  the  final  order  of  the  Probate 
Court  of  January  19,  1912,  confirming  the  nisi  order 
of  November  25,  1911,  is  conclusive  upon  the  executor 
of  the  estate  of  Charles  T.  Terkes,  the  Probate  Court 
and  all  others,  and  that  the  executor  is  now  precluded 
by  such  order  and  his  acting  thereon  from  raising  the 
question  of  the  payment  of  the  disputed  coupons. 

The  cross-bill  fiyLed  by  the  executor  against  the  Cen- 
tral Trust  Company  sets  out  substantially  the  same 
facts  as  are  set  out  by  the  executor  in  his  answer  to 
the  original  bill,  and  that  it  was  to  the  best  interests 
of  the  Yerkes  estate  that  the  demand  upon  the  trustee 
to  declare  the  principal  of  the  bonds  due  should  not 
be  made  until  after  the  court  had  taken  action  upon 
the  petition  of  the  executor  to  have  the  principal  of  the 
bonds  declared  due  in  order  to  secure  the  best  offer 
for  said  bonds;  that  the  refusal  of  the  trustee  to  de- 
clare the  principal  of  the  bonds  due  and  the  delivery 
of  the  disputed  coupons  by  the  Trust  Company  cast  a 
cloud  upon  the  title  of  the  executor  and  prevented  the 
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executor  from  advertising  that  the  principal  of  the 
bonds  had  been  declared  due  so  that  prospective  bid- 
ders might  be  informed  that  they  could  secure  the 
rights,  property  and  franchises  of  the  Inter  Ocean 
company  and  the  right  to  publish  the  ** Inter  Ocean" 
through  foreclosure  proceedings ;  that  had  the  trustee 
performed  its  duty  the  market  value  of  the  bonds 
would  have  been  worth  much  more  than  the  amount 
of  the  Hinman  bid,  to  wit:  substantially  the  sum  of 
$400,000,  by  reason  of  the  fact  that  the  puchasers 
would  have  had  the  right  to  either  have  had  the  prin- 
cipal and  interest  of  the  bonds  paid  in  full,  or  to  have 
the  trustee  enter  and  take  possession  of  the  property 
of  the  Inter  Ocean  Company  and  control  the  publica- 
tion of  the  *  *  Inter  Ocean, "  or  by  foreclosure  under  the 
terms  of  the  mortgage  to  have  acquired  such  property 
and  the  right  to  publish  the  newspaper;  that  the  fail- 
ure to  receive  any  bid  on  said  bonds  up  to  and  inclu- 
sive of  January  18, 1912,  other  than  the  Hinman  offer, 
was  caused  by  the  wrongful  acts  of  the  trustee,  and 
especially  its  failure  to  declare  the  principal  of  the 
bonds  due, — ^in  consequence  of  which  wrongful  acts  the 
property  in  the  bonds,  which  was  reasonably  worth 
$400,000,  was  sold  for  $200,000,  and  has  refused  to 
reimburse  the  executor,  and  prays  for  a  decree  that 
the  Trust  Company  committed  a  breach  of  duty  as 
trustee  and  damage  to  the  executor,  and  for  an  ac- 
counting the  payment  by  the  Trust  Company  of  the 
amount  so  found  to  be  due  the  executor. 

The  answer  of  the  Central  Trust  Company  to  the 
cross-bill  sets  out  the  facts  substantially  as  set  out  in 
the  original  bill  of  complaint;  admits  the  receipt  of 
the  demand  to  declare  the  principal  of  the  bonds  due 
and  its  failure  to  make  such  declaration,  and  states 
that  it  received  from  the  Inter  Ocean  Company  the 
amount  of  the  disputed  coupons  and  surrendered  the 
coupons,  and  alleges  that  promptly  upon  payment  of 
said  coupons  one  George  M.  Maher,  who  was  the  rep- 
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resentative  of  said  cross-complainant  in  all  matters 
relating  to  said  estate,  was  informed  of  the  payment 
and  the  money  was  tendered  to  him  and  that  Maher 
stated  that  it  would  be  necessary  for  him  to  telegraph 
for  instructions.  The  answer  also  sets  out  that  under 
the  trust  deed  it  is  expressly  provided  that  the  de- 
fendant should  not  be  answerable  or  accountable  under 
any  circumstances  except  for  bad  faith,  or  gross  or  wil- 
ful negligence,  and  avers  that  it  has  not  been  guilty  of 
bad  faith  and  has  not  been  guilty  of  gross  or  wilful 
negligence,  and  denies  that  the  cross-complainant  is 
entitled  to  relief  as  prayed  for. 

Beplications  were  duly  filed  to  the  answers,  and  on 
January  19,  1912,  a  stipulation  or  agreement  was  en- 
tered into  between  the  Central  Trust  Company,  the 
Inter  Ocean  Company,  Owsley  as  executor,  and  Hin- 
man,  as  to  the  bill  and  cross-bill  and  trial  thereon  of 
the  Central  Trust  Company.  The  agreement  recites 
the  receipt  by  the  Central  Trust  Company  of  the  sum 
of  $32,116.42  in  payment  for  the  disputed  coupons; 
that  the  executor  contends  that  the  Central  Trust 
Company  of  Illinois  was  not  authorized  to  receive  the 
money  in  payment  of  the  coupons  and  was  not  author- 
ized to  surrender  the  same,  and  that  the  receipt  of  the 
money  and  the  surrender  of  the  coupons  were,  and 
each  of  them  was,  unlawful  and  improper ;  and,  on  the 
other  hand,  it  has  been  contended  by  the  Central  Trust 
Company,  and  by  the  Inter  Ocean  Company  and  each 
of  them  that  the  Central  Trust  Company  was  author- 
ized to  accept  said  money  in  payment  of  said  coupons 
and  to  surrender  the  same  and  that  the  acceptance 
was  proper. 

The  agreement  further  recites  that  the  executor 
contends  that  on  November  25,  1911,  and  thereafter  it 
was  the  duty  of  the  Central  Trust  Company,  as  trus- 
tee, to  declare  the  principal  of  the  bonds  due,  and  that 
it  is  contended  by  George  W.  Hinman  and  the  Inter 
Ocean  Company  that  it  was  not  the  duty  of  the  Central 
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Trust  Company  to  declare  the  principal  of  the  bonds 
due,  and  that  since  the  filing  of  the  bill  of  complaint 
on  January  19,  1912,  the  Inter  Ocean  bonds  in  contro- 
versy, together  with  the  coupons  due  July  1, 1911,  and 
subsequent  thereto,  were  sold  to  George  W.  Hinman 
in  accordance  with  the  order  entered  by  the  Probate 
Court  on  November  25,  1911,  and  an  order  confirming 
the  same  entered  on  January  19,  1912,  and  that  the 
$32,116.42  theretofore  paid  to  the  Central  Trust  Com- 
pany of  Illinois  has  been  agreed  to  be  turned  over  to 
the  defendant  executor  in  accordance  with  the  agree- 
ment between  the  parties,  which  is  attached. 

To  avoid  circuity  of  action  it  is  agreed  that  the  ex- 
ecutor shall  answer  the  bill  of  complaint  and  file  his 
cross-bill  to  have  the  damages  assessed,  and  that  the 
Central  Trust  Company  shall  answer  the  cross-bill, 
and  the  issues  raised  by  said  original  bill  and  by  said 
cross-bill,  and  the  answers  thereto  shall  be  heard  and 
determined  together  by  this  court  in  the  cause,  not- 
withstanding the  sale  of  the  bonds  to  Hinman  and  the 
agreement.  Exhibit  ^'A''  annexed,  and  the  payment 
made  in  accordance  with  said  agreement;  and,  inde- 
pendently of  whether  or  not  the  court  in  this  cause 
shall  hereafter  instruct  the  said  Central  Trust  Com- 
pany of  Illinois  to  declare  or  not  declare  the  principal 
of  the  bonds  due,  as  to  which  the  court  shall  take  such 
action  as  it  may  be  advised,  the  court  shall,  nevertheless, 
determine  whether  or  not  it  was,  on  November  25, 
1911,  or  at  any  time  subsequent  thereto,  and  prior  to 
the  date  of  sale  of  said  bonds  to  said  Hinman,  the 
duty  of  said  Central  Trust  Company  of  Illinois  to 
declare  the  principal  of  said  bonds  due,  and  shall  also 
determine  fully  the  issues  raised  by  said  cross-bill  and 
the  answer  thereto.  The  agreement  further  recites 
that  the  parties  understanding  that  the  appeal  from 
the  Probate  Court  on  the  contempt  proceeding  may 
possibly  be  determined  before  the  hearing  of  this 
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cause,  this  shall  be  without  prejudice  to  the  executor 
to  claim  that  such  proceedings  are  res  adjudicata  and 
without  prejudice  to  the  other  parties  to  claim  that 
it  is  not  res  adjudicata  as  to  any  matter  or  thing  in- 
volved in  the  above  cause,  it  being  admitted  that 
neither  said  Hinman  nor  said  Inter  Ocean  Newspaper 
Company  was  or  is  a  party  to  such  contempt  proceed- 
ings in  the  Probate  Court,  and  nothing  in  this  stipula- 
tion contained  shall  be  construed  as  a  waiver  by  any 
party  of  his  or  its  right  to  have  the  decree  reviewed 
upon  appeal  or  writ  of  error. 

MiLu&B,  Stabb,  Paokabd  &  Peokham,  for  plaintiff 
in  error;  W.  Obisok  nin)BBW00D  and  Mbbbitt  Stabb, 
of  counsel. 

Pam  &  HtjBD  and  John  Babtok  Paynb,  for  defendant 
in  error. 

Mb.  Justiob  Smith  delivered  the  opinion  of  the 
court. 

The  final  decree  of  February  13,  1913,  finds  upon 
the  bill  and  cross-bill  that  by  reason  of  the  order  of 
November  25,  1911,  and  the  contract  of  April  1,  1911, 
and  the  facts  shown  in  the  record,  it  was  not  the  duty 
of  the  trustee  to  declare  the  principal  of  the  bonds 
due;  that  the  demand  of  the  executor  interfered  with 
the  order  of  November  25,  1911,  and  changed  the 
status  of  the  parties ;  that  the  executor  appointed  and 
treated  the  Trust  Company  as  his  agent  to  demand 
and  receive  payment  for  tiie  disputed  coupons;  that 
the  Trust  Company  had  the  right  to  receive  payment 
therefor  and  surrender  the  disputed  coupons,  and 
that  the  Trust  Company  was  not  bound  to  comply  with 
the  demand  of  the  executor. 

Fifty  errors  are  relied  upon  for  a  reversal  of  the 
decree.  Plaintiff  in  error  has  presented  a  brief  and 
argument  under  sixteexi  heads  with  ^uInerou8  Qubdi- 
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visions  in  support  of  the  errors  assigned.  We  shall 
not  undertake  to  pass  upon  the  numerous  points  and 
subdivisions  specifically,  although  we  have  considered 
them.  In  the  view  we  take  of  the  case,  such  a  discus- 
sion would  be  unnecessary,  for  it  would  involve  a 
discussion  of  many  points  which  we  deem  immaterial. 
The  bill  presented  a  clear  case  of  a  trustee  con- 
fronted by  doubt  as  to  its  duty  in  the  premises  and 
threatened  with  damage  suits  by  both  parties  if  it 
failed  to  comply  with  their  respective  demands.  But, 
whatever  equity  the  bill  may  have  presented  as  orig- 
inally filed,  all  questions  as  to  the  jurisdiction  of  the 
court  in  the  premises  were  foreclosed  by  a  stipulation 
in  the  case  entered  into  between  the  parties.  That 
stipulation  contained  a  recital  to  the  following  effect: 
**  Whereas,  in  order  to  avoid  circuity  of  action  and 
multiplicity  of  suits,  it  is  desired  by  all  the  parties 
that  the  matters  in  controversy  between  the  parties 
hereto  shall  be  determined  in  this  proceeding.''  It 
was  then  agreed  that  the  executor  should  answer  the 
bill  and  that  he  should  file  a  cross-bill,  setting  up  his 
alleged  claim  for  damages,  and  that  *  ^  the  issues  raised 
by  said  original  bill  and  by  said  cross-bill  and  the 
answers  thereto,  shall  be  heard  and  determined  by 
this  court  in  the  above  entitled  cause,  notwithstanding 
the  sale  of  said  bonds  to  Hinman  and  the  agreement. 
Exhibit  *A,'  hereto  annexed,  and  the  pajinent  made 
in  accordance  with  said  agreement,  and,  independently 
of  whether  or  not  the  court  in  this  cause  shall  there- 
after instruct  the  Central  Trust  Company  of  Illinois 
to  declare  or  not  declare  the  principal  of  the  bonds 
due,  as  to  which  the  court  shall  take  such  action  as  it 
may  be  advised  (the  defendant  executor  claiming  that 
having  sold  said  bonds,  he  is  no  longer  interested  in 
the  question  as  to  whether  or  not  the  principal  of  said 
bonds  shall  thereafter  be  declared  due),  said  court 
shall,  nevertheless,  determine  whether  or  not  it  was, 
on  November  25, 1911,  or  at  any  time  subsequent  there- 
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to  and  prior  to  the  date  of  the  sale  of  said  bonds  to 
said  Hinman,  the  duty  of  said  Central  Trust  Company 
of  Illinois  to  declare  the  principal  of  said  bonds  due, 
and  shall  also  determine  fully  the  issues  raised  by 
said  cross-bill  and  the  answer  thereto."  There  is  a 
further  provision  in  paragraph  five  that  nothing  in 
the  stipulation  shall  preclude  any  defenses,  with  a  re- 
cital to  the  effect  that  it  is  not  intended  to  cut  off 
defenses,  **but  simply  to  provide  for  the  adjudication 
of  such  rights,  claims,  equities  and  defenses  in  this 
proceeding.''  We  think  it  clear  that  under  such  stip- 
ulation the  court  should,  in  this  proceeding,  take  the 
very  course  which  the  parties  had  agreed  should  be 
taken,  namely,  determine  whether  it  was  the  duty  of 
the  Trust  Company  to  declare  the  principal  of  the 
bonds  due,  the  whole  controversy  revolving  around 
that  central  fact.  The  stipulation  was  a  clear  and 
distinct  waiver  of  any  possible  objection  which  could 
have  been  made  originally,  that  there  was  an  adequate 
remedy  at  law,  and  it  is  well  settled  that  such  a  de- 
fense may  be  waived. 

The  contention  that  a  similar  proceeding  was  pend- 
ing in  the  Probate  Court  is  equally  untenable.  The 
petition  which  was  filed  in  the  Probate  Court  asked 
the  instructions  of  that  court  as  to  whether  the  custo- 
dian should  comply  with  the  demand  which  the  exec- 
utor made  upon  it  to  tender  back  the  money  paid  on 
the  disputed  coupons  and  demand  a  return  of  such 
coupons,  and  for  such  other  instructions,  if  any,  as 
the  court  might  deem  appropriate.  The  petition  did 
not  ask  instructions  of  the  Probate  Court  with  re- 
spect to  declaring  the  principal  of  the  bonds  due,  but, 
if  it  had,  the  objection  of  a  prior  proceeding  pending 
could  only  have  been  made  by  a  plea  in  abatement  in 
the  Circuit  Court.  Not  only  was  this  plea  not  made, 
but  the  point  was  waived  by  the  above  stipulation. 

We  do  not  think  it  necessary  to  enter  into  a  dis- 
cussion of  the  construction  of  the  clause  in  the  mort- 
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gage  with  respect  to  declaring  the  principal  of  the 
bonds  dne.  It  may  be  conceded,  for  the  purposes  of 
this  case,  that  under  the  clause  in  question  in  the  mort- 
gage, if  default  were  made  in  the  payment  of  inter- 
est and  continued  for  the  period  specified  therein,  and 
this  situation  was  not  affected  by  any  other  circum- 
stances, such  as  the  agreements  of  the  parties  and  the 
submission  of  the  offer  to  the  Probate  Court,  it  would 
have  been  the  duty  of  the  Trust  Company  to  have  de- 
clared the  principal  of  the  bonds  due.  The  trustee's 
duty  here,  however,  was  controlled  by  other  circum- 
stances and  agreements  subsequently  entered  into. 

The  executor  contends  that  it  was  the  duty  of  the 
trustee  to  declare  the  principal  of  the  bonds  due  im- 
mediately upon  the  receipt  of  the  demand  from  the 
executor  on  November  25,  1911,  and  the  trustee  had 
no  discretion  in  the  matter. 

The  argument  in  support  of  this  contention  is  based 
mainly  upon  the  fifth  clause  of  the  mortgage,  which 
provides  that  the  trustee,  in  case  of  six  months'  de- 
fault, *'may,  and  if  thereunto  requested  in  writing  by 
the  holders  of  a  majority  in  amount  of  the  said  bonds 
then  outstanding,  shall,  by  written  notice  to  the  Trust 
Company,  declare  the  principal  of  all  the  bonds  hereby 
secured  then  outstanding  to  be,  and  the  same  shall 
thereupon  become,  immediately  due  and  payable.*' 

This  argument,  however,  ignores  many  undisputed 
facts  in  the  record  which,  in  our  opinion,  justified  the 
Trust  Company  in  taking  time  to  consider  its  duties, 
not  only  in  view  of  the  provisions  of  the  mortgage,  but 
of  the  situation  of  the  parties.  The  Hinman  offer  of 
March  14th,  the  contract  of  April  1st,  and  the  deposit 
of  $20,000  thereunder  by  Hiuman,  the  petition  filed  in 
the  Probate  Court  on  June  8th,  and  the  order  of  the 
court  thereon  of  November  25,  1911,  fixed  a  status  of 
the  bonds  and  coupons  not  provided  for  in  the  mort- 
gage. The  Probate  Court  having  assumed  and  exer- 
cised jurisdiction  over  the  subject-matter  and  directed 
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a  sale  of  the  bonds  and  coupons  as  they  stood,  on  the 
application  of  Owsley,  the  executor,  there  was  no 
power  or  equitable  right  in  the  executor  to  change  the 
status  so  fixed  by  demanding  that  the  trustee  declare 
the  maturity  of  the  bonds.  If  the  Trust  Company 
had  complied  with  the  demand  of  the  executor  and  de- 
clared the  bonds  due,  it  would  have  created  an  entirely 
different  status  of  affairs  from  that  established  by 
the  Probate  Court  by  its  order  nisi  of  November  25th. 
Hinman  would  have  had  the  right  to  withdraw  his 
offer  and  take  up  his  deposit  of  $20,000,  and  the  Pro- 
bate Court  would  have  been  compelled  to  recognize  the 
changed  situation  and  allow  the  offer  and  the  deposit 
to  be  withdrawn.  At  the  time  the  demand  was  made 
upon  the  trustee,  it  was  acting  under  the  order  of  the 
Probate  Court  entered  only  a  few  minutes  before,  as 
well  as  under  the  prior  order  by  which  the  bonds  and 
coupons  were  placed  in  its  custody,  and  the  trustee 
had  no  right  to  change  the  status  of  the  parties  and 
the  condition  of  the  bonds  without  first  submitting  the 
matter  to  the  court.  The  principles  of  common  hon- 
esty and  fair  dealing  with  the  court  and  the  parties  in 
interest  required  this.  That  the  executor  might  have 
sold  the  bonds  without  applying  to  the  Probate  Court 
is  immaterial.  The  executor  did  apply  for  an  order 
of  sale,  and  it  was  entered.  After  the  court,  upon 
the  application  of  the  executor,  had  taken  cognizance 
of  the  subject-matter  of  the  sale  of  the  bonds,  the 
executor  had  no  right  to  step  out  of  court  and  change 
the  subject-matter  of  the  sale  without  submitting  the 
proposed  change  to  the  court.  Quidnick  Go.  v.  Chafee, 
13  R.  I.  367;  Knott  v.  People,  83  Dl.  532;  Ex  Parte 
Kellogg  (Cal.)  30  Pac.  1030;  Merrimack  River  Sav. 
Bank  v.  City  of  Clay  Center,  219  TJ.  S.  527.  We  think 
the  contention  that  it  was  the  duty  of  the  Trust  Com- 
pany to  declare  the  bonds  due  on  the  demand  of  the 
executor  made  upon  it  a  few  minutes  after  the  entry 
of  the  order  of  November  25,  1911,  is  untenable,  when 
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considered  from  the  point  of  view  of  the  rights  and 
obligations  of  the  parties  arising  out  of  the  agreement 
of  April  1,  1911,  and  the  subsequent  proceedings  in 
the  Probate  Court. 

A  consideration  of  the  situation  which  the  trustee 
occupied  under  the  mortgage,  and  the  duties  which  it 
owed  to  the  maker  of  the  mortgage  and  the  holder  of 
the  bonds  secured  thereby,  in  connection  with  the  sub- 
sequent relations  created  by  the  parties  above  adverted 
to,  leads  us  to  the  same  conclusion.  A  trustee  in  a 
trust  deed  given  to  secure  the  payment  of  money  is 
the  agent  of  both  parties  thereto,  and  is  bound  to  act 
fairly  and  justly  towards  the  debtor  as  well  as  towards 
the  creditor.  If  the  instructions  or  demands,  of  one 
party  require  him  to  do  an  illegal  or  immoral  act,  he 
may  violate  such  instructions  with  impunity.  Story 
on  Agency,  sec.  195;  Ventres  v.  Cobb,  105  HI.  33; 
Williamson  v.  Stone,  128  111.  129.  Furthermore,  the 
written  instruments  and  the  evidence  in  the  case  es- 
tablish beyond  any  reasonable  doubt  that  the  status 
quo  was  to  be  preserved  by  the  parties  until  the  Hin- 
man  offer  was  submitted  to  and  passed  upon  by  the 
Probate  Court.  Hinman  offered  to  buy  the  bonds ;  the 
executor  agreed  to  submit  the  offer  to  the  Probate 
Court,  and  if  the  Probate  Court  approved  the  sale, 
Hinman  should  have  the  bonds,  unless  a  better  offer 
was  made,  and  that  the  bonds  in  character  and  condi- 
tion should  remain  unchanged  until  that  matter  was 
finally  passed  upon  by  the  Probate  Court ;  and  to  that 
end  no  attempt  should  be  made  to  collect  interest  or 
rent  or  to  declare  the  principal  of  the  bonds  due.  This 
was  the  spirit  of  the  agreements  and  actions  of  the 
parties  up  to  the  time  the  demand  was  made  by  the 
executor.  The  demand  was  in  violation  of  the  agree- 
ments, and  was  an  act  of  bad  faith  on  the  part  of  the 
executor.  On  the  other  hand,  when  the  demand  was 
made  to  declare  the  bonds  due,  DawQ9  wd  Abbott  of 
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the  Trust  Company  took  the  matter  under  advisement 
until  the  following  Tuesday.  Hinman  and  the  Inter 
Ocean  Company  paid  the  coupons.  We  think  that 
there  is  no  real  foundation  in  the  evidence,  considering 
the  relations  of  the  parties,  for  reflection  upon  the 
conduct  of  Dawes  and  Abbott  in  taking  the  matter 
of  the  demand  under  advisement,  and  the  conduct 
and  action  of  the  Trust  Company  is  not  justly  subject 
to  censure  or  judicial  criticism. 

It  is  urged  on  behalf  of  plaintiff  in  error  that  the 
receipt  by  the  Trust  Company  of  $32,116.42  and  the 
surrender  of  the  disputed  coupons  was  not  a  payment 
thereof  and  did  not  relieve  the  trustee  of  its  duty 
under  the  mortgage  to  declare  the  principal  of  the 
bonds  due. 

We  cannot  assent  to  this  proposition.  The  question 
as  to  the  authority  of  the  Central  Trust  Company  to 
deliver  the  diputed  coupons  does  not  affect  this  ques- 
tion. If  the  payment  was  a  good  payment,  it  relieved 
the  default,  whether  the  coupons  were  delivered  or  not. 
Dwen  V.  Blake,  44  111.  135.  The  coupons  were  due  and 
the  Inter  Ocean  Company  had  a  right  to  pay  them 
when  the  payment  was  made.  The  executor  was  out 
of  the  State  when  the  payment  was  made.  The  bonds 
and  coupons  in  question  were  legally  and  actually  in 
the  possession  of  the  Trust  Company,  placed  there  by 
Owsley,  as  executor,  under  the  order  of  the  Probate 
Court.  If  the  executor  had  the  right  to  collect  the 
coupons,  such  right  must  necessarily  be  exercised 
through  the  Trust  Company  which  held  the  physical 
possession  of  them,  for  the  debtor.  Inter  Ocean  Pub- 
lishing Company,  had  the  corresponding  right  to  the 
possession  of  the  coupons  when  it  paid  them.  If  then 
the  executor  had  the  right  to  demand  or  request  the 
Trust  Company  to  demand  payment  of  the  coupons 
for  any  legitimate  purpose  and  exercised  that  right, 
such  request  and  demand  carried  with  it  the  authority 
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from  the  executor  to  deliver  the  coupons  if  the  debtor 
responded  to  the  demand  of  the  Trust  Company  and 
made  payment  before  a  forfeiture  was  declared  for 
nonpayment.  This  demand  and  authority  was  never 
withdrawn.  Hence,  the  executor  cannot  complain  if 
the  Trust  Company  received  the  money  and  delivered 
the  coupons  when  they  were  paid  by  the  Inter  Ocean 
Publishing  Company.  The  essence  of  the  complaint 
of  the  executor,  therefore,  cannot  be  the  receipt  of  the 
money  or  the  delivery  of  the  coupons  when  they  were 
paid,  but  it  is  that  the  Trust  Company  failed  to  de- 
clare the  bonds  due  for  default  in  the  prompt  payment 
of  the  coupons  after  the  demand  for  payment  was 
made.  Furthermore,  the  evidence  shows  that  it  had 
been  the  practice  of  Owsley,  as  executor,  to  collect  such 
obligations  as  notes  and  maturing  coupons  through 
the  Central  Trust  Company  as  his  agent;  and,  as  far 
as  the  Inter  Ocean  Company  was  concerned,  the  facts 
were  that  on  the  only  occasion  when  formal  demand 
was  made  for  the  payment  of  the  coupons,  such  cou- 
pons were  presented  by  the  Central  Trust  Company, 
and  that  on  the  only  occasion  when  the  Inter  Ocean 
Company  was  notified  that  a  demand  would  be  made,  in 
June,  1909,  the  request  was  that  the  coupons  be  pre- 
sented by  the  Central  Trust  Company.  From  all  the 
facts  shown  in  the  evidence,  our  conclusion  is  that  the 
payment  of  the  coupons  to  the  Trust  Company  was  a 
valid  and  legal  payment.  Southworth  v.  Smith,  7  Cush. 
(Mass.)  391;  Hale  v.  Patton,  60  N.  T.  233;  Ebert  v. 
Arends,  190  HI.  221;  Zempel  v.  Hughes,  235  HI.  424. 

If  the  payment  of  the  money  to  the  Central  Trust 
Company,  under  the  facts  shown  by  the  evidence,  was 
not  a  legal  payment  of  the  coupons,  it  was  a  sufficient 
tender  in  equity  to  relieve  against  the  forfeiture  un- 
der the  authorities  cited  above. 

On  January  18,  1912,  no  bids  having  been  received 
for  the  bonds  better  than  the  Hinman  offer,  the  Pro- 
bate Court  so  found  and  ordered  the  bonds  sold  to 
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Hinman,  the  bonds  to  be  delivered  without  the  dis- 
puted coupons,  and  the  price  to  be  reduced  by  the 
amount  which  had  been  previously  paid  to  the  Central 
Trust  Company.  In  the  meantime  an  agreement  had 
been  entered  into  between  all  parties  covering  the  pay- 
ment of  $32,116.42  for  the  disputed  coupons  to  the 
executor,  and  providing  for  the  filing  of  a  cross-bill 
in  the  case,  and  that  the  bill  and  cross-bill  should  be 
heard  and  considered  together.  The  bonds  were  ac- 
cordingly sold  and  delivered  to  Hinman,  and  the  full 
purchase  price  thereof  has  been  paid,  and  all  condi- 
tions and  provisions  of  the  offer  of  March  14,  1911, 
the  deposit  agreement  of  April  1,  1911,  the  nisi  order 
of  November  25,  1911,  and  subsequent  orders  of  the 
Probate  Qourt  with  reference  to  the  sale  of  the  bonds, 
have  been  complied  with.  In  substance,  therefore,  this 
litigation  is  reduced  to  a  suit  by  the  executor  against 
the  Central  Trust  Company  for  $200,000  damages  for 
not  declaring  the  principal  of  the  bonds  due  because  of 
the  failure  of  the  Inter  Ocean  Company  to  pay  the  in- 
terest coupons  after  demand  made.  It  follows  from 
the  conclusion  we  have  reached,  as  stated  above,  that 
the  Trust  Company  did  not  violate  its  duty  in  not 
declaring  the  principal  of  the  bonds  due,  or  in  wrong- 
fully parting  with  the  coupons,  when  it  received  the 
payment  of  $32,116.42  therefor,  and  that  the  executor 
has  no  right  of  action  for  damages  against  the  Trust 
Company.  It  is,  therefore,  unnecessary  for  us  to  con- 
sider and  pass  upon  the  competency  of  the  proffered 
evidence  on  the  question  of  damages. 

We  find  no  substantial  error  in  the  decree,  and  it  is, 
therefore,  affirmed. 

Affirmed. 
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In  the  Matter  of  the  Estate  of  Charles  T.  Yerkes^ 

Deceased. 

Louis  8.  Owsley,  Exeeutor,  Plaintiff  in  Error,  y.  Cen- 
tral Trust  Company,  of  Illinois,  Defendant  in  Error. 

Gen.  No.  19,528. 

1.  Contempt,  §  18* — when  custodian  not  liable  for  delivery  of 
"bond  coupons  to  debtor  vMhout  authority  from  court.  Where  a 
trust  company  was  appointed  by  the  Probate  Court  as  custodian 
of  certain  bonds  and  securities  belonging  to  an  estate,  and  the 
order  of  the  court  provided  that  the  bonds  and  securities  deposited 
with  the  company  should  not  be  withdrawn  from  its  custody  ex- 
cept by  an  order  of  the  court,  held  that  the  company  could  not 
be  fined  for  contempt  of  court  because  it  did  not  obtain  authority 
from  the  court  to  deliver  bond  coupons  to  the  debtor  when  it 
received  Interest  on  the  bonds,  where  it  appeared  that  the  executor 
of  the  estate  and  the  company  construed  the  order  as  not  requiring 
any  authority  for  delivery  of  a  paid  security  and  that  there  had 
previously  been  numerous  like  deliveries  without  an  order  of  th6 
court  and  with  the  consent  and  acquiescence  of  the  parties. 

2.  Contempt,  §  74* — when  appeal  lies  to  the  Circuit  Court,  An 
appeal  from  an  order  of  the  Probate  Court  adjudging  a  custodian 
of  bonds  and  securities  of  an  estate  guilty  of  conlempt,  imposing 
a  fine  and  directing  an  execution  to  issue  therefor  in  favor  of  the 
executor  if  not  paid  within  a  certain  time,  properly  lies  to  the 
Circuit  Court 

Gbidlet,  J.,  not  being  a  member  of  this  court  when  this  case 
was  decided,  took  no  part  in  Its  consideration. 

Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  H.  Stislino 
PoMEBOT,  J.,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1913.    Affirmed.    Opinion  filed  October  6,  1914. 

MiLLEB,  Stabb,  Packabd  &  Peckham,  for  plaintiff  in 
error;  W.  Obison  Undebwood  and  Mebbttt  Stabb,  of 
counsel. 

Pam  &  HuBD  and  John  Babton  Payne,  for  defend- 
ant in  error. 

•See  niinole  Notes  Dlgeet,  Tolt.  XI  to  XT,  and  CnmiiUitlTe  Qoartarly,  mwm 
tople  and  section  number. 
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Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  prosecuted  to  reverse  the 
decree  of  the  Circuit  Court,  finding  the  issues  for  the 
respondent  and  dismissing  the  petition  of  Louis  S. 
Owsley,  as  executor  of  the  estate  of  Charles  T.  Yerkes, 
deceased,  for  contempt  against  the  respondent,  Central 
Trust  Company  of  Illinois. 

The  case  was  pending  in  the  Circuit  Court  on  appeal 
from  m  order  entered  on  the  petition  and  answer  there- 
to, in  the  Probate  Court  of  Cook  county,  fining  the 
Trust  Company  for  contempt  in  the  amount  of  $200, 
and  directing  that  sum  to  be  paid  to  Louis  S.  Owsley, 
as  executor,  and  ordering  an  execution  to  issue  there- 
for in  favor  of  Owsley,  executor,  against  the  Trust 
Company  if  the  fine  was  not  paid  within  ten  days. 

From  the  petition,  answer  and  evidence  in  the  rec- 
ord, it  appears  that  the  Central  Trust  Company  of 
Illinois  was,  by  order  of  the  Probate  Court  of  Cook 
county,  Illinois,  appointed  custodian  of  certain  secu- 
rities and  funds  of  the  estate  of  Charles  T.  Yerkes,  de- 
ceased.   The  order  of  appointment  is  as  follows : 

''It  is  ordered  that  Louis  S.  Owsley,  to  whom  letters 
testamentary  have  this  day  been  issued  under  the  last 
will  and  testament  of  Charles  T.  Yerkes,  deceased,  be 
and  is  hereby  directed  to  deposit  in  the  Central  Trust 
Company  of  Illinois,  all  stocks,  bonds  and  other  secu- 
rities coming  into  his  possession  as  such  executor; 
also  all  cash  that  may  come  into  his  possession  as  ex- 
ecutor as  aforesaid. 

It  is  further  ordered  that  no  such  bonds,  stocks  or 
securities  so  deposited  with  the  Central  Trust  Com- 
pany of  Illinois  shall  be  drawn  therefrom  except  by 
an  order  of  this  court  and  that  no  such  cash  so  to  be 
deposited  shall  be  drawn  from  said  Central  Trust 
Company  of  Illinois  except  upon  the  order  of  this  court 
or  upon  vouchers  to  be  approved  by  said  Central  Trust 
Company  of  Illinois.'' 

The  Trust  Company  had  in  its  possession  under  this 
order  $400,000  par  value  of  bonds  of  the  Inter  Ocean 
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Newspaper  Company,  secnred  by  a  mortgage  in  which 
the  Trnst  Company  was  trustee,  together  with  the 
coupons  for  interest  thereon.  The  coupons,  which 
matured  on  these  bonds  on  July  1,  1909,  were  in  the 
possession  of  the  Trust  Company;  and,  pursuant  to 
verbal  instructions  from  Louis  S.  Owsley,  executor  of 
the  estate,  the  Trust  Company  presented  these  cou- 
pons, on  July  1,  1910,  and  collected  from  the  Inter 
Ocean  Newspaper  Company  the  amount  due  thereon, 
$10,000,  and  delivered  up  the  coupons  and  credited  the 
executor's  account  with  the  payment,  and  no  order  of 
the  Probate  Court  was  entered  authorizing  the  deliv- 
ery of  the  coupons. 

On  March  27,  1911,  the  Trust  Company,  upon  the 
request  of  the  executor,  presented  for  payment  three 
sets  of  coupons  (which  are  the  coupons  involved  in  this 
controversy)  to  the  Inter  Ocean  Company  for  pay- 
ment, and  payment  was  refused.  No  order  of  the  Pro- 
bate Court  authorizing  such  presentation  was  ever  en- 
tered. On  November  25,  1911,  the  executor  made  a 
demand  upon  the  Trust  Company,  as  trustee  under 
the  mortgage  securing  the  bonds  to  which  these  cou- 
pons appertained,  to  declare  the  principal  of  the  bonds 
due.  This  was  regarded  by  Dawes,  president  of  the 
Trust  Company,  as  a  violation  of  the  agreement  then 
existing  between  the  executor,  Hinman  and  the  Inter 
Ocean  Company,  and  of  the  order  of  the  Probate  Court 
entered  with  respect  to  such  agreement ;  but  he  stated 
that  he  would  perform  his  duty  in  the  premises,  what- 
ever it  might  be,  stating,  however,  that  he  proposed 
to  take  advice  as  to  just  what  that  duty  was.  He  there- 
upon notified  Hinman,  president  of  the  Inter  Ocean 
Company,  of  the  demand.  Three  days  later,  on  No- 
vember 28,  1911,  the  Inter  Ocean  Company  tendered 
payment  to  the  Trust  Company  of  these  coupons, 
which  it  accepted  and  delivered  to  the  Inter  Ocean 
Company  the  coupons  in  question. 
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The  situation  existing  at  this  time  was  that  George 
W.  Hinman,  president  of  the  Liter  Ocean  Company, 
who  already  owned  most  of  its  stock,  and  had  sold  to 
the  public  $200,000  par  value  of  its  bonds,  a  part  of 
the  above  mentioned  issue,  had  made  an  offer  to  pur- 
chase the  bonds  held  by  the  executor  and  deposited 
with  the  Trust  Company  under  an  agreement  for  that 
purpose,  $20,000  in  cash.  The  executor  had  reported 
the  offer  to  the  Probate  Court,  which,  on  November 
25,  1911,  entered  an  order  directing  the  sale  of  the 
bonds  to  Hinman  in  accordance  with  his  offer  unless 
by  a  day  fixed  the  executor  should  receive  a  better  bid, 
and  further  directing  the  executor  to  advertise  for 
bids,  which  were  to  be  returned  into  open  court  on  the 
day  so  fixed.  Immediately  after  the  entry  of  this 
order,  demand  was  made  by  Owsley  on  the  Central 
Trust  Company,  as  trustee,  to  declare  the  principal  of 
the  bonds  due. 

The  executor,  contending  that  the  action  of  the  Trust 
Company  in  delivering  up  the  coupons  was  in  violation 
of  the  order  appointing  it  as  custodian,  above  quoted, 
filed  a  petition  seeking  to  have  it  punished  for  con- 
tempt of  court.  To  this  petition  the  Central  Trust 
Company  filed  an  answer.  The  Probate  Court  entered 
an  order  December  30,  1911,  which  required  the  cus- 
todian to  deliver  up  the  coupons  on  January  8,  1912. 
This  order  was  treated  by  all  parties,  in  effect,  as  a 
rule  to  show  cause,  and  the  Trust  Company  filed  its 
answer  on  January  8,  1912,  setting  up  the  circum- 
stances under  which  it  delivered  the  coupons,  and  con- 
tending that  no  order  was  required  for  delivery  of  a 
paid  obligation,  and  that  in  the  past  numerous  like 
deliveries  had  been  made  without  any  order  of  court, 
and  with  the  consent  and  acquiescence  of  the  executor. 
The  Probate  Court  thereupon  entered  the  above  order, 
finding  the  Central  Trust  Company  guilty  of  contempt. 
The  order  was  based  upon  the  original  petition  for 
contempt  and  the  answer  thereto,  and  also  recited  the 
order  of  December  30,  1911,  and  the  answer  to  such 
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order.  From  that  order  an  appeal  was  prayed  to  the 
Circuit  Court  and  the  case  was  there  tried  de  novo. 

It  appeared  on  the  trial  in  the  Circuit  Court  that  a 
large  number  of  coupons  and  similar  obUgations  had 
been  collected  by  the  Trust  Company  from  time  to 
time,  and  the  coupons  surrendered  without  any  order 
of  the  Probate  Court  in  the  premises,  and  it  was  ad- 
mitted on  the  hearing  that  in  each  instance  the  ex- 
ecutor, Owsley,  had  directed  the  Trust  Company  to 
collect  the  coupons  and  deliver  the  same  when  paid. 
It  also  appeared  that  the  Trust  Company,  at  the  re- 
quest of  the  executor,  had  sold  $100,000  par  value  of 
bonds  held  by  the  Trust  Company  as  custodian;  that 
no  order  of  the  Probate  Court  was  ever  entered  au- 
thorizing such  sale  or  the  delivery  of  the  bonds  sold, 
and  that  such  action  had  been  reported  to  the  Probate 
Court  more  than  two  years  before  and  no  action  had 
ever  been  taken  by  the  Probate  Court  in  anyway  ob- 
jecting thereto. 

While  the  amount  of  collections  made  by  the  estate 
appear  to  have  been  large,  most  of  the  assets  were  held 
as  collateral  security  to  obligations  of  the  estate,  and, 
of  course,  were  not  in  possession  of  the  custodian. 
The  executor  admitted  that  he  could  not  recall  a  single 
case  where  an  obligation  was  paid  any  order  of  court 
was  ever  procured  for  the  delivery  of  the  paid  obliga- 
tion. 

It  further  appears  that  the  executor  had  filed  a  com- 
plete statement  of  his  receipts  and  expenditures  from 
April  30,  1910,  down  to  and  including  November  2, 
1910,  and  that  he  had  previously  filed  accounts  cover- 
ing receipts  and  expenditures  prior  to  that  time.  These 
accounts  showed  the  various  items  which  were  col- 
lected and  delivered  without  any  order  of  court,  in- 
cluding the  $10,000  collected  July  1,  1910,  on  the  Inter 
Ocean  Company  coupons.  There  is  no  evidence  in  the 
record  tending  to  show  that  the  slightest  objection  was 
ever  made  by  the  court  or  the  executor  to  delivery  of 
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these  coupons  without  an  order  of  the  Probate  Court. 
Prior  to  the  trial  of  the  case  in  the  Circuit  Court,  the 
executor  made  a  motion  to  dismiss  the  appeal  upon  the 
groimd  that  the  matter  could  not  be  reviewed  by  ap- 
peal in  the  Circuit  Court  on  a  trial  de  novOt  but  that 
the  case  should  have  been  taken  by  a  writ  of  error  to 
the  Appellate  Court,  or  to  the  Supreme  Court  of  the 
State.  We  hold  that,  under  the  statute  on  this  subject, 
the  appeal  was  properly  taken  to  the  Circuit  Court 
and  the  court  did  not  err  in  denying  the  motion  to  dis- 
miss the  appeal.  The  statute  (paragraph  3269,  Jones 
&  Addington's  Statutes)  is  as  follows: 

**  Appeals  may  be  taken  from  the  final  orders,  judg- 
ments and  decrees  of  the  probate  courts  to  the  circuit 
courts  of  their  respective  counties  in  all  matters  ex- 
cept in  proceedings  on  the  application  of  executors, 
administrators,  guardians  and  conservators  for  the 
sale  of  real  estate,  upon  the  appellant  giving  bond  and 
security  in  such  amount  and  upon  such  condition  as 
the  court  shall  approve,  and  upon  such  appeal  the  case 
shall  be  tried  de  novo/' 

This  statute  gives  the  right  of  appeal  in  all  matters 
other  than  the  specifically  excepted  cases,  and  it  must 
be  conceded  that  the  present  case  is  not  one  of  the 
excepted  cases.  See  also  Randolph  v.  People,  130 
111.  533.  The  order  here  was,  as  in  the  Randolph  case, 
an  order  to  pay  a  specific  sum  of  money  within  ten 
days,  in  default  whereof  execution  should  issue.  An 
appeal  was  taken  in  that  case  to  the  Circuit  Court 
which  dismissed  the  appeal  upon  the  ground  that  it  did 
not  lie  in  such  a  case.  The  Supreme  Court  held  this 
was  error;  that  the  appeal  was  properly  taken  to  the 
Circuit  Court.  The  distinction  between  civil  and  crim- 
inal contempt  in  this  State  is  elaborately  discussed  in 
People  V.  Diedrich,  141  111.  665;  O'Brien  v.  People, 
21fi  111.  354;  Franklin  Union  No.  4  v.  People,  220  111. 
355;  Flannery  v.  People,  225  111.  62;  Hake  v.  People, 
230  lU.  174.    Under  the  rulings  in  those  cases,  the  pro- 
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ceeding  in  the  case  under  review  was  a  civil  contempt, 
and  it  seems  to  be  clear  from  the  above  cited  author- 
ities that  the  course  of  procedure,  both  in  the  lower 
courts  and  in  all  reviewing  courts,  is  in  accordance 
with  that  pursued  in  any  other  civil  proceeding,  and 
the  appeal  was  properly  taken  to  the  Circuit  Court. 
The  trial  in  the  Circuit  Court  is,  by  statute,  a  trial  de 
novo.  The  Circuit  Court  does  not  sit  in  review  of  the 
Probate  Court.  The  record  shows,  we  think,  that  the  ex- 
ecutor and  the  custodian  at  all  times  construed  the 
order  appointing  the  custodian  as  not  requiring  any 
authority  from  the  court  to  receive  payment  of  a  secu- 
rity and  to  deliver  the  security  paid.  The  court 
adopted  the  same  construction  for  the  various  pay- 
ments so  made  and  reported  to  the  court  in  the  ex- 
ecutor's accounts  and  the  court,  at  no  time,  dissented 
therefrom.  Moreover,  in  the  only  case  in  which  the 
attention  of  the  court  was  called  to  the  fact  that  secu- 
rities were  delivered  without  an  order  of  the  court, 
which  was  a  sale  and  not  a  payment,  no  action  what- 
ever was  taken  by  the  court  either  against  the  executor 
or  the  custodian.  Parties  and  courts  are  bound  by  the 
construction  which  they  place  upon  their  orders,  and 
after  the  party  complained  of  has  acted  in  reliance 
upon  that  construction,  they  cannot,  at  least  in  a  sum- 
mary contempt  proceeding,  repudiate  such  construc- 
tion. We  think  the  order  should  not  be  construed  as 
preventing  acts  which  would  not  injure  the  estate  but 
would  benefit  it.  The  coupons  were  delivered  by  the 
custodian  in  accepting  payment  thereof,  which  the  debt- 
or had  a  right  to  make.  The  coupons  being  in  the 
possession  of  the  respondent  and  the  respondent  hav- 
ing demanded  payment  thereof,  the  debtor,  for  his  own 
protection,  had  the  right  to  pay  them.  He  had,  at  the 
same  time,  the  corresponding  right  to  demand  the 
coupons  when  they  were  paid.  The  executor  having 
placed  the  construction  on  the  order,  which  the  record 
shows  he  did,  and  the  parties  having  acted  upon  such 
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construction,  the  executor  should  not  now  be  heard  to 
contend  that  there  is  a  different  construction  and  in- 
voke the  extraordinary  remedy  of  contempt  proceed- 
ings against  the  custodian. 

The  trial  court  held,  and  we  think  correctly,  that  the 
order  appointing  the  custodian  was  modified  by  a  tacit 
agreement  between  the  executor  and  the  custodian, 
particularly  in  this  case  where  the  coupons  were  deliv- 
ered to  the  debtor  on  the  payment  thereof  by  it  in  the 
ordinary  course  of  business  in  handling  such  obliga- 
tions, and  where  no  loss  or  injury  resulted  to  the 
estate.  The  practice  pursued  in  numerous  other  cases 
by  the  executor  and  the  custodian  indicates  clearly 
that  although  there  was  no  written  agreement  on  the 
subject,  there  was  a  tacit  agreement  between  the  ex- 
ecutor and  the  custodian  that  no  order  of  court  need 
be  required  to  deliver  an  obligation  when  it  was  paid. 
The  executor  seeks  to  have  the  custodian  punished, 
not  for  the  violation  of  a  court  decree,  but  for  the 
violation  of  a  decree  as  niodified  by  what  was  virtually 
a  private  agreement  between  himself  and  the  custodian. 

In  Encyclopaedia  Britannica  Co.  v.  Werner  Co.,  172 
Fed.  1012,  an  injunction  was  issued,  but  there  were 
agreements  entered  into  between  the  parties  materially 
modifying  the  provisions  of  the  injunction,  and  the 
Britannica  Company,  as  the  court  held,  virtually  asked 
the  court  to  punish  the  Werner  Company  and  its  of- 
ficers, not  for  their  disobedience  of  the  decree  as  it 
was  pronounced  by  the  court,  but  for  their  failure  to 
observe  the  decree  in  the  manner  privately  agreed  on 
by  the  parties  to  the  suit,  and  held  that  the  jurisdic- 
tion to  impose  a  fine  on  a  violator  of  a  decree  of  in- 
junction should  not  be  exercised  in  such  a  case.  See 
also  Holhrooh  v.  Ford,  153  HI.  633. 

As  to  the  right  of  the  Inter  Ocean  Company  to  pay 
or  tender  payment  of  the  disputed  coupons  after  de- 
mand made  by  the  trustee,  we  entertain  no  doubt.  In 
Central  Trust  Co.  of  Illinois  v.  Owsley,  No.  19,527, 
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ante,  p.  505,  we  have  held,  on  the  same  state  of  facts, 
in  our  opinion  filed  at  this  term,  that  the  Inter  Ocean 
Company  had  the  right  to  tender  payment  and  to  pay 
the  conpons  to  the  Trust  Company.  We  will  not  enter 
into  a  discussion  of  that  question  further  than  to  say 
that  when  the  coupons  were  first  presented  for  pay- 
ment, the  executor  clearly  constituted  the  Trust  Com- 
pany his  agent  to  receive  payment.  It  was  also  the 
agent  which  received  payment  of  the  next  preceding 
set  of  coupons.  The  executor  was  not  in  the  State  on 
November  28,  1911,  and  the  Inter  Ocean  Company 
naturally  assumed,  and  had  a  right  to  assume,  that 
the  Trust  Company,  which  had  the  actual  possession 
of  the  coupons,  was  the  agent  of  the  executor  for  the 
purpose  of  receiving  payment  of  such  coupons;  and 
the  Trust  Company  naturally,  under  the  circumstances, 
assumed  that  it  had  authority  to  receive  the  money 
and  deliver  the  coupons  upon  which  it  had  demanded 
payment  at  the  request  of  the  executor  and  on  his  be- 
half. If  the  payment  made  to  the  Trust  Company  was 
an  authorized  payment,  it  is  clear  the  delivery  of  the 
coupons  was  a  wholly  innocuous  act,  for,  being  paid, 
the  papers  were  valueless,  except  as  evidence  of  pay- 
ment. If  the  payment  of  the  money  to  the  trustee  was 
not  a  payment  of  the  coupons,  it  was  in  equity  a  good 
tender,  and  until  withdrawn  it  remained  a  good  tender, 
thus  cutting  off  any  power  or  right  of  proceedings  on 
the  part  of  the  executor  or  trustee  based  on  the  matu- 
rity of  the  coupons  and  nonpajTnent  thereof.  What- 
ever wrong  was  done  and  whatever  injury  was  caused, 
it  was  not  done  or  caused  by  the  delivery  of  the  cou- 
pons (which  is  the  only  thing  claimed  to  be  con- 
temptuous), but  by  the  receipt  of  payment  and  the 
refusal  to  mature  the  principal  of  the  bonds,  neither 
of  which  could  under  any  circumstances  constitute  con- 
tempt. 
The  decree  of  the  Circuit  Court  is  aflSrmed. 

Affirmed. 
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Mb.  Justice  Gbidlby,  not  being  a  member  of  this 
court  when  this  case  was  decided^  took  no  part  in  its 
consideration. 


Citizens  Bank  of  Tifton,  Appellant,  y.  Adam  SeklUo 

Lumber  Company,  Appellee. 

Gen.  No.  19,741. 

1.  Sales,  f  320* — when  Imyer  not  entitled  to  recoup  for  freight 
paid.  In  an  action  to  recover  the  purchase  price  of  a  shipment  of 
lumber,  where  by  the  terms  of  the  contract  the  lumber  was  to  be 
shipped  to  the  buyer,  held  that  defendant  was  not  entitled  to  re- 
coup for  freight  paid  where  there  was  nothing  said  in  the  order 
as  to  the  payment  thereof. 

2.  Sales,  §  829* — when  evidence  insufficient  to  cMow  recoupment 
of  damages  for  breach  of  contract.  In  an  action  for  the  purchase 
price  of  several  shipments  of  lumber,  held  error  to  allow  defendant 
to  recoup  damages  for  breach  of  the  contract  in  not  delivering  the 
balance  of  the  shipments  contracted  for,  where  no  proof  was  made 
of  the  market  value  thereof  at  the  time  of  the  breach,  or  the 
amount  of  the  lumber  which  defendant  was  entitled  to  have 
shipped. 

3.  Sales,  f  376* — measure  of  damxiges  for  failure  to  deliver. 
The  true  measure  of  damages  for  failure  to  deliver  lumber  or  any 
commodity  in  accordance  with  the  terms  of  the  contract  is  the 
difference  between  the  contract  price  at  the  time  of  the  breach 
and  the  market  price,  taking  into  consideration  the  quantities 
contracted  for. 

4.  Sales,  §  124* — when  reasonable  time  for  delivery  presumed. 
Where  a  contract  for  a  shipment  of  lumber  does  not  specify  the 
time  when  the  shipment  is  to  be  made,  or  the  time  for  delivery, 
there  is  a  legal  presumption  that  the  lumber  was  to  be  delivered 
within  a  reasonable  time,  and  parol  evidence  is  inadmissible  to 
controvert  the  presumption. 

5.  Sales,  §  59* — when  contract  of  sale  severable.  A  written 
order  for  lumber  specifying  the  number  of  cars,  the  character  of 
the  lumber  to  be  loaded  therein  and  the*  prices  to  be  paid  therefor, 

*See  Illinois  Notes  Digest,  Yob.  XI  to  XV,  and  CnmnlatiTO    Quarterly, 
topic  and  Mctlon  number. 


536  Appellate  Coubts  of  Illinois. 

Cltisens  Bank  r.  Adam  Schlllo  Lumber  Ck>.,  188  IlL  App.  535. 

held  to  constitute  a  severable  contract  so  that  a  separate  cause  of 
action  would  arise  on  the  invoice  of  each  shipment  delivered  to 
the  purchaser. 

6.  AssiGNMEinB,  I  29* — when  not  affected  by  equities  arising  he- 
ttoeen  original  parties.  The  liability  on  assigned  invoices  for  lum- 
ber sold  is  not  affected  by  any  equities  arising  between  the  assignor 
and  shipper  after  notice  of  the  assignment 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Newcomer,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  and  remanded.  Opinion 
filed  October  6,  1914. 

Adams,  Cbews,  Bobb  &  Wesgott,  for  appellant;  E. 
0.  TouBjB,  of  coTinseL 

Abnold  Tbipp,  for  appellee;  James  W.  Bbeen,  of 
counsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

On  May  9, 15,  20  and  26, 1911,  the  Atlantic  Lumber 
Company  of  Tifton,  Georgia,  consigned  and  invoiced 
to  the  appellee,  Adam  Schillo  Lumber  Company,  de- 
fendant, six  carloads  of  lumber.  The  various  invoices 
were,  upon  consignment,  assigned  to  the  Citizens  Bank 
of  Tifton,  appellant,  plaintiff  below.  Five  of  the  as- 
signed invoices  were  in  the  form  of  orders  on  the  de- 
fendant to  pay  the  account  to  the  order  of  the  plaintiff. 
The  other  assignment  was  by  express  assignment  in 
writing  to  the  plaintiff.  On  receipt  of  the  invoices  by 
the  defendant,  the  same  were  acknowledged  as  shown 
by  letters  to  plaintiff  offered  in  evidence. 

After  demand  for  payment  and  refusal,  this  suit 
was  instituted  in  the  Municipal  Court,  predicated  upon 
these  invoices  and  the  assignments  thereof.  As  a  de- 
fense to  the  action,  the  defendant  alleged  that  the  in- 
voices sued  upon  covered  lumber  shipped  by  the  plain- 
tiff's assignor  under  a  contract  providing  for  delivery 

•Sm  nilnoli  Notes  IMs«fl,  Vols.  XI  to  XV,  and  CnmolatlTO    QiiArtorly, 
topic  and  oeetion  nmabOT. 
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to  the  defendant  of  sixty-four  carloads  of  lumber, 
which  contract,  before  the  compliance  with  the  terms 
thereof,  was  abandoned  by  the  Atlantic  Lumber  Com- 
pany;  and  that  the  failure  on  the  part  of  the  plaintiff  ^s 
assignor  to  comply  with  its  contract  damaged  the  de- 
fendant to  the  extent  of  $728,  for  which  sum  the 
defendant  claimed  the  right  to  recoup  as  against  the 
plaintiff,  which  sum,  together  with  the  amount  paid 
by  the  defendant  for  freight  and  a  small  allowance 
for  ** shorts'*  and  ''rejects,**  deducted  from  the  amount 
claimed  by  the  plaintiff,  left  a  balance  due  to  the  plain- 
tiff of  $307.18,  which  the  defendant  signified  its  willing- 
ness to  pay. 

The  order  alleged  by  the  defendant  to  have  been 
given  to  the  Atlantic  Lumber  Company  for  the  delivery 
to  it  of  the  sixty-four  cars  of  lumber  was  introduced 
at  the  hearing  and  was  received  in  evidence. 

On  the  trial  the  plaintiff  agreed  to  allow  the  amount 
claimed  by  the  defendant  for  ''shorts**  and  "rejects** 
on  the  lumber  covered  by  the  invoices  sued  on.  A  jury 
was  waived  and  the  cause  was  tried  before  the  court. 
On  the  trial  the  court  was  asked  to  hold  that  the 
memorandum  of  sale,  being  defendant  *s  Exhibit  1,  as 
treated  by  the  parties,  constitutes  a  severable  contract. 
This  holding  was  refused  by  the  court.  The  order  of 
the  defendant  was  dated  March  9, 1911,  on  the  Atlantic 
Lumber  Company,  to  ship  to  the  defendant  by  the  C, 
M,  &  St.  P.  By.  Co.,  sixty-four  cars  of  lumber,  as  fol- 
lows: 
"2  cars  2x4  #1—14'  Sissie  $18.00 
5    "     2x4      "—16'     "  18.50 

2    "     2x4     "—18'     "  19.00 

2    "     2x4      "—20'     "  19.00 

2    "      2x6      "—12'     "  17.00    •    •    •*» 

and  so  on,  specifying  the  number  of  cars  and  the  prices 
to  be  paid  therefor.  This  order  was  accepted  by  the 
Atlantic  Lumber  Company.  The  order  did  not  specify 
the  time  when  the  shipments  were  to  be  made  or  the 
time  for  delivery.    In  the  absence  of  such  time  being 
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fixed,  the  law  will  raise  the  presumption  that  the 
lumber  was  to  be  delivered  within  a  reasonable  time, 
and  parol  evidence  to  controvert  this  legal  presump- 
tion is  inadmissible.  Union  Spec.  Sew.  Mach,  Co.  v. 
Lockwood,  110  HI.  App.  387;  Driver  v.  Ford,  90  111. 
595.  The  written  order  contains  all  the  elements  of 
a  contract  and  was  a  contract  in  writing.  One  of  the 
vital  questions  in  the  case  is  whether  or  not  the  con- 
tract of  sale  is  severable.  In  Bank  of  Antigo  v.  Union 
Trust  Co.,  149  HI.  343,  the  Court  quotes  from  Parsons 
on  Contracts  with  approval,  as  follows : 

'*If  the  part  to  be  performed  by  one  party  consists 
of  several  distinct  and  separate  items,  and  the  price 
to  be  paid  by  the  other  is  apportioned  to  each  item  to 
be  performed,  or  is  left  to  be  implied  by  law,  such  a 
contract  will  generally  be  held  to  be  severable.*' 

In  Keeler  v.  Clifford,  165  111.  544,  the  Court  said: 

''The  question,  whether  a  contract  is  entire  or  sev- 
erable, cannot  be  determined  by  any  precise  rule,  but 
must  depend  upon  the  intention  of  the  parties,  which 
in  each  case  is  ascertained  from  the  language  em- 
ployed, and  the  subject  matter  of  the  contract.  *If 
the  part  to  be  performed  by  one  party  consists  of  sev- 
eral distinct  and  separate  items,  and  the  price  to 
be  paid  by  the  other  is  apportioned  to  each  item  to  be 
performed,  or  is  left  to  be  implied  by  law,  such  a  con- 
tract will  generally  be  held  to  be  severable.  And  the 
same  rule  holds,  where  the  price  to  be  paid  is  clearly 
and  distinctly  apportioned  to  different  parts  of  what 
is  to  be  performed,  although  the  latter  is  in  its  nature 
single  and  entire.  * '  * 

Under  the  above  cited  authorities,  the  trial  court 
erred  in  refusing  to  hold  that  the  contract  in  question 
was  a  severable  contract.  The  trial  court  also  refused 
to  hold  that  the  memorandum  of  sale,  defendant's  Ex- 
hibit 1,  constitutes  of  itself  a  contract.  This  ruling  of 
the  court  was  erroneous. 

It  follows  from  what  we  have  said  in  regard  to  the 
contract  that  each  shipment  thereunder  gave  rise  to  a 
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separate  and  distinct  cause  of  action.  Each  shipment 
created  of  itself  a  contract  or  chose  in  action,  and  was 
the  subject  of  an  assignment.  Rothschild  Bros.  v. 
Wise,  81  HI.  App.  95.  In  Mechem  on  the  Law  of  Sales, 
vol.  2,  sec.  1163,  the  author  says: 

*'If,  under  this  rule  (rule  laid  down  by  Parsons)  the 
contract  is  severable,  the  seller  may  recover,  in  any 
event  for  the  part  delivered,  leaving  the  other  to  his 
remedy  by  recoupment  or  action  for  the  damages  sus- 
tained by  non-delivery  of  the  residue.'* 
And  in  section  1164,  the  same  author  says : 
*'The  rule  stated  by  Mr.  Parsons  is  simply  a  recogni- 
tion of  the  fact  that  there  may  be  contracts  in  which 
*  although  the  agreement  is  entire,  the  performance  is 
severable, '  or,  as  it  has  been  otherwise  expressed,  that 
there  may  be  a  contract  which  may  be  'one  and  entire 
in  its  origin,  and  yet,  looking  to  the  performance  of 
different  things  at  different  times,  it  may  be  severable 
in  its  operation. '  * ' 

The  six  invoices  sued  upon  in  this  case  are  each  an 
independent  cause  of  action.  The  invoices  were  re- 
ceived by  the  defendant  and  acknowledgment  was 
made  by  the  defendant  of  the  receipt  of  the  lumber  to 
the  plaintiff,  stating  that  it  would  pay  the  amount 
direct  to  the  Citizens  Bank  of  Tifton.  The  several 
shipments  shown  by  the  invoices  became  wholly  exe- 
cuted on  delivery  thereof  to  the  carrier  designated  in 
the  order,  by  the  Atlantic  Lumber  Company,  and  upon 
the  invoices  being  assigned,  they  constituted  separate 
causes  of  action  for  the  amount  of  each  shipment. 
Each  invoice  and  the  acceptance  by  the  defendant  of 
the  lumber  became  a  separate  and  severable  contract 
which  gave  rise  to  a  separate  cause  of  action.  The 
liability  of  the  defendant  for  the  purchase  price  of  the 
lumber  became  absolute  upon  the  delivery  thereof,  as 
above  stated,  and  the  liability  therefor  was  not  affected 
by  any  equities  arising  between  the  assignor  and  the 
defendant  subsequent  to  notice  by  the  assignee  of  the 
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several  assignments.  Under  the  Statute  (chapter  110, 
sec.  18,  Kurd's  B.  S.  1911,  J.  &  A.  1[  8555),  the  invoices 
were  not  subject  to  any  equities  arising  after  notice  of 
the  assignment.  Chicago  Title  <&  Trust  Co,  v.  Smith 
158  111.  417;  Pearson  v.  Lwcht,  199  HI.  475.  The  reo- 
ord  does  not  disclose  that  any  default  existed  upon  the 
original  contract  on  the  part  of  the  Atlantic  Lumber 
Company  at  the  time  the  assignments  in  question  were 
made,  nor  at  the  time  the  notice  of  assignment  was 
given  to  the  defendant ;  on  the  contrary,  the  defendant, 
upon  the  receipt  of  notice  of  the  assignment,  promised 
that  it  would  pay  the  plaintifif  direct.  It  appears  that 
the  six  consignments  sued  upon  were  shipped  and  re- 
ceived by  the  defendant ;  under  the  contract,  a  total  of 
twelve  cars  had  been  received.  As  to  whether  the  re- 
maining six  cars  were  received  before  or  after  the 
receipt  of  the  cars  sued  on  is  not  shown.  If  it  be  as- 
sumed that  the  remaining  six  cars  were  received  later 
than  the  six  cars  in  question,  it  constitutes  a  complete 
answer  to  any  question  that  may  be  made  as  to  default 
prior  to  the  notices  of  assignments  in  question.  If  the 
remaining  six  cars,  on  the  other  hand,  were  received 
prior  to  the  cars  in  question,  that  would  not  determine 
in  any  manner  the  question  of  default  except  in  plain- 
tiff's favor,  as  an  acceptance  of  these  six  cars  would 
be  itself  a  waiver  of  the  default.  But  it  is  suflScient 
to  say  that  the  record  is  entirely  barren  of  any  evi- 
dence of  default  at  the  time  notices  of  assignments 
were  given  to  defendant. 

The  theory  on  which  the  defendant  bases  its  right 
to  recoup  against  the  plaintiff  is  the  failure  of  the 
plaintiff's  assignor  to  ship  more  than  twelve  cars  of 
lumber.  There  is  no  question  made  in  the  record  but 
that  the  Atlantic  Lumber  Company  failed  to  comply 
with  its  contract  to  ship  thereunder  the  balance  of 
fifty-two  cars  of  lumber  to  the  defendant  Failure, 
however,  on  the  part  of  the  Atlantic  Lumber  Company 
to  ship  the  balance  of  the  cars  of  lumber  could  not 
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give  rise  to  a  right  of  recoupment  on  the  part  of  de- 
fendant against  the  six  invoices  in  question ;  for  it  does 
not  appear  in  the  record  that  this  failure  occurred  be- 
fore the  consignments  in  question  and  notices  of  the 
assignments  thereof  to  the  plaintiff  were  given,  and 
even  if  it  did  occur  before  such  notices  were  given, 
the  acceptance  of  the  lumber  by  the  defendant  and  the 
promises  by  the  defendant  to  the  plaintiff  to  pay  for 
the  lumber  waived  any  right  to  recoup  for  the  failure 
of  the  Atlantic  Lumber  Company  in  the  shipment  of 
fifty-two  cars  of  lumber,  for  the  reason  given  above. 
But,  a  further  answer  to  the  contention  of  the  right 
to  recoup  in  this  case  is  based  upon  the  evidence  of- 
fered on  behalf  of  the  defendant.  There  is  no  evidence 
in  the  record  establishing  defendant's  claim  that  it 
was  damaged  to  the  extent  of  the  sum  of  $728.  No 
proof  was  made  of  the  market  value  of  the  lumber. 
Proof  was  made  that  the  defendant  paid  $1  more  per 
thousand  than  the  contract  called  for.  That  was  in- 
competent evidence  and  did  not  tend  to  prove  dam- 
ages. The  true  measure  of  damages  for  failure  to 
deliver  lumber,  or  any  other  commodity,  in  accordance 
with  the  terms  of  a  contract,  is  the  difference  between 
the  contract  price  at  the  time  of  the  breach  and  the 
market  price,  taking  into  consideration  the  quantities 
contracted  for.  No  proof  was  made  in  this  case  of 
the  market  value  at  the  time  of  the  alleged  breach,  or 
of  the  amount  of  lumber  which  the  defendant  was  en- 
titled to  have  shipped.  It  was  error  to  allow,  as 
against  the  claims  sued  on,  the  $728,  for  there  was  no 
foundation  for  such  allowance  in  the  evidence.  It  was 
also  error  to  allow  payments  of  freight  to  be  recouped 
or  deducted.  By  the  terms  of  the  contract,  the  lumber 
was  to  be  shipped  at  Sparks,  Georgia,  to  the  defendant 
at  Chicago.  When  the  Atlantic  Lumber  Company 
delivered  the  lumber  to  the  C,  M.  &  St.  P.  Ry.  Co.,  it 
was  delivered  to  the  defendant.  Nothing  is  said  in 
the  order  as  to  the  payment  of  freight.  A.  J.  Neimeyer 
Lumber  Co.  v.  Burlington  <&  M.  River  R.  Co.^  54  Neb, 
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321;  City  of  Carthage  v.  Duvdll,  202  HI.  234;  Lake 
Shore  £  M.  S.  Ry  Co,  v.  National  Live  Stock  Bank, 
178  111.  506.  It  follows  from  what  we  have  said  that 
the  court  erred  in  admitting  parol  evidence  of  the  con- 
tract. The  conversations  between  the  parties,  before 
the  order  was  reduced  to  writing,  were  merged  in  the 
order,  and  it  became  a  complete  contract  in  writing. 

Other  errors  based  upon  the  refusal  to  hold  proposi- 
tions of  law  presented  by  the  plaintiff  were  committed 
by  the  trial  court,  but  we  think  it  unnecessary,  in  view 
of  what  we  have  said,  to  discuss  them  in  detail. 

The  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial. 

Reversed  and  remanded. 


In  the  matter  of  the  Estate  of  Matthans  Hempfling^ 

Deceased. 

Andrew    Hempfling,    Executor,    Appellee,   t.   Emily 

Hempfling  et  al.,  Appellants. 

Gen.  No.  19,786.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Probate  Court  of  Cook  county;  the  Hon.  Charles 
S.  Cutting,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1918.    AiBrmed.    Opinion  filed  October  6,  1914. 

Statement  of  the  Case. 

Petition  by  Andrew  Hempfling,  executor  of  the  last 
will  and  testament  of  Matthans  Hempfling,  deceased, 
for  an  order  to  sell  real  estate  to  pay  debts  and  the 
widow's  award.  From  an  order  entered  granting  the 
prayer  of  the  petition,  Emily  Hempfling  and  others 
appeal. 
The  following  are  the  provisions  of  the  will  involved : 
'*  First — That  after  all  my  just  debts  and  funeral 
expenses  are  paid, — 


Chicago — ^Fiest  Distbict — Octobeb,  1914,       543 

Hempfllng  v.  Hempfling,  188  111.  App.  542. 

I  give,  devise  and  bequeath  to  my  wife,  Emily 
Hempfling,  my  'Real  estate'  and  *  Bakery  Business'  at 
number  1701  West  Erie  street,  in  the  city  of  Chicago 
and  County  of  Cook  and  State  of  Illinois.  Providing 
that  said  Emily  Hempfling  should  get  married  again, 
or  in  the  event  of  the  death  of  said  Emily  Hempfling, 
my  wife,  the  above  mentioned  real  estate  and  bakery 
business  shall  be  held  in  trust  for  my  two  children, 
Andrew  Hempfling  also  Helen  Hempfling,  minors,  who 
reside  with  my  wife,  Emily  Hempfling,  at  number  1701 
West  Erie  street,  in  the  city  of  Chicago,  County  of 
Cook  and  State  of  Illinois,  until  they  shall  become  of 
age,  each  to  have  share  and  share  alike. 

Second — I  bequeath  to  my  sister,  Barbara  Hempf- 
ling, residing  in  the  city  of  Statsteinak,  Bavaria, 
Europe,  the  sum  of  Five  Hundred  Dollars. 

Third — ^I  bequeath  to  the  Catholic  Church  at  the 
town  of  Hohenberg,  Germany,  the  sum  of  Five  Hun- 
dred Dollars. 

Fourth — I  bequeath  to  Alexian  Brothers  of  Chicago, 
in  the  city  of  Chicago  and  County  of  Cook  and  State 
of  Illinois,  the  sum  of  Five  Hundred  Dollars. 

Fifth — ^I  have  set  aside  Five  Hundred  Dollars  for 
all  expenses  incurred  in  my  last  illness  and  death,  the 
same  moneys  as  I  have  bequeathed  above  is  deposited 
in  the  First  National  Bank,  making  a  total  of  Two 
Thousand  Dollars,  and  the  said  First  National  Bank 
is  located  at  the  northwest  comer  of  Dearborn  and 
Monroe  streets  in  the  city  of  Chicago  and  the  State  of 
Illinois. '  * 

Abnold  Tbipp,  for  appellant  Emily  Hempfling. 

Mancha  Bbuggemeteb,  for  appellee  Andrew  Hempf- 
ling. 

Fbedebick  Maybb,  for  appellee  Catholic  Church  at 
Town  of  Hohenberg,  Germany. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.      EXEODTOBB    AND   ADMINISTBATOBS,    (    379* — WJten  peTSOnOl  pTOp" 

erty  not  primary  fund  far  payment  of  debts.  Ordinarily,  personal 
property  is  the  primary  fund  for  the  payment  of  debts  and  general 
legacies,  unless  a  contrary  intention  appears  in  the  will;  but  where 
from  the  whole  will  it  appears  by  express  language  or  necessary 
implication  that  a  particular  portion  of  the  estate  is  to  be  the 
primary  fund  for  the  payment  of  debts,  the  remainder  of  the  estate 
will  be  exonerated  from  the  burden. 

2.  Wills,  f  489* — when  construed  as  charging  real  estate  with 
payment  of  debts.  Where  a  will  reads,  "That  after  all  my  Just 
debts  and  funeral  expenses  are  paid,  I  give,  devise  and  bequeath 
to  my  wife,"  certain  real  estate,  and  there  are  clauses  following 
which  dispose  of  all  the  testator's  money  in  a  bank,  Jield  It  was 
clearly  the  intention  of  the  testator  to  charge  his  real  estate  with 
the  payment  of  debts,  and  that  the  Probate  Ck>urt  had  power  to 
order  a  sale  of  the  realty  to  pay  the  debts  and  widow's  awards 
though  the  personal  estate  was  sufficient  to  pay  the  sama 


Samuel  Arion  Lewls^  Appellant,  y.  Harris  Trust  &  Say- 
ings Bank  and  Paul  W.  Chapman,  Appellees. 

Gen.  No.  19,848. 

1.  Contracts,  f  144* — when  not  void  as  against  public  policy. 
A  contract  employing  a  person  to  go  to  a  city  and  deliyer  public 
addresses  and  to  advocate  before  city  improvement  associations  the 
desirability  of  the  city  voting  a  bond  issue  bearing  a  sufficient  rate 
of  interest  to  make  the  bonds  salable  to  carry  out  the  purpose  of 
the  city  water  board  to  purchase  a  water  plant,  the  object  of 
the  employment  being  to  enable  and  help  his  principal  to  purchase 
such  bond  issue  or  such  portion  thereof  as  could  be  obtained  in 
case  they  were  issued,  held  not  void  as  against  public  policy. 

2.  Ck)NTBACTS,  §  144* — when  not  void  as  against  public  policy. 
Where  a  contract  is  made  by  an  agent  to  address  himself  to  prop- 
erty owners  on  a  subject  in  which  the  principal  who  employs  the 
agent  is  interested  for  gain,  when  the  property  owners'  consent 
is  necessary  to  the  action  of  an  official  representative  body,  and 
when  it  does  not  appear  that  the  contract  contemplates  the  exercise 
of  personal  solicitation  or  personal  Influence,  or  the  acting  by  the 
agent  in  a  secret  manner,  require  any  services  at  all  with  the 

•8m  nilnoto  NotM  DlfMt,  Vols.  ZI  to  Xy,  and  CnmolattT*  QuHtarly,  mb* 
l«pto  And  Mctlon  niunbcr. 
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ofiQclal  representative  body,  but  on  the  other  hand,  the  services 
are  to  be  performed  openly  and  publicly,  and  without  the  use  of 
money,  such  a  contract  Is  good  and  valid  and  not  against  public 
policy. 

3.  Contracts,  §  186* — determination  of  public  policy  of  State. 
The  public  policy  of  a  State  Is  to  be  found  in  its  constitution  and 
statutes,  and  when  cases  arise  concerning  matters  upon  which  they 
are  silent,  then  in  its  judicial  decisions  and  the  constant  practice 
of  its  government  officials. 

4.  Municipal  Coubt  or  Chicago,  8  13* — presumption  on  motion 
to  strike  statement  of  claim.  In  an  action  in  the  Municipal  Court 
based  on  a  written  contract,  where  it  cannot  be  presumed  from 
the  contract  as  set  out  in  the  statement  of  claim  that  it  is  illegal, 
on  a  motion  to  strike  the  statement  of  claim  from  the  files  the 
contract  will  be  presumed  legal,  and  it  is  for  the  defendant  to 
make  its  illegality  apparent 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jambs  C. 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
October  6,  1914. 

Warwick  A.  Shaw  and  Lewis  C.  Ball,  for  appellant. 

Theodobb  Chapman  and  Chables  LeBot  Bbown,  for 
appellees. 

Mb.  Justice  Sboth  delivered  the  opinion  of  the 
court. 

By  this  appeal  the  appellant,  plaintiff  below,  seeks 
to  reverse  a  judgment  of  the  Municipal  Court,  striking 
the  plaintiff's  second  amended  statement  of  claim 
from  the  files  and  entering  judgment  in  favor  of  the 
defendants  and  against  the  plaintiff. 

By  the  rules  of  the  Municipal  Court  of  Chicago,  the 
statement  of  claim  in  first-class  cases  shall  be  filed  in 
place  of  regular  pleadings.  The  action  was  in  as- 
sumpsit for  the  value  of  services  which  the  plaintiff 
alleged  were  performed  by  him  on  behalf  of  the  de- 
fendants under  an  oral  contract.  The  motion  to  strike 
was  in  the  nature  of  a  demurrer  to  the  plaintiff's  sec- 

•8m  minola  Note*  Dlsest,  Vols.  ZI  !•  XV,  and  CnmnlAtlTe,  Quartorlj,  muii« 
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ond  amended  statement  of  claim,  and  plaintiff  objected 
to  the  granting  of  the  motion,  and  stood  by  his  amended 
statement  of  claim.  The  question  thus  presented  is 
whether  the  second  amended  statement  of  claim  pre- 
sents a  good  cause  of  action. 

The  questions  presented  and  discussed  by  counsel 
in  their  printed  and  oral  arguments  is  whether  the 
agreement  set  forth  in  the  second  amended  statement 
of  claim  is  or  is  not  contrary  to  public  policy  and  void. 
No  other  question  on  the  validity  of  the  alleged  con- 
tract, save  that  of  public  policy,  could  be  raised  legally, 
we  think,  for  the  reason  that  the  plaintiff  relies  in  his 
statement  of  claim  upon  a  quantum  meruit  for  the 
value  of  his  services  accepted  by  the  defendants.  At 
all  events,  counsel  on  both  sides  agree  that  the  public 
policy  question  is  the  only  question  presented  by  the 
record,  and  that  the  statements  of  claim  were  stricken 
on  the  ground  that  the  agreement  set  out  was  such  a 
contract  as  the  courts  will  refuse  to  enforce. 

It  appears  from  the  statement  of  claim  that  the 
Omaha  Water  Company  owned  a  water  plant  furnish- 
ing water  to  the  city  of  Omaha  which  it  did  not  desire 
to  sell;  that  there  was  a  '* water  board,'*  a  body  of 
public  officials,  which  had  in  view  the  purchase  of  the 
water  plant  and  had  voted  a  bond  issue  of  $6,500,000, 
bearing  interest  at  four  per  cent.,  payable  in  thirty 
years,  on  which  to  raise  the  money  necessary  for  the 
purchase  of  the  plant ;  and  this  issue  of  bonds  had  been 
approved  by  the  people  of  Omaha,  when  the  contract 
in  question  was  made.  The  issue  of  bonds  was  not 
marketable  because  of  the  low  rate  of  interest.  The 
condition  of  the  market  then  existing  favored  the  sale 
of  bonds  bearing  not  less  than  four  and  one-half  per 
cent,  interest.  If  the  bond  issue  was  made  to  bear  in- 
terest at  four  and  one-half  per  cent.,  and  the  Omaha 
Water  Company  should  change  its  attitude  and  ex- 
change its  plant  for  the  bonds,  it  might  be  possible  to 
obtain  the  bonds  directly  from  the  Water  Company, 
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and  plaintiff  was  employed  to  negotiate  on  behalf  of 
defendants  for  the  purchase  of  such  issue  or  so  much 
of  it  as  could  be  obtained.  By  the  contract,  plaintiff 
was  employed  to  deliver  public  addresses  and  to  bring 
to  the  attention  of  the  twenty-eight  improvement  asso- 
ciations of  Omaha,  composed  of  property  owners  and 
taxpayers,  the  desirability  of  a  bond  issue  bearing  in- 
terest at  the  rate  of  four  and  one-half  per  cent,  in 
order  to  carry  out  the  purpose  of  the  Water  Board  to 
purchase  the  water  plant,  and  to  do  his  work  openly 
and  not  secretly,  and  to  announce  publicly  that  he  was 
acting  on  behalf  of  defendants.  This  is,  in  substance, 
the  employment  alleged. 

The  public  policy  of  a  State  is  to  be  found  in  its 
constitution  and  statutes,  and  when  cases  arise  con- 
cerning matters  upon  which  they  are  silent,  then  in  its 
judicial  decisions  and  the  constant  practice  of  its  gov- 
ernment oflScials.  The  laws  and  public  policy  of  the 
State  permit  and  require  the  utmost  freedom  of  con- 
tracting between  competent  parties,  and  it  is  only 
where  a  contract  expressly  contravenes  the  law  or  the 
known  public  policy  of  the  State  that  courts  will  hold 
it  void.  Zeigler  v.  Illinois  Trust  S  Savings  Bank,  245 
HI.  180.  As  held  in  the  Zeigler  case:  *' There  is  no 
precise  definition  of  public  policy,  and  consequently 
no  absolute  rule  by  which  a  contract  can  be  measured 
or  tested  to  determine  whether  or  not  it  is  contrary 
to  public  policy.  Each  case,  as  it  arises,  must  be 
judged  and  determined  according  to  its  own  peculiar 
circumstances. ''  Looking  to  the  decisions  of  courts, 
where  similar  contracts  were  questioned  on  the  ground 
of  contravening  public  policy,  we  think  it  may  be  stated 
generally,  as  the  result  and  trend  of  the  decisions,  that 
where  a  contract  is  made  by  an  agent  to  address  him- 
self to  property  owners  on  a  subject  in  which  the  prin- 
cipal who  employs  the  agent  is  interested  for  gain, 
when  the  property  owners '  consent  is  necessary  to  the 
action   of  an  official  representative  body,  and  when  it 
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does  not  appear  that  the  contract  contemplates  th^ 
exercise  of  personal  solicitation  or  personal  inflnencey 
or  the  acting  by  the  agent  in  a  secret  manner,  require 
any  services  at  all  with  the  official  representative  body, 
but  on  the  other  hand,  the  services  are  to  be  performed 
openly  and  publicly,  and  without  the  use  of  money, 
such  a  contract  is  good  and  valid  and  not  against 
public  policy. 

In  Union  El.  R.  Co.  v.  Nixon,  199  HI.  235,  it  was  held 
that  an  agreement  to  pay  so  much  a  month  to  a  party 
to  obtain  frontage  consents  for  a  public  improvement 
is  not  against  public  policy,  even  though  extra  pay  is 
promised  after  the  passage  of  the  ordinance,  if  the 
party's  efforts  in  obtaining  consents  have  aided  in  the 
success  of  the  enterprise,  where  the  agent  has  nothing 
to  do  with  the  council,  or  the  passage  of  the  ordinance, 
except  to  get  property  owners'  consents. 

In  Paving  Co.  v.  Botsford,  56  Kan.  532,  it  was  held 
that  under  chapter  99  of  the  Laws  of  1887,  of  the  State 
of  Kansas,  the  action  to  be  taken  by  the  mayor  and 
council  of  a  city  of  the  first  class  with  respect  to  grad- 
ing and  paving  depended  to  a  great  extent  upon  the 
consent  of  the  owners  of  property  fronting  upon  the 
street  to  be  improved;  and  that  it  was  competent  for 
a  paving  company  to  employ  attorneys  and  agents  to 
give  legal  advice,  and  to  collect  and  present  facts  as 
to  the  character  and  superior  quality  of  the  paving 
material  which  the  company  proposed  to  put  in,  to 
make  arguments  and  openly  and  honestly  endeavor  to 
convince  the  reason  and  judgment  of  the  property 
owners  and  the  members  of  the  city  council  that  the 
interests  of  the  owners  and  the  public  would  be  best 
subserved  by  the  use  of  such  paving  material. 

In  Houlton  v.  Nichol,  93  Wis.  393,  the  plaintiff,  a 
person  of  large  experience  in  regard  to  Federal  public 
lands,  became  satisfied  that  a  certain  class  of  lands 
that  had  been  kept  out  of  the  market  on  account  of  a 
supposed  claim  under  certain  railroad  grants  could  be 
legally  thrown  open  to  settlement,  and  entered  into 
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an  agreement  with  defendant,  who  was  desirous  of  ac- 
quiring snch  lands,  to  instmct  the  latter  in  regard  to 
the  manner  of  procuring  the  same,  and  to  do  all  that 
was  necessary  to  have  such  lands  thrown  open  to  set- 
tlement, in  consideration  of  4  certain  proportion  of 
the  value  of  the  land  acquired  by  defendant.  It  was 
held  that  the  contract  was  not  per  se  invalid  as  against 
public  policy  as  a  lobbying  contract.  An  appeal  to 
reason  and  nothing  more  before  an  oflScial  or  an  official 
board  is  not  opposed  to  public  policy. 

This  question  is  discussed  in  McBratney  v.  Chandler, 
22  Kan.  692;  Kansas  Pac.  R.  Co.  v.  McCoy,  8  Kan. 
538;  Marshall  v.  Baltimore  <&  0.  R.  Co.,  16  How.  (XT. 
S.)  314;  Tool  Co.  v.  N orris,  2  Wall.  (U.  S.)  45;  Trist 
V.  Child,  21  Wall.  (U.  S.)  441,  and  many  other  cases, 
and  it  is  unnecessary  to  more  than  refer  to  them. 
There  is  no  presumption  from  the  contract  as  set  out 
in  the  statement  of  claim  that  it  was  an  illegal  con- 
tract. The  defendants  admit  having  made  the  contract 
as  alleged,  the  motion  to  strike  being  in  the  nature  of 
a  demurrer.  The  presumption  is  in  favor  of  innocence, 
and  it  is  for  the  defendants  to  make  the  illegality 
apparent. 

Appellee  relies  strongly  upon  Crichfield  v.  Bermudez 
Asphalt  Pav.  Co.,  174  111.  466.  The  grounds  upon 
which  the  contract  sued  on  in  that  case  was  held  void, 
were:  First,  that  the  appellants  therein  entered  into 
the  service  of  the  appellee  as  lobbyists,  or,  in  the  lan- 
guage of  some  of  the  cases,  as  log-rollers ;  and  second, 
that  ''the  making  of  a  contract  to  promote  the  levying 
of  a  public  assessment,  not  for  the  purpose  of  securing 
to  the  public  a  needed  improvement,  but  for  the  pur- 
pose of  enabling  a  paving  company  to  get  a  job,  is  not 
only  against  the  public  interest,  but  is  abhorrent  to  all 
proper  ideas  of  justice  and  honor.'' 

We  do  not  construe  the  contract  as  set  forth  in  the 
statement  of  claim  as  being  obnoxious  to  these  objec- 
tions. The  case  is  easily  and  clearly  to  be  distinguished 
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from  the  case  made  in  the  statement  in  many  salient 
features  which  appear  upon  a  careful  reading  of  the 
contracts  in  connection  with  the  circumstances  shown 
and  the  services  contracted  for.  Hazelton  v.  Scheckells, 
202  U.  S.  71,  involved  a  contract  of  an  entirely  differ- 
ent character  from  the  contract  before  us.  Without 
taking  the  time  to  distinguish  the  many  cases  cited  by 
counsel  for  appellee,  for  that  would  unduly  extend  this 
opinion,  we  have  reached  the  conclusion  that  the  con- 
tract sued  on  is  not  such  a  contract  as  the  courts  will 
refuse  to  enforce  on  its  face  as  alleged. 

The  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Defendant  In 
Error^  y.  Gust  Anderson^  Plaintiff  In  Error. 

Oen.  No.  20,156.    (Not  to  he  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.    Affirmed.    Opinion  filed  October  6,  1914. 

Statement  of  the  Case. 

Complainant  in  the  Municipal  Court  of  Chicago  by 
the  People  of  the  State  of  Illinois  against  Gust  Ander- 
son, charging  defendant  with  assault  and  battery  on 
Jonas  Olson.  To  reverse  a  judgment  finding  defend- 
ant guilty,  imposing  a  fine  of  $100  and  costs,  and  com- 
mitting him  to  the  House  of  Correction  until  the  fine 
and  costs  are  paid  or  worked  out  at  the  rate  of  $1.50 
per  day,  defendant  prosecutes  a  writ  of  error. 

Hectob  a.  Beoutllet,  for  plaintiff  in  error. 

Maclay  Hoyne  and  Edwaed  E.  Wn^soisr,  for  defend- 
ant in  error ;  Joseph  E.  Fahy,  of  counsel. 
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Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Absault  Ain)  BATTiBT,  (  31* — Where  proof  of  name  of  injured 
party  tufflcient.  A  conviction  for  asBault  and/ battery  held  sustained 
by  proof  in  the  record  of  the  name  of  the  injured  party,  where  it 
appeared  that  Anna  Olson  made  the  complaint  charging  the  de- 
fendant with  assault  on  Jonas  Olson,  and  the  evidence  in  the  rec- 
ord shows  that  Jonas  Olson  was  the  husband  of  the  complaining 
witness  and  the  party  who  was  struck  and  injured. 

2.  Assault  aitd  battebt,  §36* — when  judgment  of  conviction 
not  improper.  A  Judgment  finding  defendant  guilty  of  assault  and 
battery  held  not  subject  to  the  objection  that  it  required  defendant 
to  pay  money  to  the  injured  party,  where  the  record  did  not  so 
show,  it  appearing  that  the  court  attempted  to  induce  defendant 
to  pay  the  injured  party's  doctor  bill,  etc.,  but  the  proposition  was 
later  rejected. 


Charles  Chapman  y.  Charles  T.  Bichey  et  al. 

On  Appeal  of  Herbert  W.  Dnncanson^  Appellant^  y. 
Chicago  Title  &  Trust  Company,  Trustee,  et  al..  Ap- 
pellees. 

Gen.  No.  18,847.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Thbo* 
DOBE  Bbentaivo,  Judgc,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Affirmed  in  part,  reversed  in  part 
and  remanded  with  directions.  Opinion  filed  October  7,  1914.  Re- 
hearing denied  October  22,  1914. 

Statement  of  the  Case. 

Action  conmienced  by  Charles  Chapman  filing  a  bill 
against  Charles  T.  Eichey  to  foreclose  a  mechanic's 
lien  on  certain  premises  alleged  to  be  owned  by  defend- 
ant. 

The  facts  show  that  William  J.  Lukens  sold  the 
promises  to  Herbert  W.  Duncanson  and  to  secure  pay- 

•See  nilnoto  Notet  nicest.  Vols.  XI  to  XV,  and  OumuUtlve  Qumrtorlj,  lame 
tepte  Mid  teetkHi  mmber. 
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ment  of  a  part  of  the  purchase  price  took  a  mortgage 
thereon  subject  to  a  first  mortgage  bond  issue  to  be 
given  for  the  improvement  of  the  premises  by  the  erec- 
tion of  an  apartment  building  thereon.  At  the  in- 
stance of  Duncanson  the  premises  were  conveyed  to 
Charles  T.  Richey,  an  employee  of  Duncanson,  who 
appears  to  have  been  engaged  in  the  building  business. 
Duncanson  arranged  with  a  certain  loan  company  for 
the  negotiation  by  it  of  a  $40,000  bond  issue  to  be  se- 
cured by  a  first  mortgage  on  the  premises  and  the 
building  to  be  constructed  thereon,  and  Richey  then 
executed  a  trust  deed  on  said  premises  to  the  Chicago 
Title  &  Trust  Company  to  secure  the  payment  of  the 
bond  issue.  Duncanson,  then  acting  for  Richey,  con- 
tracted for  work  and  material  for  the  construction  of 
the  apartment  building.  Subsequently,  Duncanson 
made  a  partial  payment  out  of  the  proceeds  of  the 
bond  issue  to  each  of  the  several  contractors,  and 
upon  the  payment  of  said  amounts  each  of  the 
parties  signed  a  receipt  therefor  and  waiver  of  a  lien, 
which,  except  as  to  date,  amount  and  designation  of 
work,  is  identical  with  the  one  as  follows : 
**Form  4606  Waiver. 
$5,000.  Chicago,  April  27, 1906. 

Received  of  Charles  T.  Richey  Five  Thousand  and 
No/100  Dollars  to  apply  on  mason  contract  work  Con- 
tract on  building  S.  W.  Cor.  Evanston  and  Ainsley. 
The  undersigned  for  and  in  consideration  of  One  Dol- 
lar and  other  good  and  valuable  considerations,  the 
receipt  whereof  is  hereby  acknowledged,  does  hereby 
waive  and  release  any  and  all  claims  or  liens  on  said 
building  under  any  Acts  in  relation  to  mechanics '  liens, 
approved  or  in  force,  on  account  of  labor  or  materials, 
or  both,  furnished  or  which  may  be  furnished  by  the 
undersigned  for  said  premises. 

Chas.  Chapman,  Contractor. ' ' 

About  $11,000  of  the  bond  issue  of  $40,000  remained 
unexpended  in  the  hands  of  the  loan  company  and  such 
amount  Duncanson  and  Richey  directed  the  loan  com- 
pany to  pay  out  upon  the  orders  of  one  Edward  Bitt- 
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ner,  with  whom  one  Smiley,  acting  for  Dnncanson,  had 
negotiated  an  exchange  of  the  property  here  involved 
for  some  property  claimed  to  be  owned  by  Bittner. 
Eichey  conveyed  the  property  to  Bittner,  but  before 
the  delivery  of  the  deeds  by  Bittner,  Duncanson,  acting 
for  himself,  Smiley  and  Eichey,  repudiated  the  trans- 
action for  false  representations  and  a  partial  failure 
of  consideration  and  filed  a  claim  for  a  vendor  *s  lien 
against  the  property  in  question  for  a  pretended  equity 
therein  of  $9,400,  and  on  the  same  day  Bittner  con- 
veyed the  property  in  question  to  one  Anna  M.  Brooks. 
After  the  filing  of  the  bill  to  foreclose  the  mechanic's 
lien  and  while  a  motion  for  the  appointment  of  a  re- 
ceiver was  pending,  a  holder  of  more  than  twenty  per 
cent,  of  the  total  bond  issue  notified  the  Chicago  Title 
&  Trust  Company  to  institute  foreclosure  proceedings 
on  the  mortgage  to  secure  the  bonds  on  the  ground  there 
had  been  a  default  of  the  payment  of  general  taxes  and 
other  conditions  in  the  mortgage.  The  Chicago  Title 
&  Trust  Company  filed  its  bill  to  foreclose  the  trust 
deed  and  thereafter  the  suit  was  consolidated  with  the 
suit  to  foreclose  the  lien.  The  several  lien  claimants 
filed  their  answers  and  intervening  petitions  to  enforce 
their  liens,  and  a  large  number  of  bondholders  an- 
swered the  bill  setting  up  ownership  of  their  respective 

bonds. 

The  decree  found  there  had  been  a  default  in  the 
terms  of  the  trust  deed,  in  that  taxes  for  a  certain 
year  had  not  been  paid,  and  also  in  that  mechanics' 
liens  had  been  permitted  to  attach  to  the  premises; 
that  there  was  due  the  Chicago  Title  &  Trust  Com- 
pany for  its  certain  proper  disbursements  $210.07, 
also  for  its  solicitor's  fees  $5,000,  and  for  its  services 
$250;  that  certain  sums  were  due  the  several  bond- 
holders. To  reverse  the  decree,  Herbert  W.  Duncan- 
son  appeals. 
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Alden,  Latham  &  Young,  for  appellant 

.Hamilton  &  Hamilton,  Henby  W.  Leman,  Adamb, 
Crews,  Bobb  &  Wesoott,  Edmund  S.  Cummings,  Cul- 
VEB,  Andbews  &  King  and  Bobebt  L.  Stephens,  for 
appellees. 

Mb.  Pbesiding  Justice  Baume  delivered  the  opinion 
of  the  eonrt. 

Abstract  of  the  Deeislon. 

1.  CoTSKANTs,  i  3* — rule  of  construction.  The  paramount  rule  for 
the  interpretation  of  covenants  is  to  so  expound  them  as  to  give  effect 
to  the  actual  intent  of  the  parties,  collected  not  from  a  single  clause 
hut  from  the  entire  context 

2.  Mobtoagbb,  S  87* — when  default  accrues  under  covenant  to  pay 
taxes,  A  covenant  in  a  trust  deed  to  pay  taxes  when  they  are  due 
ahd  not  to  suffer  any  part  of  the  premises  to  he  sold  for  taxes  is 
a  separable  and  Independent  covenant,  for  a  breach  of  which  a 
default  accrues,  and  it  is  not  necessary  that  the  mortgagor  should 
have  suffered  the  premises  to  be  sold  for  taxes. 

3.  Mostoaobs,  §  667* — when  allowance  of  attorney's  fees  excessive. 
On  foreclosure  of  a  trust  deed  providing  for  reasonable  solicitor's 
fees,  an  allowance  to  the  trustee  of  $5,000  for  such  fees  held  ex- 
cessive, and  a  sum  of  $3,000  held  to  be  ample  compensation  for  the 
necessary  services  performed  and  the  responsibility  of  the  solicitor. 

4.  MoBTQAGES,  S  663* — right  of  trustee  to  compensation.  In  a 
foreclosure  proceeding  an  allowance  of  $250  to  the  trustee  for  the 
use  of  its  name  in  the  proceeding  held  unwarranted,  but  held  that 
an  allowance  of  $50  would  amply  compensate  the  trustee  for  Its 
services  and  the  responsibility  which  devolved  upon  it 

5.  Mobtqaoes,  S  545* — when  decree  erroneous  as  to  amount  of 
interest.  On  foreclosure  of  a  trust  deed  given  to  secure  a  bond 
issue,  a  decree  allowing  a  bondholder  interest  on  his  bonds  from 
June  26,  1906,  held  erroneous  where  in  his  answer  he  claimed  in- 
terest only  from  January  26,  1907. 

6.  Mechanics'  uens,  S  135* — necessity  of  consideration  for  agree- 
ment  waiving  lien,  A  consideration  is  necessary  to  support  a  con- 
tract to  waive  the  right  to  a  mechanic's  lien. 

7.  Mechanics'  liens,  S  135* — when  agreement  to  waive  lien  with-^ 
out  consideration.    Agreements  to  waive  the  right  to  mechanics' 
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Hens  contained  in  receipts  given  to  the  lien  claimants  for  a  part 
of  the  money  due  them  are  not  supported  by  a  consideration  where 
there  is  no  bona  fide  dispute  between  the  parties,  a  compromise  of 
which  would  be  a  consideration. 

8.  Mechanics'  uens,  S  203* — when  decree  erroneous  as  to  amount 
of  interest  allowed,  A  decree  allowing  lien  claimants  interest  on 
their  claims  from  the  time  of  the  completion  of  the  work  by  them, 
instead  of  from  the  time  they  filed  their  petitions,  held  erroneous, 
where  in  their  petitions  they  failed  to  ask  for  interest  from  the 
date  of  the  completion  of  the  work,  and  failed  to  demand  an  amount 
sufficient  to  authorize  an  allowance  of  interest  from  that  date. 

9.  MoBTGAGEs,  §  487* — when  cross-hill  properly  dismissed  as  pre- 
senting no  meritorious  equity.  In  a  consolidated  action  to  foreclose 
a  trust  deed  and  for  the  enforcement  of  mechanics'  liens  on  the 
premises,  a  cross-bill  filed  by  the  holder  of  the  legal  title  and  a 
person  claiming  as  the  beneficial  owner  asking  for  a  vendor's  lien 
on  the  property  as  against  one  to  whom  the  holder  of  the  legal  title 
had  conveyed  the  premises,  held  properly  dismissed  as  presenting 
no  meritorious  equity,  it  appearing  that  thei  person  claiming  as 
beneficial  owner  never  had  invested  a  dollar  in  the  property,  and 
that  he  had  contrived  and  manipulated  the  title  to  avoid  personal 
liabUity. 


Jaeob  Planeo  by  Sarah  Pianco^  Appellee,  y.  Herbert 
L.  Joseph  &  Company,  Appellant. 

Oen.  No.  18,860.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Reversed  and  remanded.  Opinion  filed 
October  7,  1914. 
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Statement  of  the  Case. 

Action  by  Jacob  Pianco,  a  minor,  by  his  next  friend, 
Sarah  Pianco,  against  Herbert  L.  Joseph  &  Company, 
a  corporation,  to  recover  damages  for  an  alleged  mali- 
cious prosecution.  From  a  judgment  entered  on  a  ver- 
dict in  favor  of  plaintiff  for  $500,  defendant  appeals. 

On  October  4,  1907,  appellee,  who  was  then  between 
sixteen  and  seventeen  years  of  age,  purchased  from 
appellant  a  diamond  ring  for  $63,  payable,  as  the  in- 
strument he  then  executed  recites,  $8  down  and  the 
balance  in  weekly  instalments  of  $2.    On  February  22, 
1908,  appellee,  having  in  the  meantime  paid  the  sev- 
eral accruing  instalments  on  the  purchase  price  of  the 
ring,  returned  the  same  to  appellant  and  purchased 
a  larger  ring  priced  to  him  at  $225,  upon  which  he 
paid  $30  down  and  executed  a  contract  of  purchase 
therefor,  whereby  he  agreed  to  pay  the  balance,  $195, 
in  weekly  instalments  of  $4.    He  also  then  executed  a 
blank  form  of  chattel  mortgage,  which  appellant  there- 
after filled  in  by  inserting  a  general  description  of  the 
ring  and  a  consideration  therefor  of  $195,  payable  in 
weekly  instalments  of  $4,  with  interest  at  six  per  cent, 
per  annum.    Appellee  having  made  no  further  pay- 
ments upon  the  purchase  price  of  the  ring,  appellant 
on  March  4,  1910,  procured  an  information  to  be  filed 
in  the  Municipal  Court,  charging  that  on  or  about 
May  20, 1908,  during  the  existence  of  the  chattel  mort- 
gage lien  thereon,  appellee,  without  having  the  con- 
sent of  appellant,  did  then  and  there  unlawfully  and 
feloniously  conceal,  remove  and  sell  said  diamond  ring, 
contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of 
the  People  of  the  State  of  Illinois.    Appellee  was  ar- 
rested under  a  warrant  issued  out  of  the  Municipal 
Court  upon  said  information,  and  was  held  in  custody 
for  about  six  hours,  when  he  was  admitted  to  bail. 
Thereafter,  upon  a  trial  in  the  Municipal  Court  of  the 
offense  charged  in  the  information,  appellee  was  ac- 
quitted and  finally  discharged. 
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Sidney  Lyon  and  Arthur  C,  Bachrach,  for  appel- 
lant. 

Max  M.  Grossman^  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

1.  Maucioob  PBOBBCxrnoiT,  (  75* — tohen  evidence  sufficient  to  sltoto 
probable  cauae.  In  an  action  for  malicious  proeecution  by  having 
plaintiff,  who  was  a  minor,  arrested  on  a  charge  of  unlawfully  and 
feloniously  concealing,  removing  and  selling  a  diamond  ring  which 
he  had  purchased  of  defendant  on  the  instalment  plan,  a  verdict 
for  plaintiff  held  against  the  weight  of  the  evidence,  it  appearing 
that  defendant  had  probable  cause  to  institute  the  criminal  prose- 
cution by  reason  of  his  falsely  representing  himself  to  be  of  age 
and  his  concealment  of  his  whereabouts. 

2.  BifALiciouB  PROSEouTioN,  §  7* — What  constitutcs  probable  cause. 
A  reasonable  ground  of  suspicion  supported  by  circumstances  suf- 
ficiently strong  in  themselves  to  warrant  a  cautious  man  in  the  belief 
that  the  person  accused  is  guilty  of  the  offense  charged,  constitutes 
probable  cause  under  the  law. 

3.  Malicious  pbosecution,  §  88* — when  instruction  erroneous.  In 
an  action  for  malicious  prosecution,  an  insti;uctlon  given  for  plain- 
tiff held  erroneous.  In  that  it  failed  to  require  the  jury  to  find  the 
facts  upon  which  the  announcement  of  law  was  predicated,  by  a 
preponderance  of  the  evidence. 

4.  Damages,  S  206* — when  instruction  erroneous.  An  instruction 
relating  to  the  measure  of  damages  held  erroneous  for  including 
certain  elements  not  supported  by  the  evidence,  and  also  faulty  in 
failing  to  limit  the  Jury  to  the  consideration  of  such  proper  elements 
of  damage  as  are  shown  by  the  evidence. 

5.  Appeal  and  ebbob,  S  1241* — when  party  cannot  complain  of 
instructions.  Where  a  party  tenders  two  or  more  instructions  em- 
bodying the  same  legal  principle,  he  cannot  be  heard  to  complain 
if  the  court  adopts  and  gives  the  instruction  which  is  least  favorable 

to  him. 

—  — 

•8«e  nilnoto  Note*  DlgMt,  Tola.  ZI  to  JLY,  and  OumolatlTe  Qvftrtorly,  Mune 
topks  «nd  Mctlon  nmnlMr. 


558  Appellate  Coubts  op  Illinois. 

Devine  v.  Chicago  City  Ry.  Co.  et  al.,  188  111.  App.  568. 


John  F.  Beyine,  Administrator,  Appellee,  y.  Chicago 
City  Railway  Company  and  Calnmet  &  South  Chi- 
cago Railway  Company,  Appellants. 

Oen.  No.  18,876.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Will- 
iam E.  Deves,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Reversed  with  finding  of  fact. 
Opinion  filed  October  7,  1914.    Rehearing  denied  October  17,  1914. 

Statement  of  the  Case. 

Action  by  John  F.  Devine,  administrator  of  the  es- 
tate of  James  Dwyer,  deceased,  against  Chicago  City 
Eailway  Company  and  Calumet  &  South  Chicago  Bail- 
way  Company  to  recover  damages  for  wrongfully  caus- 
ing the  death  of  plaintiff's  intestate.  From  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff  for 
five  thousand  dollars,  defendants  appeal. 

At  the  time  of  the  accident  in  question  there  were 
upon  South  Chicago  avenue,  which  runs  in  a  north- 
westerly and  southeasterly  direction,  two  street  car 
tracks,  the  east  track  being  the  northbound  track  and 
the  west  track  being  the  southbound  track.  The  de- 
cedent was  employed  by  the  Chicago  City  Railway 
Company  in  the  work  of  repaying  the  right  of  way 
vnth  brick,  and  was  one  of  a  gang  of  thirteen  or  four- 
teen men  so  employed.  They  were  working  south- 
ward from  70th  street,  taking  up  the  old  brick,  cleaning 
such  of  the  old  brick  as  were  fit  for  use  in  repaving, 
and  repaving  the  southbound  track  and  the  center 
space  between  the  two  tracks.  When  the  old  brick  were 
removed  from  the  pavement  they  were  carried  by  the 
men  to  the  west  curb  of  the  street  and  such  as  were 
fit  for  use  in  repaving  were  there  cleaned  and  piled 
up  with  the  new  brick  necessary  to  be  used.  Shortly 
after  seven  o'clock  on  the  morning  of  the  accident, 
the  decedent  picked  up  several  bricks  from  the  pile  at 
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the  west  curb,  and  carrying  them  on  his  arm,  walked 
in  a  northeasterly  direction  towards  the  car  tracks. 
When  he  reached  the  center  space  between  the  two 
tracks  he  stopped  and  stooped  over  for  the  purpose 
of  dropping  or  placing  the  brick  in  said  center  space, 
and  while  in  such  stooped  position  was  struck  on  the 
right  side  or  shoulder  by  the  comer  of  a  northbound 
car  approaching  on  the  east  track,  and  thereby  sus- 
tained injuries  which  resulted  in  his  death. 

Wabnbe  H.  Robinson  and  Chablbs  LbRoy  Bbown, 
for  appellants ;  Lbonabd  A.  Busby,  of  counsel. 

Gbobgb  E.  Gobman,  for  appellee ;  John  M.  PoujOOK, 
of  counsel. 

Mb.  PsBsroiNO  Justicb  Baumb  delivered  the  opinion 
of  the  court 

Abstraet  of  the  Beeislon. 

1.  Neguoence,  S  157* — necessity  of  proof  of  due  care.  An  allega^ 
tlon  In  a  declaration  that  plaintiffB  Intestate  was  In  the  exercise  of 
due  care  for  his  own  safety  Is  a  necessary  and  material  allegation 
which  plaintiff  Is  required  to  prove. 

2.  Neqlioence,  S  156*— u??t6n  presumption  arising  from  instinct 
for  life  preservation  not  operative  to  establish  due  care.  The  pre- 
sumption arising  from  the  natural  Instinct  prompting  the  preserva- 
tion of  life  and  the  avoidance  of  Injury  does  not  become  operative 
to  establish  due  care  on  the  part  of  a  person  killed,  where  the  con- 
duct of  such  person  Immediately  before  and  at  the  time  of  accident 
Is  described  by  eyewitnesses  and  there  Is  nothing  In  the  facts  and 
circumstances  surrounding  the  accident  to  Indicate  that  he  perceived 
the  danger  to  which  he  was  exposed. 

3.  Negligence,  §  IBS*— effect  of  presumption  that  persons  will 
perform  their  duty.  WhUe  there  Is  a  presumption  of  law  that  every 
person  will  perform  the  duty  enjoined  by  law  or  Imposed  by  contract, 
and  anticipation  of  negligence  In  others  Is  not  a  duty  which  the 
law  imposes,  such  presumption  Is  not  a  conclusive  one  in  determin- 
ing questions  of  negligence,  and  no  one  has  a  right  to  rely  solely  on 
it  in  regulating  his  conduct 

-■-      ■  ■     —  ^—^—  ^ 

•See  nilnoiti  Notes  Digest,  Volt.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tople  and  seetlon  number. 
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4.  Appeal  and  ebbob,  §  1802* — when  reversal  with  finding  of  fact 
proper.  On  appeal  from  a  Judgment  in  favor  of  plaintiff  in  a  suit 
for  wrongful  death,  held  it  waa  the  duty  of  the  Appellate  Court  to 
reverse  the  Judgment  with  a  finding  of  fact,  where  there  was  no 
evidence  to  show  that  the  decedent  was  in  the  exercise  of  due  care 
for  his  own  safety,  or  proof  of  any  facts  or  circumstances  from 
which  due  care  on  his  part  might  be  inferred. 


Dorothy  Broekhans  hj  Margaret  A.  Broekhans,  Be- 
fendant  In  Error,  t.  Agnes  B.  Garner,  Plaintiff  in 
Error. 

Oen.  No.  18,903.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Rufub  P. 
Robinson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Cburt 
at  the  March  term,  1913.    Affirmed.    Opinion  filed  October  7,  1914. 

Statement  of  the  Case. 

Action  of  the  fourth  class  brought  in  the  Municipal 
Court  of  Chicago  by  Dorothy  Brockhaus,  an  infant,  by 
Margaret  A.  Brockhaus,  her  next  friend,  against  Agnes 
B.  Garner  to  recover  damages  for  personal  injuries 
alleged  to  have  been  occasioned  by  the  negligence  of 
the  defendant.  A  statement  of  claim  and  demand  for 
a  jury  trial  were  filed  on  behalf  of  the  plaintiff,  and 
on  August  23,  1912,  the  defendant  entered  her  general 
appearance  and  moved  the  court  to  require  the  plain- 
tiff to  file  a  more  specific  statement  of  claim.  This 
motion  was  allowed  and  plaintiff  was  ruled  to  file  a 
more  specific  statement  of  claim  within  five  days,  and 
defendant  was  allowed  ten  days  within  which  to  file 
her  affidavit  of  merits.  On  August  26,  1912,  a  more 
specific  and  sufficient  statement  of  claim  was  filed  on 
behalf  of  the  plaintiff,  but  defendant  failed  to  file  her 
affidavit  of  merits,  and  on  September  4, 1912,  judgment 
was  entered  against  her  by  default  for  her  failure  to 

•8«e  Illinois  Notes  Digest,  Vols.  XI  to  XY,  and  OnmnUtlT*  QmrnriMij, 
topic  and  section  nomber. 
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file  and  for  want  of  snch  aflSdavit  of  merits.  On  Sep- 
tember 10,  1912,  the  defendant  having  failed  to  take 
any  further  steps  in  the  ease,  a  jury  was  impaneled  to 
assess  the  damages  of  the  plaintiff,  and  proceedings  ap- 
pear to  have  been  then  had  resulting  in  a  verdict  and 
judgment  against  the  defendant  for  three  hundred  dol- 
lars damages.  Thereafter  the  defendant  moved  the 
court  to  vacate  and  set  aside  such  judgment,  which 
motion  was  overruled,  and  defendant  then  prosecuted 
this  writ  of  error. 

Chaelbs  Tueneb  Beown,  for  plaintiff  in  error. 

Beaoh  &  Beach,  for  defendant  in  error. 

Mb.  PBBsmiFG  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  MuiaciPAL  OouBT  or  Chicago,  §  13* — sulficiency  of  affidavit  to 
plaintifTs  statement  of  claim.  Where  a  statement  of  claim  of  a 
minor  plaintiff  purported  to  be  made  by  an  agent  and  it  was  urged 
by  the  defendant  that  since  an  infant  is  without  capacity  to  appoint 
an  agent  the  court  had  no  Jurisdiction  of  the  subject-matter  of  the 
cause  of  action  or  of  the  person  of  the  plaintiff,  and  that  no  sum- 
mons could  properly  issue  against  the  defendant,  held  that  the  court 
had  Jurisdiction  of  defendant  by  her  entering  a  general  appearance, 
and  that  the  informality,  if  any,  in  the  affidavit  did  not  operate  to 
deprive  the  court  of  Jurisdiction  of  the  subject-matter. 

2.  Municipal  Couirr  of  Chicago,  §  18* — lohen  objection  to  suffi- 
ciency of  affidavit  to  statement  of  claim  cannot  he  raised.  Insuf- 
ficiency of  an  idfidavit  to  plaintiff's  statement  of  claim  cannot  be 
first  raised  after  verdict  and  Judgment  to  defeat  a  recovery  upon  a 
cause  of  action  of  which  the  court  has  Jurisdiction  of  the  subject- 
matter. 

3.  Municipal  CJoubt  of  Chicago,  \  19* — wlien  entry  of  judgment 
ty  default  irregular.  In  a  fourth  class  action  in  the  Municipal  Court 
to  recover  personal  injuries,  where  the  defendant  entered  her  general 
appearance  but  failed  to  file  an  affidavit  of  merits  within  the  time 
allowed  by  the  court,  the  entry  of  a  Judgment  by  default  held  irregu 
lar;  the  Judgment  should  be  nil  dicit,  or  for  want  of  plea. 

•See  Illinois  Notes  DIsest,  Vols.  XI  to  XT,  and  CamolatlTe   Quarterly, 
topic  and  section  number. 
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4.  Municipal  Ck>UBT  of  Chicago,  §  30* — tohen  irregularity  in  en- 
tering  default  judgment  not  ground  for  reversal.  Irregularity  In 
entering  a  Judgment  by  default  instead  of  a  judgment  nil  dicit,  or 
for  want  of  plea,  held  not  to  require  reversal  of  the  Judgment  upon 
the  merits. 


Harry  M.  Englestein  et  al.,  trading  as  Harry  M.  Engle- 
stein &  Company,  Plaintiffs  in  Error,  t.  William 

Bartholomae  and  Fredericl[  Bartholomae,  Defend- 
ants in  Error. 

Gen.  No.  19,040.    (Not  to  he  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbedebick  C. 
Hill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.  Reversed  and  remanded.  Opinion  filed  Oc- 
tober 7,  1914. 

Statement  of  the  Case. 

Action  by  Harry  M.  Englestein  and  Louis  Engle- 
stein, copartners,  trading  as  Harry  M.  Englestein  and 
Company,  against  William  Bartholomae  and  Freder- 
ick Bartholomae  to  recover  real  estate  brokerage  com- 
missions. A  trial  by  the  court  resulted  in  a  finding  in 
favor  of  defendants  and  judgment  against  plaintiffs 
for  costs.  To  reverse  the  judgment,  plaintiffs  bring 
error. 

The  controverted  facts  showed  that  in  May,  1912, 
defendants  in  error  agreed  in  writing  through  plain- 
tiffs in  error  as  their  brokers  to  sell  for  $12,000  their 
property,  then  being  operated  as  a  *' nickel  theatre,'* 
to  one  Stone,  who  contemplated  associating  with  him 
in  the  purchase  of  the  property,  Charles  Benesch  and 
George  Paul;  that  defendants  in  error  then  agreed  to 
pay  plaintiffs  in  error  a  commission  of  two  and  one- 
half  per  cent.;  that  the  contract  was  not  signed  by 

•8«e  llltnolii  Notes  Dlirest,  Vol*.  XI  to  XV,  and  CamuIatlTe   Quarterljr, 
topic  and  Motion  number. 
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Stone,  because  he  was  unable  to  complete  satisfactory 
negotiations  with  Benesch,  and  was  unable  personally 
to  raise  the  required  cash  payment  of  $5,000;  that 
shortly  thereafter  plaintiffs  in  error  informed  defend- 
ants in  error  that  they  believed  they  could  sell  the 
property  for  $12,500,  and  in  that  event  they  should 
have  an  additional  commission  of  $300;  that  plain- 
tiffs in  error  were  informed  by  Stone  that  Benesch 
was  a  prospective  purchaser,  and  thereupon  they  in- 
terviewed Benesch  and  arranged  a  meeting  between 
defendants  in  error  and  Benesch  to  negotiate  for  the 
property ;  that  plaintiffs  in  error  accompanied  Benesch 
to  the  place  of  business  of  defendants  in  error  and 
then  introduced  Benesch  to  defendants  in  error  as  a 
prospective  purchaser ;  that  that  was  the  first  occasion 
upon  which  Benesch  had  ever  personally  met  or 
*  talked  business*'  with  defendants  in  error;  that  on 
several  occasions  thereafter  plaintiffs  in  error  inter- 
viewed defendants  in  error  and  were  informed  by  the 
latter  that  they  were  not  ready  to  close  a  deal ;  that  on 
July  18th  following,  defendants  in  error,  without  the 
knowledge  of  plaintiffs  in  error,  sold  the  property  to 
Benesch  for  $12,500,  and  refused  to  pay  plaintiffs  in 
error  any  commission  *6ii  said  sale. 

BEBN8TEI17,  Gbossaian  &  BEBNSTBnr,  f or  plaintiffs  in 
error. 

Albebt  H.  Meads,  for  defendants  in  error. 

Mb.  Pbestoing  Justice  Baumb  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Beelslon. 

1.  BROKEB8,  §  48* — when  entitled  to  commisaiona  on  sale  made 
hy  principal.  Where  a  broker  haa  been  employed  by  the  seller  to 
find  a  purchaser  for  hie  property  and  through  his  efforts  the  seller 
has  been  brought  into  communication  with  the  purchaser,  he  cannot 


•See  Illinois  Notes  Dlse«t»  Vols.  XI  to  JL\,  and  OamaUtive  Qnaiierlj, 
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be  deprived  of  his  commlsslonB  because  the  seller  takes  up  and 
completes  the  negotiations  himself  or  through  another  party. 

2.  Bbokebs,  §  90* — when  finding  against  right  to  commisaiona 
not  sustained  by  the  evidence.  In  an  action  to  recover  commissions 
on  a  sale  of  real  estate,  a  finding  for  defendants  h^ld  against  tho 
weight  of  the  evidence,  it  appearing  that  the  defendants  sold  the 
property  to  a  person  with  whom  the  plaintiffs  had  negotiated  to  sell 
the  property  and  had  introduced  him  to  defendants  as  a  prospective 
purchaser. 


James  B.  Madsen,  trading  as  J.  B.  Madsen  &  Company^ 
Plaintiff  in  Error,  t.  N.  B.  Cordell,  Defendant  in 
Error. 

Gen.  No.  19,089.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  P. 
DoLAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.    Affirmed.    Opinion  filed  October  7,  1914. 

Statement  of  the  Case. 

Action  by  James  B.  Madsen,  trading  as  J,  B.  Mad- 
sen  &  Company,  against  N.  B.  Cordell  to  recover  a 
balance  alleged  to  be  due  for  certain  trade  fixtures  and 
certain  extras  sold  and  delivered  to  the  defendant 
for  the  equipment  of  a  butcher  shop.  Defendant  filed 
his  aflSdavit  of  merits  wherein  he  claimed  a  set-off  by 
reason  of  the  failure  of  plaintiff  to  furnish  a  sufficient 
ice  box  and  the  refusal  of  defendant  to  accept  the  ice 
box  furnished  by  the  plaintiff.  A  trial  by  the  court  re- 
sulted in  a  finding  in  favor  of  defendant  upon  his 
claim  of  set-off,  and  judgment  was  entered  against 
plaintiff  for  $83.  To  reverse  the  judgment,  plaintiff 
brings  error. 

The  order  for  the  fixtures  was  given  June  24,  1912. 
The  ice  box  included  in  the  order  was  not  installed 
ready  for  the  reception  of  ice  until  July  12  or  13, 

•See  minois  Notes  Dlsett»  Tola.  XI  to  XV,  and  CumoUtlYe   Qnarterlj,  mubo 
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1912,  and  some  extras  necessary  for  the  proper  equip- 
ment of  the  ice  box  were  not  supplied  and  installed 
until  August  19,  1912.  On  July  18,  1912,  defendant  in 
error  paid  plaintiff  in  error  on  account  $400.  It  was 
conceded  that  the  charge  for  the  ice  box,  which  was 
included  in  the  total  amount  of  $540  stated  in  the  orig- 
inal order,  was  $282.  The  ice  box  was  manufactured 
by  plaintiff  in  error  in  his  factory  in  sections  and  was 
so  delivered  on  the  premises  of  defendant  in  error, 
where  the  several  sections  were  imited  and  the  doors 
and  partitions  installed  by  the  employees  of  plaintiff 
in  error. 

It  was  uncontroverted  that  after  defendant  in  error 
commenced  to  use  the  ice  box  for  the  storage  of  meat 
the  lowest  temperature  obtainable  was  from  44  to  54 
degrees,  and  that  the  temperature  required  for  the 
proper  preservation  of  meat  is  from  38  to  40  degrees. 
It  was  also  uncontroverted  that  on  August  20, 1912,  de- 
fendant in  error  observed  a  crack  or  opening  1  1/16 
inches  in  width  in  the  rear  of  the  ice  box,  occasioned 
either  by  the  separation  of  the  sections  forming  its 
construction,  or  the  coming  apart  of  the  matched  floor- 
ing of  which  the  several  sections  were  constructed. 
There  was  evidence  that  the  ice  box  was  wholly  in- 
eflScient  to  serve  the  purpose  for  which  it  was  designed, 
and  that  defendant  in  error  repeatedly  complained  to 
plaintiff  in  error  of  the  failure  of  the  ice  box  to  main- 
tain the  proper  temperature,  and  of  the  defective  work- 
manship and  material  resulting  in  the  openings  or 
cracks  in  the  rear  of  the  ice  box  and  of  its  defective 
condition  in  other  particulars,  and  that  plaintiff  in 
error  disregarded  such  complaints  and  made  no  at- 
tempt to  remedy  the  defects  complained  of.  On  Sep- 
tember 20,  1912,  defendant  in  error  removed  the  ice 
box  from  his  butcher  shop  to  the  rear  of  his  premises 
and  refused  to  accept  the  same  upon  his  order  there- 
for. 

It  is  insisted  on  behalf  of  plaintiff  in  error  that  there 
was  an  acceptance  by  defendant  in  error  of  the  ice  box 
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in  question:  First,  by  his  several  receipts  for  the 
various  portions  of  the  ice  box,  as  being  in  good  order 
when  they  were  delivered  at  his  shop,  and  by  the 
several  ''O.K^s^'  by  defendant  in  error  upon  time 
cards  which  plaintiff  in  error  required  his  mechanics 
to  furnish  in  order  that  they  might  receive  credit  for 
the  time  employed  by  them  in  the  performance  of  their 
work ;  and  second,  by  his  having  used  the  ice  box  from 
the  time  it  was  installed  in  his  shop  in  July  or  August, 
1912,  until  September  20, 1912. 

Stbdman  &  SoELKB,  f  Or  plaintiff  in  error. 

John  J.  Swbnib  and  M.  E.  Habbis,  for  defendant 
in  error ;  T.  F.  Monahan,  of  counsel. 

Mb.  Pbesidino  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Sales,  {  251* — when  implied  warranty  that  article  i$  fit  for 
purpose  designed.  Where  a  manufacturer  contracts  to  supply  an 
article  which  he  manufactures  for  a  particular  purpose  designed  by 
the  buyer  and  known  to  the  vendor,  so  that  the  buyer  necessarily 
trusts  to  the  Judgment  or  skill  of  the  manufacturer,  there  Is  an 
Implied  warranty  that  the  article  shall  be  reasonably  fit  for  the 
purpose  to  which  It  Is  to  be  applied. 

2.  Sales,  §  279* — when  signing  good  order  receipt  not  waiver  of 
implied  warrants.  The  fact  that  a  buyer  of  an  article  signed  a  good 
order  receipt  of  the  several  fragments  of  the  article  when  delivered 
by  a  teamster,  held  not  to  estop  the  buyer  from  denying  that  the 
article  would  comply  with  an  Implied  warranty  when  the  fragments 
are  assembled. 

3.  Sales,  §  276* — time  within  which  goods  may  te  returned  for 
iMreach  of  warranty.  A  buyer  of  an  article  has  a  reasonable  time 
within  which  to  reject  It  after  It  has  failed  to  comply  with  an 
Implied  warranty;,  and  In  determining  what  Is  such  a  reasonable 
time,  the  conduct  of  the  seller,  and  what  he  said  and  did,  may  be 
taken  into  consideration. 

•See  nitnoU  Notes  Digest,  Vols.  XI  to  XT,  and  CumnlatlTe  Qiwrteflj,  mmmc 
tople  Mid  fectlon  number. 
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White  Oak  Coal  Company,  Defendant  In  Error,  y.  Jobn 
Worthington,  Plaintiff  in  Error. 

Oen.  No.  19,113.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon«  Habet  P. 
DoLAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.  Reyersed  and  Judgment  hera  Opinion  filed 
October  7,  1914. 

Statement  of  the  Case. 

Action  by  White  Oak  Coal  Company  against  John 
Worthington  to  recover  $679.11  for  coal  delivered  at 
and  consumed  in  heating  an  apartment  building  owned 
by  defendant. 

One  Ebbert,  a  coal  salesman  employed  by  the  plain- 
tiff, was  a  tenant  of  the  defendant  for  the  term  of 
one  year  beginning  May  1,  1910,  at  a  rental  of  $60  a 
month,  payable  in  advance.  Ebbert  paid  the  rent  for 
May,  June  and  July,  1910,  in  cash,  and  thereafter  until 
December  12,  1910,  at  his  solicitation,  the  defendant 
accepted  coal  for  the  rent  accruing  to  February  1, 
1911.  This  coal  was  procured  by  Ebbert  from  Thos. 
W.  Gilmore  &  Co.  and  delivered  at  the  building.  In  the 
latter  part  of  January,  1911,  defendant  directed 
Ebbert  to  fill  up  the  basement  of  the  building  with 
coal,  and  Ebbert  communicated  this  order  to  the  book- 
keeper or  local  manager  of  the  plaintiff  and  plaintiff 
delivered  the  coal  in  question  during  February  and 
March,  1911.  During  this  time  Robert  F.  Schenck,  or 
Robert  F.  Schenck  &  Co.,  were  the  rental  agents  of 
defendant  for  the  apartment  building,  and  the  charges 
for  the  coal  so  delivered  were  entered  upon  the  books 
of  the  plaintiff  against  R.  F.  Schenck  &  Co.,  and  the 
two  invoices  for  said  coal,  bearing  date  March  1, 1911, 
and  April  1,  1911,  respectively,  were  made  out  as  fol- 
lows : 
'*Sold  to R.  F.  Schenck,  Agt. 

Delivered J.  Worthington  BIdg. 

45th  &  Drexel,  Address  100  Washington  Sf 
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Statements  of  the  coal  delivered  were  sent  by  the 
plaintiff  to  Schenck  and  by  him  were  sent  to  the  de- 
fendant. Ebbert  vacated  the  apartment  at  the  end  of 
his  term  on  May  1,  1911,  without  having  paid  the  rent 
for  February,  March  and  April,  amounting  to  $180. 

Upon  a  trial  of  the  cause  by  the  court  without  a  jury 
there  was  a  finding  and  judgment  against  defendant 
for  $499.11,  the  full  amount  of  plaintiff's  claim,  less 
$180,  being  the  ampimt  of  rent  due  from  Ebbert  to  the 
defendant  To  reverse  this  judgment,  the  defendant 
prosecutes  a  writ  of  error  and  the  plaintiff  assigns 
cross-errors  questioning  the  propriety  of  the  action  of 
the  court  in  allowing  to  defendant,  as  a  credit  upon 
plaintiff 's  claim,  the  rent  due  from  Ebbert. 

BoBEBT  B.  Clabk,  for  plaintiff  in  error. 

Chablbs  Hudson,  for  defendant  in  error. 

Mb.  Pbbsidino  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  tbe  Beelslon. 

1.  Salbs,  §  50* — Uability  for  coal  procured  for  l>enetlt  of  another. 
In  an  action  for  the  purchase  price  of  coal  delivered  and  consumed 
at  defendant's  apartment  building,  where  defendant  claimed  that 
he  directed  a  tenant  in  his  building  to  procure  the  coal  on  his  own 
credit  under  an  agreement  with  him  that  he  should  pay  his  rent  In 
coal,  held  that  a  finding  that  defendant  was  primarily  liable  for 
the  coal  was  sustained  by  the  evidence,  it  appearing  that  the  tenant 
was  not  Indebted  to  defendant  at  the  time  he  ordered  the  coal  and 
that  the  amount  of  the  coal  ordered  was  too  great  to  apply  on 
rents  to  become  due,  but  held  that  the  further  finding  that  defendant 
was  entitled  to  a  deduction  of  a  sum  due  him  from  the  tenant  for 
rent  which  accrued  after  the  coal  was  ordered,  could  not  be  sus- 
tained for  the  reason  there  was  no  proof  tending  to  show  that  plain- 
tiff consented  to  or  acquiesced  in  the  allowance  of  the  deduction. 

2.  Saxes,  {  285* — what  not  an  election  to  discharge  person  for 
whose  benefit  coal  was  purchased.    The  fact  that  a  seller  of  coal  gave 


•See  HUdoIs  Notes  Diffett,  Tola.  XI  to  XT,  and  GnmiiUitlve  <|iiarterl7, 
topic  and  teetloii  nnmber. 
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credit  In  the  first  Instance  to  an  agent  of  the  person  to  whom  the 
coal  was  delivered  and  the  fact  that  the  plaintiff  first  commenced  an 
action  against  the  agent,  held  not  conclusive  of  an  election  by  the 
seller  to  discharge  the  principal 

3.  AppEAi.  AND  EBBOB,  §  864* — nec€8sUy  that  evidence  appear  in 
abstract.  The  Appellate  Court  Is  not  required  to  search  the  record 
for  evidence  which  does  not  appear  In  the  abstract  of  record. 


Thomas  Lanlgan  et  al.,  trading  as  Lanlgan  &  Kleek- 
ner,  Defendants  in  Error,  t.  J.  G.  Henderson  &  Com- 
pany.  Plaintiff  In  Error. 

Gen.  No.  19,163. 

1.  Pagtobs,  S  26* — measure  of  damages  for  selling  hogs  in  viola^ 
tion  of  instructions.  In  an  action  against  a  live  stock  commission 
company  to  recover  damages  resulting  from  the  defendant  selling 
plaintiffs'  hogs  In  violation  of  Instructions  to  hold  them  over  for 
two  days  more  for  an  advance  In  the  market  price,  a  finding  of  the 
trial  court  allowing  plaintiffs  the  Increase  In  the  market  price,  with- 
out allowing  any  deduction  for  the  expense  and  loss  necessarily  In- 
volved In  keeping  the  hogs  over,  held  erroneous  where  It  was  es- 
tablished by  the  evidence  that  the  dally  expense  for  holding  over 
hogs  approximated  ten  cents  per  hundred  pounds  and  that  there 
was  ordinarily  some  shrinkage  In  weight 

2.  Municipal  Coubt  of  Chicago,  §  28* — when  insufficiency  of 
affidavit  of  merits  cannot  he  considered  on  review.  An  objection  to 
the  at&davlt  of  merits  based  on  the  ground  that  It  Is  Insufficient 
under  the  rules  of  the  Municipal  Court  to  raise  an  Issue  on  a  par- 
ticular fact  alleged  In  the  statement  of  claim,  cannot  be  urged  on 
review  where  the  rules  of  the  Municipal  Court  are  not  preserved  In 
the  record,  and  It  appeared  that  the  rules  were  ignored  on  the  trial 
by  both  parties  Introducing  evidence  in  support  of  their  several  con- 
tentions regarding  such  fact. 

3.  MuNiciPAi,  CouBT  or  Chicago,  §  29* — judicial  notice  of  rules. 
The  Appellate  Court  cannot  take  judicial  notice  of  rules  of  the 
Municipal  Court  where  they  are  not  preserved  In  the  record. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.  Reversed  and  remanded.  Opinion  filed  Oo- 
tober  7,  1914. 

*See  IllfnolH  Notes  Dfiretit,  VoU.  XI  to  XV,  and  CnmoUtlTe   Qoarterlj, 
topic  and  section  number. 
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Lanigan  v.  J.  C.  Henderson  &  Co.,  188  111.  App.  569. 

Pattison  &  Shaw,  for  plaintiff  in  error ;  Douglas  C. 
Gregg,  of  counsel. 

P.  J.  TuoHY,  for  defendants  in  error. 

Mb.  Pbesiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

This  is  a  suit  instituted  in  the  Municipal  Court 
by  Thomas  Lanigan  and  G.  S.  Kleckner,  copartners, 
against  J.  C.  Henderson  &  Company,  a  corporation, 
to  recover  damages  claimed  to  have  been  sustained 
by  reason  of  the  alleged  wrongful  conduct  of  the  de- 
fendant in  selling  five  carloads  of  hogs  on  March  18, 
1912,  contrary  to  the  direction  of  the  plaintiffs  to  the 
defendant  to  hold  said  hogs  for  sale  until  March  20, 
1912,  at  which  time  the  market  price  of  hogs  had  ad- 
vanced materially  above  the  market  price  which  pre- 
vailed on  March  18th.  A  trial  by  the  court  without  a 
jury  resulted  in  a  finding  and  judgment  against  the 
defendant  for  $176.34,  to  reverse  which  judgment  this 
writ  of  error  is  prosecuted. 

Defendants  in  error  are  buyers  and  shippers  of 
hogs  and  cattle  doing  business  at  Hudson,  Iowa,  and 
plaintiff  in  error  is  engaged  in  the  live  stock  commis- 
sion business  at  the  Union  Stock  Yards  in  Chicago. 
On  Monday,  March  18,  1912,  Thomas  Lanigan,  one  of 
the  defendants  in  error,  arrived  at  the  stock  yards  with 
five  carloads  of  hogs  consigned  to  plaintiff  in  error 
for  sale.  When  the  hogs  were  unloaded,  about  seven 
o  'clock  in  the  morning,  Lanigan  met  one  Sweetman,  a 
salesman,  employed  by  plaintiff  in  error,  with  whom 
Lanigan  discussed  the  advisability  of  selling  the  hogs 
at  the  then  prevailing  market  price. 

Lanigan  testified  that  after  considering  the  matter 
and  canvassing  the  situation,  he  directed  Sweetman 
not  to  sell  the  hogs  that  day,  but  hold  the  same  for 
sale  until  Wednesday,  March  20th. 

The  market  on  Monday  opened  at  about  $6.85  bid, 
and  continued  to  advance  during  the  day.    Lanigan 
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left  the  stock  yards  shortly  after  one  o'clock  in  the 
afternoon,  and  during  his  absence,  later  in  the  after- 
noon, Sweetman  sold  the  five  carloads  of  hogs  for 
$7.05.  The  market  continued  to  advance  on  Tuesday 
and  a  further  advance  prevailed  on  Wednesday,  when 
hogs  of  the  quality  shipped  by  defendants  in  error 
realized  $7.25  to  $7.40. 

The  f rictional  question  of  fact  in  the  case  is  whether 
or  not  Lanigan  directed  Sweetman  to  hold  the  hogs 
for  sale  until  Wednesday,  March  20th,  and  plaintiff 
in  error  insists  that  the  finding  of  the  court  upon  that 
issue  is  against  the  manifest  weight  of  the  evidence. 

Sweetman  denied  that  he  received  any  such  direc- 
tions from  Lanigan,  but  the  facts  and  circumstances 
in  evidence  tend  to  corroborate  Lanigan  rather  than 
Sweetman,  and  if  this  was  the  only  controlling  ques- 
tion in  the  case,  we  would  affirm  the  judgment. 

It  is  clearly  established  by  the  evidence  that  the 
actual  daily  expense  involved  in  carrying  over  hogs  at 
the  stock  yards  approximate  ten  cents  per  one  hundred 
pounds,  at  least  for  the  first  two  or  three  days  that 
hogs  are  so  carried  over,  and  that  there  is  also  ordi- 
narily some  shrinkage  in  the  weight  of  the  hogs  during 
that  time. 

The  third  proposition  of  law  submitted  by  plaintiff 
in  error  and  refused  by  the  court  is  as  follows : 

''That  in  determining  the  question  of  damages,  if 
any,  to  which  the  plaintiffs  may  be  entitled,  the  law  is 
the  plaintiffs  shall  recover  any  increase  in  price  that 
would  accrue  if  said  hogs  had  been  held  over  to  the 
time  directed,  and  therefrom  should  be  deducted  any 
cost  or  expense  that  it  would  be  necessary  to  pay  out 
to  carry  over  said  hogs  to  such  time,  and  any  shrink- 
age in  the  weight  of  said  hogs. ' ' 

Defendants  in  error  are  only  entitled  to  recover 
as  damages  the  actual  pecuniary  loss,  if  any,  sustained 
by  them  by  reason  of  the  failure  of  plaintiff  in  error 
to  comply  with  the  direction  to  hold  the  hogs  for  sale, 
until  Wednesday,  March  20th.     If  a  compliance  by 
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plaintiff  in  error  with  such  direction  necessarily  in- 
volved additional  expense  or  loss,  such  expense  or 
loss  would  properly  be  chargeable  to  and  should  be 
borne  by  defendants  in  error.  In  view  of  the  fact  that 
the  amount  of  damages  assessed  by  the  trial  court 
was  predicated  upon  findings  that  the  prevailing  mar- 
ket price  on  Wednesday,  and  the  price  which  defend- 
ants in  error  would  have  realized  if  their  direction 
to  hold  the  hogs  for  sale  until  that  time  had  been  com- 
plied with,  was  $7.25,  and  that  defendants  in  error 
were  entitled  to  recover  the  difference  between  that 
price  and  $7.05,  the  price  at  which  the  hogs  were  sold 
on  Monday,  the  third  proposition  of  law  submitted 
by  plaintiff  in  error  was  of  controlling  influence  upon 
the  question  of  the  amount  of  damages  recoverable 
by  defendants  in  error.  Under  the  ruling  of  the  trial 
court  defendants  in  error  were  allowed  the  benefit  of 
the  prevailing  market  price  on  Wednesday  without  any 
deduction  whatever  for  expense  and  loss  necessarily 
involved  in  carrying  the  hogs  until  such  market  price 
could  be  realized.  The  proposition  should  have  been 
held  as  the  law  of  the  case,  and  applied  to  the  facts 
as  found. 

It  is  said  that  under  the  pleadings  in  the  case  and 
under  the  rules  of  the  Municipal  Court  applicable 
thereto,  the  afl5davit  of  merits  filed  by  plaintiff  in 
error  was  insuflScient  to  raise  an  issue  of  fact  upon  the 
question  of  the  market  price  of  hogs  on  Wednesday, 
and  whether  or  not  defendants  in  error  would  have 
then  realized  $7,471/^  for  their  hogs,  as  alleged  in  their 
statement  of  claim.  The  rules  of  the  Municipal  Court 
relied  upon  by  defendants  in  error  are  not  preserved 
in  the  record  and  we  are  not  permitted  to  take  judicial 
notice  of  them.  Sixby  v.  Chicago  City  Ry.  Co.,  260  III. 
478.  Furthermore,  the  said  rules,  as  they  are  claimed 
to  exist,  appear  to  have  been  ignored  or  not  availed 
of  upon  the  trial  in  the  court  below,  because  both 
parties  introduced  evidence  in  support  of  their  several 
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contentions,  as  to  the  quality  of  the  hogs  in  question 
and  the  prevailing  market  price  of  such  hogs  on 
Wednesday. 

<The  other  errors  assigned  are  unsubstantial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Sam  Frankenstein,  Defendant  In  Error,  v.  Max  Weber 
and  Dayld  Weber,  Copartners,  trading  as  Weber 
Brothers,  Plaintiffs  In  Error. 

Oen.  No.  19,198.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Kearns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.    Affirmed.    Opinion  filed  October  7,  1914. 

Statement  of  the  Case. 

Action  by  Sam  Frankenstein  against  Max  Weber 
and  David  Weber,  copartners,  trading  as  Weber 
Brothers,  to  recover  a  balance  alleged  to  be  dne  for 
goods,  wares  and  merchandise  sold  and  delivered. 
Upon  a  trial  by  the  court  there  was  a  finding  and 
judgment  against  defendants  for  the  amount  claimed 
to  be  due.  To  reverse  the  judgment,  defendants  bring 
error. 

A.  L.  Wbbbb,  for  plaintiffs  in  error. 

Isaac  Andbbson  Lobb,  for  defendant  in  error. 

Mb.  PBEsroiNO  Justiob  Baumb  delivered  the  opinion 
of  the  court 
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Abstract  of  the  Deelsion. 

1.  MtnnciPAi.  CouBT  of  Chioago,  §  26* — sufficiency  of  statement 
of  facts.  The  record  does  not  contain  a  correct  statement  of  facts, 
where  what  purports  to  be  such  a  statement  Is  merely  a  statement 
that  certain  witnesses  testified  to  certain  facts,  In  substance,  as  there 
stated  In  narrative  form. 

2.  Sales,  §  829* — sufficiency  of  evidence.  On  review  of  a  Judg- 
ment for  the  purchase  price  of  goods  sold  and  delivered,  evidence 
In  the  record  as  presented  held  to  show  an  original  promise  by 
defendants  to  pay  for  the  articles  furnished. 


Henrietta  O.  Panlels,  Pefendant  In  Error^  t.  Chleago, 
Burlington  &  Qnlney  Railway  Company  and  Chicago, 
Burlington  &  Qulncy  Railroad  Company,  Plaintiffs 
In  Error. 

Oen.  No.  19,226.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Cburt  of  Chicago;  the  Hon.  Joseph  S. 
LiaBuy,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Ck>urt  at 
the  March  term,  1913.    Affirmed.    Opinion  filed  October  7,  1914. 

Statement  of  the  Case. 

Action  by  Henrietta  G.  Daniels  against  Chicago, 
Burlington  &  Quincy  Eailway  Company  and  Chicago, 
Burlington  ♦&  Quincy  Eailroad  Company  to  recover 
damages  for  personal  injuries  claimed  to  have  been 
occasioned  by  the  negligence  of  defendants.  The 
amended  statement  of  claim  filed  by  plaintiff  Decem- 
ber 12,  1912,  alleged  that  the  injuries  complained  of 
were  sustained  January  23,  1911.  Defendants*  affi- 
davit of  merits  denied  that  plaintiff  sustained  the  in- 
juries complained  of  on  or  about  January  23,  1911, 
and  averred  that  on  or  about  December  31, 1909,  plain- 
tiff was  a  passenger  on  one  of  defendants'  trains  and 
in  alighting  therefrom  she  slipped  and  fell,  and  further 

•See  nilnoto  Note*  Dlseft»  YoU.  ZI  to  XY,  and  OiimiilattY«  Qmrtoily,  mud* 
topic  and  leetloa  number. 
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averred  that  any  cause  of  action  that  may  have  ac- 
crued to  her  was  barred  by  the  statute  of  limitations. 
A  trial  by  the  court  resulted  in  a  finding  and  judg- 
ment against  the  defendants  for  three  hundred  and 
fifty  dollars.  To  reverse  the  judgment,  defendants 
prosecute  a  Mrrit  of  error. 

J.  A.  CoKNBLL  and  S.  F.  BijAko,  for  plaintiffs  in 
error. 

Eabl  J.  Walkbb,  for  defendant  in  error. 

Mb.  PBEsmiKQ  Justice  Baume  delivered  the  opinion 
of  the  court 

Abstract  of  the  Peelslon. 

Limitation  of  action b,  §  115* — burden  of  proof.  The  etatute  of 
limitatlonfl  Ib  an  afflnnative  defense,  and  the  burden  of  proving 
it  1^  upon  the  party  pleading  it 


Franz  Koeh  et  aL^  trading  as  Koch  &  Company,  Appel- 
lants,  T.  John  H.  Suderwski,  Appellee. 

Oen.  No.  19,291.    (Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon.  Isaao 
Hudson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Reversed  and  remanded.  Opinion  filed 
October  7,  1914. 

Statement  of  the  Case. 

Action  in  assumpsit  instituted  in  the  County  Court 
by  Franz  Koch,  Frank  J.  Koch,  John  A.  Eichert  and 
Arnold  Brautigam,  trading  as  Koch  &  Company, 
against  John  H.  Suderwski.  Plaintiffs  filed  a  declara- 
tion consisting  of  the  common  counts,  and  attached 

•Sm  IlUnoto  Note*  Divert,  Vols.  XI  to  XV,  and  CnmnUtlTe  Qonrtorlj,  mum 
topic  and  Mctloa  niimbor. 
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thereto  their  affidavit  of  claim.  Plaintiffs  also  filed 
a  bill  of  particulars.  Defendant  filed  an  affidavit  of 
merits  and  a  verified  claim  of  set-off,  to  which  plaintiff 
pleaded  the  general  issue,  accord  and  satisfaction  and 
the  Five- Year  Statute  of  Limitations.  A  jury  was 
impaneled  and  before  the  introduction  of  any  evidence, 
and  again  at  the  close  of  plaintiffs'  evidence  and  at 
the  close  of  all  the  evidence,  plaintiffs  called  the  at- 
tention of  the  court  to  the  fact  that  defendant  had 
neither  pleaded  the  general  issue  nor  replied  to  pilain- 
tiffs'  pleas  of  accord  and  satisfaction  and  the  statute 
of  limitations  filed  to  defendant's  plea  of  set-off.  The 
trial  court  overruled  plaintiffs'  motion  for  a  peremp- 
tory instruction  upon  the  pleadings  filed  and  submitted 
the  case  to  the  jury.  The  jury  returned  a  verdict  for 
defendant  on  his  plea  of  set-off  and  assessed  his  dam- 
ages against  plaintiffs  at  $245.  To  reverse  a  judgment 
entered  on  the  verdict,  plaintiffs  appeal. 

Adleb  &  Ledebeb^  for  appellants;  Jxtlius  B.  Klaw- 
ANS,  of  counsel. 

F.  W.  Pboudfoot,  for  appellee. 

Mb.  PBEsmiNG  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Decision. 

Pleading,  §  462* — when  rule  that  proceeding  to  trial  toaives  noii- 
joinder  of  issues  inapplicable.  The  rule  that  a  party  having  pro- 
ceeded to  trial  without  objection,  as  upon  issues  joined,  cannot  after 
verdict  or  for  the  first  time  in  a  court  of  review  be  permitted  to  take 
advantage  of  the  failure  of  the  opposite  party  to  file  proper  pleas, 
held  to  have  no  application  where  the  record  discloses  that  timely 
and  repeated  objections  had  been  made  in  the  trial  court  to  the 
procedure  adopted. 


*8ce  niinoii  NotM  Difrest,  YoU.  ZI  to  XY,  and  CumalAttT*   Qvartevlj, 
tople  and  teotloik  number. 
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In  the  Matter  of  the  Estate  of  Wolf  Freillch^  Deceased. 

On  Appeal  of  Eya  Frellleh,  Executrix,  Appellant,  t. 
Jacob  Wener^  trading  as  J.  Wener  &  Company  et  al.. 
Appellees. 

Oen.  No.  19,808. 

1.  Bzscuixms  AND  ADUiJxiBTSLATOEs,  §  236* — tohcn  limitation  he- 
gifu  to  run  against  aeventh-claas  daima.  The  limitation  barring 
seyenth-claas  claims,  except  as  to  subsequently  discovered  assets, 
when  not  presented  within  one  year  from  the  granting  of  letters, 
begins  to  run  from  the  time  letters  testamentary  or  of  administra- 
tion are  granted  and  not  from  the  time  letters  are  granted  to  an 
administrator  to  collect 

2.  Executors  and  adhinibtbatorb,  §  231* — words  in  section  10  of 
Administration  Act  construed.  The  phrase  "letters  as  aforesaid," 
employed  in  the  seventh  clause  of  section  70  of  the  Administration 
Act,  J.  ft  A.  Y  119,  construed  as  referring  to  letters  testamentary 
or  of  administration  as  distinguished  from  letters  granted  to  an 
administrator  to  collect,  as  provided  in  section  11  of  the  Act,  J.  ft 
A.  Y  59. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  H.  Sivb- 
UNO  PoMEBOT,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1913.  Affirmed.  Opinion  filed  October  7, 
1914. 

Elijah  N.  Zouke,  for  appellant. 
HiNEBy  Bunch  &  Latimsr^  for  appellees. 

Mr.  PHEBiDiNa  Justice  Baume  delivered  the  opinion 
of  the  court. 

On  appeal  to  the  Circuit  Court  from  judgments  of 
the  Probate  Court  allowing  the  claims  of  Schwabe, 
Loewenstein  &  Co.  and  J.  Wener  &  Co.  against  the  es- 
tate of  Wolf  Freilich,  deceased,  as  of  the  seventh 
class,  to  be  paid  in  due  course  of  administration,  said 
appeals  were  consolidated  and  heard  in  the  Circuit 
Court  upon  an  agreed  statement  of  facts,  as  follows : 

•8m  nilnols  Notes  mgeai,  ToU.  ZI  to  XY,  and  OumiiUttTO   Qoartoriir, 
topto  and  Mctton  miinbor. 
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*'0n  October  18,  1911,  the  claims  of  J.  Wener  & 
Co.  and  Schwabe,  Loewenstein  &  Co.  were  filed  in  the 
Probate  Court  of  Cook  County  against  the  estate  of 
Wolf  Freilich,  deceased.  It  is  admitted  that  said 
claims  are  true  and  correct,  and  if  filed  within  the 
statutory  period  should  be  allowed  in  full. 

'*  Letters  of  administration  to  collect  were  issued  to 
Eva  Freilich  as  administratrix  to  collect  on  the  21st 
day  of  September,  1910,  by  the  Probate  Court  of  Cook 
County;  on  October  17,  1910,  said  administratrix  to 
collect,  filed  an  inventory  of  the  real  and  personal  es- 
tate of  said  decedent ;  and  on  October  19,  1910,  letters 
testamentary  were  issued  to  Eva  Freilich  as  executrix 
of  said  estate ;  that  on  October  18,  1911,  said  claims  of 
J.  Wener  &  Co.  and  Schwabe,  Loewenstein  &  Co.  were 
filed  as  aforesaid. 

*'The  sole  question  of  law  to  be  decided  is  whether 
said  claims  were  filed  Mrith  the  Probate  Court  of  Cook 
County  *  within  one  year  from  granting  of  letters.' 
The  defendant  claims  that  the  running  of  the  year 
commences  from  the  time  of  the  issuance  of  letters 
of  administration  to  collect,  while  plaintiffs  (the  cred- 
itors) claim  it  commences  from  the  date  of  the  issu- 
ance of  letters  testamentary.  The  Probate  Court  of 
Cook  County  and  the  Circuit  Court  of  Cook  County 
decided  against  the  contention  of  the  defendant  and 
entered  judgment  in  favor  of  the  claimants.'* 

Upon  the  hearing  in  the  Circuit  Court  a  jury  was 
waived,  and  two  propositions  of  law  submitted  by  the 
defendant  were  refused  by  the  court,  and  judgments 
were  thereupon  entered  against  said  estate  in  favor 
of  J.  Wener  &  Co.  for  $580.16  and  in  favor  of  Schwabe, 
Loewenstein  &  Co.  for  $371,  as  of  the  seventh  class,  to 
be  paid  in  due  course  of  administration.  From  said 
judgments  the  executrix  prosecutes  her  further  ap- 
peal to  this  court. 

The  two  propositions  of  law  above  mentioned  as 
having  been  submitted  by  appellant  to  be  held  as  the 
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law  of  the  case,  and  which  were  refused  by  the  court, 
are  as  follows : 

'*L  The  court  holds  as  a  proposition  of  law  in 
this  case  that  a  claim  must  be  filed  within  one  year 
from  granting  letters  of  administration  to  collect,  in 
order  that  the  same  may  be  paid  out  of  inventoried 
assets. 

''II.  The  court  holds  that  in  the  Estate  of  Wolf 
Freilich,  deceased,  letters  to  collect  were  issued  to 
Eva  Freilich,  Administratrix  to  Collect,  on  September 
21,  1910;  that  thereafter  on  the  17th  day  of  October, 
1910,  said  Administratrix  to  Collect  filed  her  inventory 
herein  as  provided  by  law ;  and  thereafter,  to-wit,  on 
October  18,  1911,  the  claims  X)f  J.  Wener  &  Co.  and 
Schwabe,  Lowenstein  &  Co.,  were  filed  in  the  Probate 
Court  of  Cook  County,  which  was  after  one  year  from 
the  granting  of  letters  to  collect ;  and  the  court,  there- 
fore, holds  as  a  proposition  of  law  that  said  claim  may 
be  allowed  and  paid  pro  rata  as  a  claim  of  the  sev- 
enth class,  out  of  such  subsequently  discovered  assets 
of  said  Estate  as  may  be  discovered  to  be  not  inven- 
toried and  not  accounted  for.'* 

The  solution  of  the  question  presented  involves  a 
consideration  of  several  sections  of  the  statute  relat- 
ing to  the  administration  of  estates. 

Section  1  (J.  &  A.  tf  49)  provides  that  when  a  will 
has  been  duly  proved  and  allowed,  letters  testamentary 
shall  issue  thereon,  and  section  10  (J.  &  A.  ^  58)  pre- 
scribes the  form  of  such  letters  testamentary.  Section 
11  (J.  &  A.  ^  59)  is  as  follows: 

**  During  any  contest  in  relation  to  the  probate  of 
any  will,  testament  or  codicil,  before  the  same  is  re- 
corded, or  until  a  will  which  may  have  once  existed, 
but  is  destroyed  or  concealed,  is  established,  and  the 
substance  thereof  committed  to  record,  with  proof 
thereupon  taken,  or  during  any  contest  in  regard  to 
the  right  of  executorship,  or  to  administer  the  estate 
of  any  person  dying  either  testate  or  intestate,  or 
whenever  any  other  contingency  happens  which  is  pro- 
ductive of  great  delay  before  letters  testamentary  6r 
of  administration  can  be  issued  upon  the  estate  of  such 
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testator  or  intestatey  to  the  person  or  persons  having 
legal  preference  to  the  same,  the  county  conrt  may 
appoint  any  person  or  persons  as  administrators,  to 
collect  and  preserve  the  estate  of  any  such  decedent, 
until  probate  of  his  will,  or  until  administration  of  his 
estate  is  granted,  taking  bond  and  security  for  the  col- 
lection of  the  estate,  making  an  inventory  thereof,  and 
safe  keeping  and  delivering  up  the  same  when  there- 
unto required  by  the  court,  to  the  proper  executor  or 
administrator,  whenever  they  shall  be  admitted  and 
qualified  as  such." 

Section  12  (J.  &  A.  ff  60)  prescribes  the  form  of 
letters  to  be  granted  to  the  person  or  persons  ap- 
pointed to  collect  and  preserve  the  estate  of  the  de- 
cedent 

Section  15  (J.  &  A.  ^  63)  is  as  follows: 

''Every  collector  so  appointed  shall  have  the  power 
to  collect  the  goods,  chattels  and  debts  of  the  said  de- 
ceased, according  to  the  tenor  of  the  said  letters,  and 
to  secure  the  same  at  such  reasonable  and  necessary 
expense  as  shall  be  allowed  by  the  court ;  and  the  said 
court  may  authorize  him,  immediately  after  the  inven- 
tory and  appraisement  of  such  estate,  to  sell  such  as 
are  perishable,  or  may  depreciate  by  delay,  and  to  ac- 
count for  the  same ;  and  for  the  whole  trouble  incurred 
by  such  collector  the  court  may  allow  such  commis- 
sion on  the  amount  of  the  said  personal  estate  as  shall 
be  actually  collected  and  delivered  to  the  proper  exec- 
utor or  administrator,  as  aforesaid,  as  said  court  may 
deem  just  and  reasonable:  Provided,  the  same  shall 
not  exceed  six  per  cent,  on  the  amount  stated  in  such 
inventory  or  bill  of  appraisement. ' ' 

Section  17  (J.  &  A.  ^  65)  provides  that  on  the  grant- 
ing of  letters  testamentary  or  of  administration,  the 
power  of  any  such  collector,  so  appointed,  shall  cease, 
and  it  shall  be  his  duty  to  deliver,  on  demand,  all 
property  and  money  of  the  deceased  to  the  person 
or  persons  obtaining  such  letters,  and  prescribes  a 
penalty  in  case  such  collector  fails  so  to  do. 

Section  18  ( J.  &  A.  ^  66)  provides  for  the  granting 
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of  letters  of  administration  of  the  eatate  of  all  per- 
sons dying  intestate,  and  section  21  (J.  &  A.  ^  70)  pre- 
scribes the  form  of  snch  letters. 

Section  51  ( J.  &  A.  ^  100)  provides  that  whenever 
letters  testamentary  of  administration  or  of  collection 
are  granted,  the  executor  or  administrator  shall  make 
out  a  full  and  perfect  inventory  of  the  real  and  per- 
sonal estate  of  the  decedent,  and  return  the  same  to 
the  office  of  the  clerk  of  the  County  Court  within  three 
months  from  the  date  of  the  letters  testamentary  or  of 
administration. 

Section  60  (J.  &  A.  ^  109)  requires  every  adminis- 
trator or  executor  to  fix  upon  a  term  of  the  court  within 
six  months  from  the  time  of  his  qualification,  for  the 
adjustment  of  all  claims  against  the  decedent,  and  to 
give  the  prescribed  notice  to  persons  having  such 
claims. 

Section  70  (J.  &  A.  ^  119)  provides,  in  part,  sev- 
enth clause,  as  follows: 

"All  [of]  other  debts  and  demands  of  whatever  kind 
without  regard  to  quality  or  dignity  which  shall  be  ex- 
hibited to  the  court  vnthin  one  year  from  granting  of  let- 
ters as  aforesaid,  and  all  demands  not  exhibited  within 
one  year  as  aforesaid  shall  be  forever  barred  unless  the 
creditors  shall  find  other  estate  of  the  deceased  not 
inventoried  or  accounted  for  by  the  executor  or  ad- 
ministrator, in  which  case  their  claims  shall  be  paid 
pro  rata  out  of  such  subsequently  discovered  estate, 
saving,  however,  to  infants,  persons  of  unsound  mind, 
persons  without  the  United  States,  in  the  employment 
of  the  United  States  or  of  this  state,  the  term  of  one 
year  after  their  respective  disabilities  are  removed 
to  exhibit  their  claims." 

If  the  words  ''letters  as  aforesaid,'*  as  employed  in 
the  seventh  clause  of  section  70,  above  quoted,  are  in- 
tended to  include  letters  granted  by  the  Probate  Court 
to  a  collector  or  administrator  to  collect,  as  provided 
in  section  11  of  the  Act,  the  claims  here  involved  were 
not  exhibited  by  appellee  within  the  time  necessary  to 
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entitle  them  to  be  paid  out  of  the  estate  of  the  de- 
cedent inventoried  or  accounted  for  by  the  adminis- 
trator to  collect,  and  the  judgments  must  be  reversed, 
or  so  modified  as  to  make  said  claims  payable  only  out 
of  any  subsequently  discovered  estate  of  the  decedent. 

It  may  be  conceded  that  observance  of  the  strict 
letter  of  the  language  employed  in  the  seventh  clause 
of  section  70  would  compel  an  interpretation  of  the 
phrase  ** letters  as  aforesaid,*'  as  being  inclusive  of 
letters  granted  to  an  administrator  appointed  to  collect 
under  the  provisions  of  section  11,  but  the  letter  of 
a  statute  is  subordinate  to  the  intention.  ''A  thing 
within  the  intention  is  r^arded  as  within  the  statute 
though  not  within  the  letter,  and  a  thing  within  the 
letter  is  not  within  the  statute  unless  within  the  in- 
tention.'* People  ex  rel.  Krause  v.  Harrison,  191  HI. 
257,  266. 

An  administrator  to  collect,  or  collector,  is  merely 
a  temporary  officer  appointed  by  the  court  to  collect 
and  preserve  the  estate  of  a  decedent  **  until  probate 
of  his  will,  or  until  administration  of  his  estate  is 
granted. '*  He  is  without  authority  either  to  adjust 
the  claims  of  creditors  against  his  decedent,  or  to  pay 
out  the  funds  of  the  estate  coming  into  his  hands.  Peo- 
ple ex  rel.  Bvikley  v.  Salomon,  184  111.  490;  In  re  Es- 
tate of  Wincox,  186  111.  445.  That  the  administration 
of  the  estate  of  a  decedent,  in  accordance  with  the  pro- 
visions of  the  act  relating  to  the  administration  of 
estates,  was  not  contemplated  by  the  Legislature  to  be 
entered  upon  until  letters  testamentary  or  of  adminis- 
tration, as  distinguished  from  letters  **of  collection*' 
were  granted,  is  apparent  from  a  consideration  of  the 
language  employed  in  the  several  sections  of  the  act. 

Under  section  11,  the  contingency  which  authorizes 
the  appointment  of  an  administrator  to  collect  arises 
from  great  delay  **  before  letters  testamentary  or  of 
administration"  can  be  issued,  and  such  appointment 
extends  only  until  probate  of  the  will  of  the  decedent, 
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or  ** until  administration  of  his  estate  is  granted," 
when  such  administrator  to  collect  is  required  to  de- 
liver the  estate  in  his  hands  to  the  '* proper'*  executor 
or  administrator. 

Under  section  12  the  prescribed  form  of  letters  to 
be  granted  to  the  person  appointed  to  collect  the  es- 
tate of  the  decedent,  states,  as  the  occasion  for  such 
appoinment,  that  **the  administration  whereof  can- 
not be  immediately  granted  to  the  persons  by  law  en- 
titled thereto/' 

In  section  15  such  appointee  is  denominated  a  **  col- 
lector,'' and  it  is  provided  that  he  may  be  allowed 
a  commission  upon  the  amount  of  the  estate  actually 
collected  and  delivered  to  the  ** proper"  executor  or  ad- 
ministrator, as  aforesaid.  In  section  17  such  appointee 
is  styled  a  **  collector. " 

While  the  question  involved  is  not  altogether  free 
from  doubt,  we  are  disposed  to  hold  that  the  interpre- 
tation placed  by  the  trial  court  upon  the  phrase  **  let- 
ters as  aforesaid,"  employed  in  the  seventh  clause  of 
section  70,  should  prevail,  as  being  more  nearly  in  con- 
formity with  the  expressed  intention  of  the  Legisla- 
ture than  is  the  interpretation  contended  for  by  appel- 
lant. 

That  is  to  say,  the  phrase  "letters  as  aforesaid" 
should  properly  be  interpreted  as  referring  only  to 
letters  testamentary  granted  after  probate  of  a  will,  or 
to  letters  of  administration  in  due  course  granted  on 
the  estate  of  a  decedent. 

The  judgments  will  be  aflSrmed. 

Judgments  affirmed. 
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9.  D.  Byan^  Appellee^  y.  Thomas  E.  HcArdle,  Appel- 
lant. 

Oen.  No.  19^884.    (Not  to  be  reported  in  f  ulL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  Blarch  term,  1913.    Af&rmed.    Opinion  filed  October  7,  1914. 

Statement  of  the  Case. 

Action  by  S.  D.  Ryan  against  Thomas  E.  McArdle 
to  recover  instalments  of  rent  from  October  1,  1906, 
to  September  1,  1910,  alleged  to  be  due  by  the  terms 
of  a  lease.  A  trial  by  the  court  resulted  in  a  finding 
and  judgment  against  defendant  for  $1,845.  To  re- 
verse the  judgment,  defendant  appeals. 

Plaintiff  in  a  former  suit  brought  in  the  County 
Court  to  recover  $795.52  salary  and  instalments  of 
rent  alleged  to  be  due  under  the  same  lease  from  Sep- 
tember 1,  1905  to  October  1,  1906,  recovered  a  judg- 
ment against  defendant  for  $472.50,  which  judgment 
was  aflBrmed  by  the  Appellate  Court.  See  Rya/n  v. 
McArdle,  159  111.  App.  579. 

In  the  present  suit  the  proceedings  in  the  former 
suit  were  incorporated  in  plaintiff's  statement  of  daim 
and  the  complete  record  in  the  former  suit,  including 
the  opinion  of  this  court  on  the  former  appeal  and  its 
mandate  affirming  the  judgment,  were  introduced  in 
evidence. 

The  biQ  of  particulars  filed  by  the  plaintiff  in  the 
former  suit  is  as  follows : 
*  *  Salary  and  rent  from  September  1, 1905,  to 

January  6,  1906 $  630.00 

Rent  from  January  6,  1906,  to  October  1, 

1906 660.00 

$1,290.00 
Credit. 
By  cash  on  account $494.48 

Balance  due  on  October  1, 1906 : $795.52'' 
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The  principal  claim  of  plaintiff  in  the  present  suit 
is  stated  in  his  statement  of  claim  filed  herein  as  fol- 
lows : 

''Par.  15.  That  after  the  beginning  of  this  (the) 
suit  in  the  preceding  paragraphs  mentioned  (being  the 
former  suit  on  the  County  Court)  there  has  accrued 
due  to  the  plaintiff  from  the  defendant  as  rent  under 
the  agreement  herein  and  in  said  sum  pleaded  rent  at 
the  rate  of  $75  per  month  from  the  first  of  October, 
1906,  to  the  30th  of  August,  1910,  47  months,  making 
an  aggregate  of  $3,525.00. 

''Par.  16.  That  the  plaintiff  has  received  as  a  credit 
on  said  $3,525.00,  by  re-renting  the  premises  in  said 
agreement  leased  for  the  account  of  said  defendant 
sums  aggregating  $1,680.00,  and  no  more,  as  follows, 
viz.: 

"From  1st  of  October,  1906,  to  30th  of  Sep- 
tember, 1907,  at  $50  per  month $1,200.00 

' '  From  August  26, 1909,  to  February  25, 1910, 

at  $30  per  month 180.00 

''From  February  26, 1910,  to  August  26, 1910, 

at  $50  per  month 300.00 

$1,680.00 
Leaving  a  balance  of  $1,845.00  due  the  plaintiff. ' ' 
Defendant's  affidavit  of  merits  averred,  as  a  ground 
of  defense  to  the  whole  of  plaintiff's  claim,  that  on  or 
prior  to  October  1,  1906,  the  plaintiff  repossessed  him- 
self of  the  premises  so  as  to  constitute  an  eviction,  and 
further  averred  that  the  defense  of  eviction  in  the 
former  suit  was  successfully  made,  and  that  the  judg- 
ment was  res  adjudicata  as  between  plaintiff  and  de- 
fendant that  the  defendant  had  been  evicted. 

MoNTOOMEBY,  Habt  &  Smith,  f  or  appellant. 

McAbdlb  &  MoAbdle,  for  appellee. 

Mb.  Pbesidinq  Justice  Battmb  delivered  the  opinion 
of  the  court 


586  Appellate  Coubts  of  Illinois. 

Berenzweig  y.  Krecun,  188  111.  App.  586. 


Abstraet  of  the  Decision. 

1.  Statutes,  S  272* — neceaaity  of  pleading  foreign  statutes.  Laws 
of  other  States  are  required  to  be  pleaded  and  proved  In  the  courts 
of  this  State  as  facts. 

2.  JuDOMEiTT,  §  517* — when  former  judgment  in  suit  for  rent 
res  adjudicata  on  question  of  eviction,  A  recovery  of  rent  In  a 
former  action  held  res  adjudicata  on  the  question  whether, the  tenant 
had  been  evicted  from  the  premises  by  the  landlord  reletting  the 
premises  so  that  the  defense  of  eviction  could  not  be  availed  of 
by  the  tenant  in  a  subsequent  suit  to  recover  further  instalments 
of  rent,  where  it  appeared  from  the  record  of  the  proceedings  in 
the  former  suit  and  also  in  the  opinion  of  the  Appellate  Court  on  an 
appeal  from  such  Judgment  that  recovery  was  had  for  the  period 
during  which  the  tenant  claimed  the  eviction  took  place. 


'mmmm 


Esther  Berenzwelg,  Appellee,  t.  Abe  Kreenn,  Appel- 
lant. 

Oen.  No.  lO^SSS.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles 
A.  Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1913.  Affirmed.  Opinion  filed  October 
7,  1914. 

Statement  of  the  Case. 

Action  by  Esther  Berenzweig  against  Abe  Krecun 
instituted  in  the  Municipal  Court,  March  13,  1912,  to 
recover  damages  for  alleged  breach  of  a  promise  to 
marry.  From  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff,  defendant  appeals. 

Appellant  urges  as  ground  for  reversal  that  the 
verdict  is  unsupported  by  the  evidence;  that  the  suit 
was  prematurely  brought;  that  under  the  pleading 
it  was  necessary  for  appellee  to  prove  that  she  re- 
quested performance  of  the  alleged  marriage  contract 

•S««  Illlnoto  Notes  Digest,  Vols.  ZI  to  XV,  and  Giimiila(tt?9   Qoiirl^rlar, 
topic  and  teotloii  munbor. 
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and  that  appellant  refused  to  perform,  and  no  such 
proof  was  made. 
Appellee 's  statement  of  claim  was  as  follows : 
*'For  that  whereas  on  or  about  the  15th  day  of 
1912,  in  the  City  of  Chicago,  County  of  Cook  and 
State  of  Illinois  in  consideration  that  the  plaintiff, 
being  then  unmarried,  had  then  and  there  promised 
defendant,  at  his  request,  to  marry  him,  when  she,  the 
plaintiff,  should  be  thereto  requested,  the  defendant 
promised  the  plaintiff  to  marry  her,  and  the  plain- 
tiff avers  that  she,  confiding  in  the  said  promise  of  the 
defendant  has  always  from  thence  hitherto  remained 
and  still  is  unmarried  and  has  been  for  all  the  time 
aforesaid  and  still  is  ready  and  willing  to  marry  him. 
That  although  plaintiff,  after  making  of  said  promise 
of  the  defendant  on  the  day  aforesaid,  has  requested 
the  defendant  to  marry  her,  the  defendant  did  not 
nor  would  he  then  marry  the  plaintiff,  but  refuses  so  to 
do,  whereby  the  plaintiff  has  sustained  damages  to  the 
extent  of  the  sum  of  $5,000. '* 

The  affidavit  of  merits  filed  by  appellant  stated  his 
defense  as  follows:  '*That  defendant  never  at  any 
time  promised  to  marry  the  plaintiff.*' 

B.  M.  Shaffneb,  for  appellant. 

a 

Blum  &  Blum  and  Nathan  S.  Sohoenbbod,  for  ap- 
pellee. 

Mb.  Pbesidinq  Justice  Baumb  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Peelslon. 

1.  Plbadtno,  §  117* — when  undenied  facts  are  admitted.  It  Is  a 
fundamental  rule  in  pleading  that  a  material  fact  asserted  on  one 
side  and  not  denied  on  the  other  is  admitted. 

2.  PLEADII70,  §  117* — when  facts  not  put  in  issue  are  admitted. 
In  a  suit  to  recover  damages  for  breach  of  a  promise  of  marriage, 
where  under  the  pleadings  the  only  material  fact  in  issue  was 
whether  defendant  made  such  promise,  held  that  upon  proof  by 

*Se«  nilnoto  Notes  Digest,  Tols.  XI  to  XY,  and  CimiiihitlTe   Qnaitorly, 
topic  and  sectloa  aumber. 
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plaintiff  of  such  promise,  plaintiff's  allegations  of  her  reQuest  to 
defendant  to  marry  her  and  of  his  refusal  to  do  so  were  admitted. 

3.  Breach  of  mabbiaob  pbomibe,  i  23* — when  issue  properly  sub- 
mitted to  jury.  In  a  suit  for  breach  of  a  promise  to  marry,  where 
plaintlfTs  evidence  tended  to  show  that  defendant  promised  in 
December  to  marry  her  the  following  May  and  that  she  expressed 
her  willingness  to  then  marry  him,  and  defendant's  evidence  tended 
to  show  that  he  did  not  so  promise  to  marry  plaintiff,  Jield  that  the 
case  was  properly  submitted  to  the  Jury  on  such  issue  and  that  a 
verdict  for  plaintiff  was  sustained  by  the  evidence,  it  appearing 
that  the  facts  and  circumstances  in  evidence,  other  than  direct 
testimony  of  the  parties,  tended  to  corroborate  the  plaintiff  rather 
than  the  defendant. 

4.  Appeal  and  ebbob,  i  870* — tohen  objection  that  suit  was  pre- 
maturely brought  will  not  be  considered.  An  objection  that  the  suit 
was  prematurely  brought  cannot  be  raised  for  the  first  time  in  the 
Appellate  Ck>urt 


John  F.  Deylne^  Administrator^  Appellee^  y.  Ward 
Baking  Company^  successor  to  Ward-Corby  Company^ 
Appellant. 

Oen.  No.  19^367.    (Not  to  be  reported  In  fnlL) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chablbb 
M.  Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Affirmed.  Opinion  filed  October  1,  1914. 
Rehearing  denied  October  19, 1914. 

Statement  of  the  Case. 

Action  by  Jolin  F.  Devine,  administrator  of  the 
estate  of  William  Lesak,  deceased,  against  Ward  Bak- 
ing Company,  successor  to  Ward-Corby  Company,  to 
recover  damages  for  the  wrongful  death  of  plaintiff's 
intestate  caused  by  being  struck  by  an  electric  truck 
belonging  to  defendant.  The  plaintiflF's  intestate,  who 
was  eight  years  and  nine  months  old,  was  playing  in 

•See  nilnoto  NotM  Digect,  Toll.  XI  to  XT,  and  Ciimiil«llT«  ilnntalj,  mbm 
imgHit  and  aeotloB  ——»— 
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the  street  at  the  time  of  the  accident.  Plaintiff  had 
verdict  and  judgment  for  forty-five  hundred  dollars. 
To  reverse  the  judgment,  defendant  appeals. 

The  declaration  contained  two  counts.  The  first 
count  alleged  that  defendant  owned,  operated  and  con- 
trolled a  certain  motor  car,  and  by  its  servant  and 
agent  was  operating  the  same  over,  upon  and  along 
Pamell  avenue;  that  it  became  and  was  the  duty  of 
defendant  in  operating  said  car  along  said  street  to 
use  all  proper  care  and  caution  in  the  running  of  said 
car,  so  as  not  to  injure  persons  on  said  street ;  that  de- 
fendant did  not  regard  its  duty  in  that  behalf,  but 
on,  etc.,  while  plaintiff's  intestate  was  lawfully  on  said 
street,  and  was  in  the  exerdse  of  proper  care  for 
his  own  safety,  defendant,  regardless  of  its  duty  in 
that  behalf,  carelessly,  negligently  and  wrongfully  ran, 
operated  and  managed  said  car  in  so  careless  and  neg- 
ligent manner  and  at  a  high  and  dangerous  rate  of 
speed,  so  that  by  reason  thereof  plaintiff's  intestate 
was  run  into,  against,  knocked  down  and  run  over  by 
said  car  in  charge  of  defendant's  servant  and  thereby 
*  so  badly  injured  that  he  died  immediately  as  a  direct 
result  of  said  injuries. 

The  second  count  was  similar  to  the  first  count,  and 
also  further  predicated  a  right  of  recovery  on  the  al- 
leged negligent  failure  of  defendant's  servant  to  give 
proper  warning  to  persons  on  the  street. 

DuNGOMBB  &  BsHAN,  f or  appellant ;  Louis  J.  Behak^ 
of  counsel. 

Geobge  D.  Wellington  and  Rockhold  &  Busch,  for 
appellee;  Fbanois  X.  Busoh,  of  counsel. 

Mb.  Pbesidino  Justice  Baumb  delivered  the  opinion 
of  the  court 
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Abstract  of  the  Decision. 

1.  Death,  f  hOh^-^-when  evidence  sufficient  to  show  death  resulted 
from  injuries.  In  an  action  for  the  death  of  a  boy  alleged  to  have 
been  caused  by  beiAg  run  over  by  defendant's  motor  truck  in  a 
public  street,  evidence  held  sufficient  to  show  that  death  resulted 
from  the  injuries,  where  the  identity  of  the  boy  was  clearly  es- 
tablished, and  though  the  character  and  extent  of  the  injuries  were 
not  shown,  the  evidence  disclosed  that  he  died  within  an  hour  after 
he  was  injured,  and  it  also  appeared  that  defendant's  counsel  in 
the  examination  of  witnesses  assumed  that  the  boy  was  killed. 

2.  Master  and  servant,  f  845* — when  act  of  driving  motor  truck 
is  within  scope  of  employment.  Where  a  servant  was  engaged  to 
drive  an  automobile  truck  for  a  bakery  over  a  certain  route,  and 
contrary  to  the  instructions  of  his  employer  made  a  trip  olt  his  route 
to  take  a  party  home,  and  after  having  done  so  was  returning  to 
the  bakery  when  he  ran  over  a  boy  in  the  street,  held  that  at  the 
time  of  the  accident  the  servant  was  driving  the  truck  in  the  regu- 
lar line  of  his  employment 

3.  AmoMOBiLES  AND  GASAQES,  ft  3* — Sufficiency  of  declaration  to 
admit  proof  of  driving  on  wrong  side  of  street.  In  an  action  for 
the  death  of  a  boy  by  being  run  over  in  a  public  street  by  defendant's 
automobile  truck,  held  that  the  allegations  of  the  declaration  in 
respect  to  the  negligent  operation  of  the  truck  were  sufficiently  broad 
to  admit  proof  in  support  of  a  substantive  ground  of  recovery  that 
at  the  time  of  the  accident  the  defendant  was  driving  on  the  wrong 
side  of  the  street. 

4.  Automobiles  and  oabaoes,  S  3* — when  proof  of  driving  on 
wrong  side  of  street  admissible.  In  an  action  for  the  death  of  a 
boy  by  being  run  over  by  defendant's  automobile  truck  in  a  public 
street,  evidence  that  the  truck  was  being  driven  on  the  wrong  side 
of  the  street  at  the  time  of  the  accident,  held  properly  admitted  as 
bearing  on  the  question  of  contributory  negligence  of  the  boy. 

*Bee  nUnols  Not«a  Dlg«st,  Tolg.  XI  to  XY,  and  OomiiUitlTe   Qoaiterly, 
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Idaho  Sheep  Company^  Appellee,  y.  Oregon  Short  Line 

Bailroad  Company,  Appellant. 

Oen.  No.  1S,30S. 

1.  CABBIEB8,  S  60* — when  delivery  of  hill  of  lading  passes  title. 
Delivery  of  a  bill  of  lading  with  Intent  to  transfer  the  property  in 
the  goods  is  a  symbolical  delivery  of  the  goods  and  passes  a  valid 
title  thereto. 

2.  Cabbiebs,  f  43* — when  liability  for  shipment  becomes  fixed 
under  Carmack  Amendment.  Under  the  Carmack  Amendment  to 
section  20  of  the  Interstate  Commerce  Act,  it  is  the  receiving  of 
the  goods  for  transportation  to  a  point  in  another  State  that  fixes 
the  carrier's  liability  for  damage  or  loss  caused  by  itself  or  by  any 
connecting  carrier;  the  carrier  cannot  defeat  its  liability  by  neglect- 
ing or  refusing  to  issue  a  receipt  or  bill  of  lading  in  compliance 
with  the  act. 

3.  Cabbiebs,  f  189* — proof  essential  to  shoto  right  of  action  for 
damage  to  shipment.  In  an  action  against  a  carrier  to  recover  for 
loss  or  damage  to  a  shipment,  where  the  evidence  shows  a  bill  of 
lading  was  issued,  it  devolves  upon  the  plaintiff  to  prove  that  he 
is  the  legal  holder  of  the  bill  of  lading;  but  where  no  such  bill  of 
lading  was  issued,  ownership  of  the  goods  or  the  right  to  maintain 
the  suit  must  of  necessity  be  proved  otherwisa 

4.  Cabbiebs,  S  50* — nature  of  bill  of  lading.  A  bill  of  lading  is 
both  a  receipt  and  a  contract  to  carry. 

6.  Cabbiebs,  i  107* — when  oral  evidence  of  a  contract  of  ship' 
ment  should  be  excluded.  In  an  action  against  a  carrier  for  damages 
resulting  from  a  delayed  shipment,  where  it  was  disclosed  that 
plaintiff  had  signed  a  contract  of  shipment  but  the  contract  was  not 
produced  in  court  or  its  absence  accounted  for,  and  the  plaintifF 
sought  to  rely  wholly  upon  a  verbal  contract  entered  into  prior 
to  the  signing  of  the  written  one,  held  that  the  court  erred  in 
overruling  a  motion  at  the  close  of  the  evidence  to  exclude  all  the 
oral  evidence  of  the  contract,  on  the  ground  that  the  contract  itself 
was  the  best  evidence  and  the  only  contract  in  the  case. 

6.  Cabbiebs,  %  159* — power  of  carrier  to  limit  liability  under 
Carmack  Amendment.  The  Carmack  Amendment  to  section  20  of 
the  Interstate  Commerce  Act  does  not  prohibit  a  carrier  from  making 
a  fair,  open  and  reasonable  agreement  specifying  a  time  in  which  a 
shipment  may  be  delivered  and  limiting  the  amount  recoverable  by 
the  shipper. 


*See  nUnols  Notes  Digest,  Vols.  XI  to  XV,  and  CnmiiUillve   Quartorlj,  9mm% 
topic  ud  Mction  nmnber. 
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7.  Cab&ibbs,  f  110* — measure  of  damaget  far  flayed  ehipment. 
Unless  otherwise  legally  limited  by  the  contract  to  carry,  the  meas- 
ure of  damages  by  reason  of  a  delayed  shipment  is  the  difference 
between  the  market  value  of  the  consignment  at  the  time  and  in 
the  condition  it  should  have  arrived  and  its  fair,  cash  market 
value  in  the  condition  and  at  the  time  it  actually  did  arrive  at 
destination,  plus  the  necessary  expense  to  the  shipper  caused  by  the 
unusual  delay. 

8.  CABBnois,  f  286* — when  not  liable  far  damagee  resulting  from 
stopping  shipment  of  stock.  Where  a  carrier  is  already  liable  for 
damages  resulting  from  delay  in  a  shipment  of  lambs,  it  cannot 
be  required  to  take  the  risk  of  further  damages  by  stopping  the 
shipment  before  reaching  destination  for  the  purpose  of  feeding  the 
lambs  for  a  future  market,  but  where  the  shipment  is  thus  stopped 
the  carrier  is  entitled  to  the  benefit  of  any  reduction  of  the  actual 
loss  to  the  shipper  that  might  thereby  be  occasioned. 

9.  Casbiebs,  S  248* — suHldency  of  proof  for  an  estimate  of  dam- 
ages resulting  from  delayed  shipment  of  stock.  In  an  action  against 
a  carrier  for  damages  resulting  from  a  delayed  shipment  of  lambs 
where,  owing  to  the  delay,  the  shipment  was  stopped  en  route  to 
be  fed  for  a  future  market  and  later  shipped  to  the  original  des- 
tination and  sold,  held  that  the  proof  in  the  record  was  too  indefi- 
nite for  an  accurate  estimate  of  the  proper  damage,  and  in  view  of 
a  new  trial  the  character  of  the  proof  and  method  of  computation 
was  suggested. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  XSourt  at 
the  March  term,  1912.  Reversed  and  remanded.  Opinion  filed  Oc- 
tober 7,  1914. 

Davis  &  Banein,  for  appellant;  Edmukd  P.  Eblly, 
of  counsel. 

Chables  a.  Butleb,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Idaho  Sheep  Company  prosecuted  this  suit  against 
appellant,  Oregon  Short  Line  Railroad  Company,  as 
the  initial  carrier  in  an  interstate  shipment  of  2,994 
lambs  from  Soda  Springs,  Idaho  to  Chicago,  and  re- 
covered a  judgment  of  $3,099.86. 

*8«e  Illinois  Notes  Dlffott,  Vols.  XI  to  XV,  and  CiimnlaUTe   Quartorlr, 
topic  and  section  number. 
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Appellant  in  August,  1906,  agreed  to  deliver  by  Oc- 
tober 4,  1906,  at  Soda  Springs  cars  for  said  shipment 
of  lambs  by  appellee,  but  failed  to  deliver  the  same 
until  November  7,  1906.  By  reason  of  said  failure 
appellee  caused  the  lambs  to  be  removed  from  the 
range  in  Idaho  and  placed  in  pastures,  cared  for  and 
fed,  pending  shipment,  at  an  extra  expense  to  it  of 
about  $300.  The  lambs  were  routed,  loaded  and 
shipped  by  appellee  at  Soda  Springs  by  way  of  appel- 
lant's road  to  Chicago,  Novemlier  7, 1906,  in  good,  fat 
condition  and  weighing  on  an  average  about  67  pounds 
per  lamb.  All  the  lambs  arrived  at  Kirkland,  Illinois, 
November  16,  1906,  about  ten  o'clock,  p.  m.,  after  a 
continuous  run  of  almost  forty  hours  from  the  last 
previous  stop  and  rest,  looking  tired  and  gaunt,  none 
of  them  killing  lambs,  and  weighing  not  exceeding  58 
pounds  per  lamb.  Had  they  continued  right  along  with 
the  proper  stop,  rest  and  feed  at  Kirkland,  they  would 
have  arrived  in  Chicago,  November  19th  or  20th, 
weighing  on  an  average  about  57  pounds,  all  of  them 
feeders  and  none  of  them  killing  lambs,  and  500  of 
them  would  have  sold  on  the  Chicago  market  at  those 
times  at  $6.10,  and  the  others  at  $6.60  per  cwt.  They 
were  in  good,  fat  condition  for  the  market  from  Oc- 
tober 4,  1906,  to  October  19,  1906,  and  at  those  times 
weighed  70  lbs.  per  head.  Had  they  been  shipped  Oc- 
tober 4th  and  properly  cared  for  en  route  and  prompt- 
ly delivered  ninety  per  cent,  of  them  would  have  been 
delivered  in  Chicago  as  good  Idaho,  well-bred,  killing 
lambs  weighing  65  lbs.  per  lamb  on  an  average,  and  ten 
per  cent,  thereof  would  have  been  delivered  as  good, 
well-bred,  Idaho  feeders  weighing  about  65  lbs.  per 
head.  Had  they  been  so  shipped  October  19th,  and  so 
cared  for,  they  would  have  been  delivered  in  Chicago, 
seventy-five  per  cent,  thereof  as  killing  lambs  and 
twenty-five  per  cent,  thereof  as  feeders,  and  weighing 
near  65  lbs.  per  lamb.  The  usual  time  in  transit  for 
such  shipments  from  Soda  Springs  to  Kirkland  and 
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from  Soda  Springs  to  Chicago  is  about  seven  and  eight 
days  respectively,  and  the  usual  shrinkage  for  the 
eight  days  in  transit  is  about  5  lbs.  per  head  when 
properly  cared  for  and  fed.  The  cash  market  value  in 
Chicago  of  Idaho  killers,  such  as  the  lambs  in  question, 
was  on  October  12,  1906,  $7.65,  and  on  October  16th, 
$7.55  per  cwt.  The  cash  market  value  in  Chicago  of 
such  lambs  as  feeders  on  October  12th  was  $6.60,  and 
at  any  time  from  October  12,  1906,  to  February  28, 
1907,  such  feeders  would  not  have  sold  for  more  than 
$6.75  per  cwt.  The  lambs  were  badly  treated  en  route 
by  being  stopped  and  fed  at  some  stops  with  very 
poor  feed  in  very  muddy  pens  and  were  given  bad 
water,  and  at  times  in  troughs  too  high  for  the  lambs  to 
drink  from,  and  thereby  they  lost  heavily  in  flesh ;  and 
a  number  of  other  lambs  died  en  route,  but  they  were 
not  included  in  the  statement  of  claim.  Appellee  had 
the  lambs  all  placed  on  good  pastures  at  Elrkland, 
November  17,  1906,  and  as  soon  thereafter  as  it  was 
safe  to  do  so  they  were  put  on  good  feed  there  and 
fattened  for  the  market,  and  as  rapidly  as  they  became 
killing  lambs  they  were  promptly  shipped  to  Chicago 
and  sold  as  killers  from  January  27th  to  February 
27,  1907,  except  a  few  dead  and  cripples.  They 
weighed  on  an  average  near  82  lbs.  per  lamb  with  their 
increase  in  growth  and  flesh.  The  2,994  lambs  were 
all  sold  at  from  $7.40  to  $7.70  per  cwt.,  except  the 
crippled,  dead  and  other  objectionable  ones  that  sold 
at  from  50  cents  to  $4  per  head.  The  lambs  were 
brought  to  Chicago  on  the  same  billing  on  which  they 
left  Soda  Springs ;  and  the  gross  proceeds  of  the  sales 
thereof  amounted  to  $18,196.04.  The  total  expense 
therefor  for  care,  feed  and  pasture  at  Kirkland  was 
about  $5,842.75. 

Appellee  alleged  and  claimed  damages  for  the  fail- 
ure of  appellant  to  safely  carry  and  deliver  the  lambs 
within  a  reasonable  time  after  receipt  thereof,  and  for 
its  failure  to  furnish  cars  and  to  safely  deliver  the 
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lambs  in  good  order  and  condition  as  it  agreed  to 
do. 

Appellant  entered  a  general  denial,  and  averred  that 
appellee  was  a  foreign  corporation  without  a  license, 
was  transacting  and  had  transacted  its  business  in  this 
State  without  a  license  and,  therefore,  could  not  main- 
tain its  suit,  but  in  its  argument  has  abandoned  its  af- 
firmative defense. 

In  addition  to  the  undisputed  facts  above  recited, 
R.  W.  Phillips,  agent  of  appellee  in  making  the  ship- 
ment at  Soda  Springs,  testified,  without  contradiction, 
as  follows: 

**  After  loading  the  sheep  I  told  Mr.  Strahan,  depot 
agent  of  appellant,  to  bill  these  sheep  to  the  Knollin 
Sheep  Co.,  Chicago,  and  gave  him  the  routing.  He 
gave  me  a  contract  to  sign  after  that  conversation.  I 
signed  it  *  Idaho  Sheep  Co.'  by  myself.  I  got  a  copy 
of  it  and  it  was  given  to  my  men  that  accompanied  the 
sheep  (to  Kirkland).  He  (Strahan)  signed  them  and 
kept  a  copy  and  gave  me  one.  I  made  no  objections 
to  signing  it.  I  don't  know  of  ever  reading  one  of 
them  word  for  word.  I  know  in  a  general  way  the 
contents  of  that  document  I  signed  November  7th,  and 
had  at  that  time." 

This  suit  is  controlled  by  that  portion  of  the  Car- 
mack  Amendment  to  section  20  of  tiie  Interstate  Com- 
merce Act,  which  provides  as  follows : 

*  *  That  any  common  carrier,  railroad,  or  transporta- 
tion company  receiving  property  for  transportation 
from  a  point  in  one  State  to  a  point  in  another  state 
shall  issue  a  receipt  or  bill  of  lading  therefor  and 
shall  be  liable  to  the  lawful  holder  thereof  for  any  loss, 
damage,  or  injury  to  such  property  caused  by  it  or 
by  any  common  carrier,  railroad,  or  transportation 
company  to  which  such  property  may  pass,  and  no 
contract,  receipt,  rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  traH^sportation  company 
from  the  liability  hereby  imposed:  Provided,  That 
nothing  in  this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or  right  of  ac- 
tion which  he  has  under  existing  law. ' ' 
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The  said  act  declares  the  initial  carrier's  liability 
for  loss  and  damage  to  interstate  shipments,  and  that 
legislation  supersedes  all  regulations  and  policies  of 
any  particular  State  upon  the  same  subject.  The  pro- 
viso above  quoted  related  to  remedies  existing  under 
Federal  law  and  not  to  any  State  law.  Adams  Exp. 
Co.  V.  Croninger,  226  U.  S.  491. 

The  right  of  action  is  in  positive  terms  of  said 
amendment  given  to  the  lawful  holder  of  the  receipt 
or  biU  of  lading,  and  it  requires  the  carrier  to  issue  the 
same.  These  provisions  are  sound  and  simple  and 
need  little  or  no  explanation.  The  owner  of  the  bill  of 
lading  was  regarded  in  law  as  an  owner  of  the  goods 
or  the  thing  shipped  before  the  Carmack  Amendment 
was  ever  enacted.  The  lawful  holder  of  the  bill  of 
lading,  even  by  assignment  or  by  mere  delivery  there- 
of with  intent  to  transfer  the  goods,  has  at  all  times 
been  regarded  as  having  the  right  to  the  possession 
of  the  goods  shipped,  and  property  rights  therein  ac- 
cording to  the  intent  of  the  parties  to  the  assignment 
or  delivery,  and  could  maintain  an  action  for  the  pos- 
session of  the  same.  Delivery  of  a  bill  of  lading  with 
intent  to  transfer  the  property  in  the  goods  is  a  sym- 
bolical delivery  of  the  goods  and  passes  a  valid  title 
thereto.  Lewis  v.  Springville  Banking  Co.,  166  HI. 
311;  Michigan  Cent.  R.  Co.  v.  PhUlips,  60  lU.  190; 
Peters  v.  EUiott,  78  111.  321 ;  Taylor  v.  Turner,  87  111. 
296. 

It  is  the  receiving  of  the  goods  for  transportation 
to  a  point  in  another  State,  however,  that  fixes  the  car- 
rier's liability  under  the  Carmack  Amendment  for 
damage  or  loss  caused  by  itself  or  by  any  connecting 
carrier.  It  cannot  defeat  its  liability  by  neglecting  or 
refusing  to  issue  a  receipt  or  bill  of  lading  in  compli- 
ance with  that  act.  Gamble-Rohinson  Commission 
Co.  V.  Union  Pac.  R.  Co.,  262  111.  400;  Atlantic  Coast 
Line  R.  Co.  v.  Riverside  Mills,  219  U.  S.  186 ;  Interna- 
tional  Watch  Co.  v.  Delaware  L.  &  W.  R.  Co.,  80  N. 
J.  Law  553. 
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If  a  bill  of  lading,  however,  is  issued  by  the  carrier, 
as  the  said  act  requires,  the  lawful  holder  thereof  is 
the  one  given  the  right  of  action  for  loss  or  damage  as 
aforesaid ;  and  if  the  existence  of  such  a  bill  of  lading 
is  shown  it  will  devolve  upon  the  plaintiff  to  prove 
that  he  is  the  legal  holder  thereof.  Where  no  such 
bill  of  lading  is  issued,  ownership  of  the  goods  or  right 
to  maintain  the  suit  must  of  necessity  be  proved  other- 
wise, but  the  carrier  in  such  case  cannot  defeat  the 
suit  by  the  showing  that  no  such  bill  of  lading  or  re- 
ceipt was  issued. 

A  bill  of  lading  is  both  a  receipt  and  a  contract  to 
carry.  Merchcmts'  Despatch  Transp.  Co.  v.  Furth- 
maim,  149  111.  66. 

The  evidence  in  this  case  tends  to  prove  that  a  bill 
of  lading  was  issued  by  appellant  for  the  lambs 
shipped  by  appellee,  but  there  is  no  evidence  as  to  its 
contents  and  it  does  not  appear  in  the  record  who  was 
the  legal  holder  of  it  at  the  time  the  suit  was  brought. 
It  positively  and  clearly  appears  from  the  record  that 
appellee  and  appellant  signed  a  written  contract,  and 
presumably  a  contract  to  carry  the  lambs.  That  con- 
tract was  not  produced  in  court  or  its  absence  ac- 
counted for,  but  appellee  sought  to  rely  wholly  upon 
the  verbal  contract  or  undertaking  with  appellant  with 
reference  to  said  shipment  entered  into  by  them  prior 
to  the  signing  of  the  written  contract 

When  the  evidence  disclosed  that  there  was  a  bill 
of  lading,  or  a  written  contract  to  carry,  entered  into 
by  the  parties,  appellant  moved  to  exclude  all  the  oral 
evidence  of  a  contract  to  carry  the  lambs  on  the  ex- 
press grounds  that  the  said  contract  itself  was  the 
best  evidence  thereof  and  the  only  contract  in  the 
case.  The  court  overruled  the  motion,  stating,  in  sub- 
stance, that  the  evidence  did  not  show  that  there  was 
a  written  contract,  and  in  that  ruling  the  court  erred. 
The  motion  was  made  at  the  close  of  all  the  evidence 
to  exclude  the  evidence  in  the  record  and  to  instruct 
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the  jury  to  return  a  verdict  of  not  gnilty,  and  that 
motion  was  overruled  and  proper  exceptions  preserved 
by  appellant  to  said  rulings. 

The  burden  was  upon  appellee  to  prove  the  contract 
upon  which  the  shipment  was  made  by  proper  and  le- 
gitimate evidence,  by  the  best  evidence  of  which  the 
case  was  susceptible.  There  can  be  no  question  that 
the  best  evidence  of  a  written  contract  is  the  writing 
itself.  The  bill  of  lading  when  signed  by  the  parties 
is  the  evidence  of  the  contract.  Oamble-Robinson  Com- 
mission Co.  V.  Union  Pac.  R.  Co.,  supra. 

When  the  motion  is  made  to  exclude  all  the  evidence 
and  to  direct  a  verdict  at  the  close  of  the  evidence, 
the  question  for  the  court  then  is,  is  there  any  legal 
evidence  in  the  whole  record  which  tends  to  prove  the 
material  allegations  of  the  declaration,  or  the  ultimate 
facts  necessary  to  establish  the  plaintiff's  case.  If  so, 
the  case  should  be  submitted  to  the  jury.  If  not  so, 
then  the  court  should  direct  a  verdict  for  the  defend- 
ant   Libhy,  McNeill  (&  Libhy  v.  Cook,  222  111.  206. 

The  right  to  have  that  question  reviewed  in  this 
court  cannot  be  said  to  be  waived  by  appellant  by  fail- 
ing thereafter  to  object  to  an  instruction  as  to  the 
measure  of  damages. 

Moreover,  appellee  has  placed  itself  in  the  attitude 
of  suing  on  a  verbal  contract  to  carry  that  had  no  ex- 
istence. The  written  contract  superseded  the  oral  con- 
tract, and  is  the  only  contract  between  the  parties.  It 
was  bound  to  rely  on  the  written  contract  for  recovery 
when  the  evidence  disclosed  its  existence,  and  was 
bound  to  produce  it,  or  account  for  its  loss  or  appel- 
lee's inability  to  produce  it,  and  prove  its  contents  by 
oral  evidence.  Kitza  v.  Oregon  Short  Line  R.  Co.,  169 
111.  App.  609,  and  cases  there  cited;  Burtless  v. 
Oregon  Short  Line  R.  Co.,  180  111.  App.  249. 

It  is  argued  by  appellee  that  the  Carmack  Amend- 
ment prohibits  the  carrier  from  exempting  itself 
against  the  liability  thereby  imposed  by  contract,  re- 
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ceipt,  rule  or  otherwise  and  that,  therefore,  it  can  make 
no  difference  as  to  what  was  contained  in  the  contract. 
We  cannot  accede  to  this  view.  The  carrier  cannot 
exempt  itself  from  liability  for  its  own  negligence  or 
that  of  its  employees,  but  it  can  by  a  fair,  open  and 
reasonable  agreement  specify  a  time  in  which  the  ship- 
ment may  be  delivered  and  limit  the  amount  recover- 
able by  the  shipper  without  violating  that  act.  Adams 
Express  Co.  v.  Croninger,  supra;  Chicago,  B.  <&  Q.  Ry. 
Co.  V.  Miller,  226  U.  S.  513 ;  Chicago,  St.  P.,  M.  &  Q. 
Ry.  Co.  V.  Latta,  226  U.  S.  519 ;  Kansas  City  Southern 
Ry.  Co.  V.  Carl,  227  U.  S.  639. 

Appellee  is  shown  by  the  evidence  to  have  known  the 
substance  of  its  contract,  and  under  the  decisions  of 
the  Federal  Courts  that  govern  this  case  it  is  presumed 
to  know  the  provisions  thereof,  and  the  presumption 
must  be  indulged  that  it  was  a  binding  contract.  Kan- 
sas City  Southern  Ry.  Co.  v.  Carl,  supra;  Great  North- 
ern Ry.  Co.  V.  O'Connor,  232  U.  S.  508;  Missouri  Pac. 
Ry.  Co.  V.  Harper  Bros.,  121  C.  C.  A.  570,  201  Fed.  671. 

There  is  much  argument  concerning  the  proper  meas- 
ure of  damages,  and  the  court's  instructions  thereon. 
No  correct  rule  can  be  given  until  appellee  has  pre- 
sented its  case  under  its  contract.  Unless  otherwise 
legally  limited  by  the  contract  to  carry,  the  measure  of 
damages  by  reason  of  a  delayed  shipment  is  the  differ- 
ence between  the  market  value  of  the  consignment  at 
the  time  and  in  the  condition  it  should  have  arrived 
and  its  fair,  cash  market  value  in  condition  and  at 
the  time  it  actually  did  arrive  at  its  destination  (or 
in  this  case  when  it  would  have  arrived  had  it  contin- 
ued right  on  after  proper  rest  at  Kirkland),  plus  the 
necessary  expenses  to  the  shipper  caused  by  the  unu- 
sual delay.  Appellant  in  this  case  could  not  be  re- 
quired to  take  the  risk  of  further  damages  by  stop- 
ping the  shipment  at  Kirkland  and  feeding  the  lambs 
to  make  them  killers  for  a  future  market,  in  case  that 
caused  a  greater  loss.    But  inasmuch  as  they  were 
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stopped  and  fed  for  a  fntare  market  by  appellee,  ap- 
pellant would  be  entitled  to  the  benefit  of  any  reduc- 
tion of  the  actual  loss  to  appellee  that  might  thereby  be 
occasioned,  as  appellee  could  not  recover  more  than  his 
actual  loss  and  damage. 

As  the  case  must  be  retried,  we  further  suggest  that 
the  proof  in  this  record  is  too  indefinite  for  an  ac- 
curate estimate  of  the  proper  damages,  even  suppos- 
ing that  under  the  contract  the  measure  of  damages 
above  suggested  shall  properly  apply.  The  actual 
number  of  lambs  and  sheep  shipped  by  appellee  No- 
vember 7th  was  about  5,200,  3,675  of  which  were  lambs, 
560  of  which  seem  to  have  been  sold  en  route,  and 
about  121  lambs  appear  to  have  died  en  route.  Ap- 
pellee sued  for  loss  and  damage  to  only  2,994  lambs 
and  cannot  under  his  statement  of  claim  recover  for 
more  than  that  number.  The  evidence  should  accu- 
rately show  the  necessary  expenses  incurred  by  ap- 
pellee for  the  lambs  sued  for  while  waiting  for  the  de- 
livery of  the  cars  for  shipment  after  October  4th.  It 
should  also  show  what  the  500  would  have  averaged  in 
weight  on  the  market  that  would  have  sold  as  feeders 
on  the  market  at  $6.10,  and  also  what  the  others  would 
have  averaged  in  weight  that  would  have  sold  for  $6.60 
as  feeders,  on  November  19th  or  20th.  In  fact,  when 
average  weight  of  all  the  lambs  is  proved  for  any  time, 
it  should  be  of  the  2,994  sued  for  and  not  of  the  3,675. 
Then  after  obtaining  the  amount  of  damages  on  the 
supposition  that  they  were  sold  on  the  market  No- 
vember 19th  and  20th,  as  feeders,  those  damages 
should  be  mitigated  further  by  any  gain,  if  any,  over 
the  market  of  November  19th  and  20th  by  feeding  them 
and  selling  them  as  killers  in  January  and  February, 
1907.  In  ascertaining  that  gain,  if  any,  from  the  total 
proceeds  of  sales  of  the  lambs,  $18,196.04,  less 
$5,842.75  expenses,  should  be  deducted  the  proceeds  of 
sales  of  the  lambs  that  would  have  been  realized  had 
they  been  sold  November  19th  and  20th.    This  result 
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might  be  still  varied,  and  apparently  shonld  be  varied, 
by  considering  the  fact  that  had  the  lambs  been  prop- 
eriy  rested,  watered  and  fed  at  Kirkland,  and  then 
have  continned  right  along  to  Chicago,  it  wonld  have 
been  at  an  additional  expense  to  appellee  for  such 
watering  and  feeding,  the  probable  amount  of  which 
was  not  proved.  In  other  words,  that  amount  should 
be  deducted  from  the  supposed  sales  of  November 
19th  or  20th  to  ascertain  the  amount  appellee  would 
have  realized  on  such  sales. 

For  the  errors  indicated  the  judgment  of  the  court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Clark  Aubrey^  Appellee^  y.  Charles  C.  O'Bymey  Exee- 

utor^  Appellant. 

6en.  No.  1SJB%2.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clar- 
ence N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Affirmed.  Opinion  filed  October 
7,  1914, 

Statement  of  the  Case. 

Action  in  assumpsit  by  Clark  Aubrey  against 
Charles  C.  0 'Byrne,  executor  of  the  estate  of  Jessie 
S.  Donley,  deceased,  to  recover  money  which  the  de- 
ceased had  deposited  in  a  bank  and  which  plaintiff 
claims  he  is  entitled  to  by  virtue  of  a  gift  causa  mortis. 
Plaintiff  recovered  a  judgment  for  $1,924,04.  To  re- 
verse the  judgment,  defendant  appeals. 

The  case  was  tried  upon  an  agreed  state  of  facts,  in 
substance,  that  on  November  13, 1908,  Jessie  S.  Donley 
had  on  deposit  to  her  credit  with  the  Citizens  State 
Bank  of  Big  Rapids,  Michigan,  the  sum  of  $1,924.04; 
that  on  that  day  she  had  been  informed  that  she  was 
about  to  die  and  could  not  recover,  and  she  believed 
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she  was  about  to  die ;  that  the  plaintiff,  Clark  Aubrey, 
was  her  nephew  and  her  only  heir  at  law,  except  her 
husband,  William  E.  Donley;  that  she  did  not  then 
know  the  exact  amount  of  money  she  had  in  the  said 
bank  and  she  thereupon,  on  said  date,  executed  her 
check  in  these  words: 

^^No. Big  Eapids,  Mich.,  Nov.  13,  1908- 

Citizens  State  Bank,  Pay  to  Clark  Aubrey  or  order 
$5,000  DoUars. 

Jessie  S.  Donley.'' 
She  forthwith  delivered  said  check  to  said  Clark 
Aubrey  without  any  valuable  consideration  therefor, 
and  by  the  execution  and  delivery  thereof  she  intended 
to  assign  to  Clark  Aubrey  as  a  gift  all  her  right,  title 
and  interest  in  said  sum  of  money  then  on  deposit  in 
said  bank  to  her  credit;  that  about  the  same  time  she 
drew  said  check  she  also  made  her  will  in  which  no 
mention  was  in  any  way  made  of  said  sum  of  money 
deposited  in  said  bank,  and  said  check  was  made  and 
delivered  in  contemplation  of  her  impending  death; 
that  within  three  hours  after  the  execution  and  de- 
livery of  said  check  to  Aubrey  she  died ;  that  said  check 
was  never  previous  to  her  death  presented  to  said  bank 
for  payment  or  accepted  by  it  at  any  time,  and  after 
her  death  it  refused  at  all  times  to  pay  said  check  to 
said  Aubrey;  that  appellant  was  on  March  29,  1909, 
appointed  executor  of  the  estate  of  said  deceased  by 
the  Probate  Court  of  Mecosta  County,  Michigan,  which 
said  court  had  jurisdiction  of  probate  matters  in  said 
county  and  State,  and  had  jurisdiction  of  the  said  es- 
tate; and  that  appellant,  as  such  executor,  obtained 
said  money  from  said  bank  and  refused  to  pay  the 
same  to  appellee  on  his  demand  therefor. 

MoBSB  Ives,  for  appellant. 

EosE,  Stmmes  &  EoBELANB,  for  appellee. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 
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Abstraet  of  the  DeelBion. 

1.  ETviDEiTGB,  S  33* — presumption  in  the  CLbsence  of  proof  of  the 
laic8  of  another  State,  In  the  absence  of  any  proof  In  support  of 
a  special  plea  averring  the  law  of  another  State,  it  will  be  presumed 
that  the  common  law  prevails  in  that  State  and  that  the  decisions 
of  the  courts  of  this  State  embody  a  correct  exposition  of  the  com- 
mon law  as  it  prevaUs  in  that  State. 

2.  Banks  and  banking,  {  126* — when  drawing  of  check  operates 
08  assignment  of  funds  on  deposit.  Under  the  common  law  in  this 
State  the  drawing  of  a  check  upon  a  banker  by  a  drawer  having 
funds  in  his  bank  operates  as  an  assignment  to  the  drawee  of  the 
legal  title  to  so  much  of  the  fund  on  deposit  as  is  named  In  the 
check,  as  between  the  drawer  and  drawee;  but  in  order  to  charge 
the  bank  with  the  amount  of  the  check,  it  is  necessary  that  the 
check  be  presented  for  payment,  or  some  other  act  equivalent 
thereto,  and  that  it  be  shown  that  the  drawer  had  at  the  time  of 
presentment  sufficient  funds  to  pay  the  check. 

3.  Gifts,  f  32* — when  delivery  of  check  constitutes  gift  causa 
mortis  of  deposit.  A  delivery  by  a  donor  of  a  check  for  a  greater  sum 
than  was  on  deposit  in  the  bank  with  intent  to  transfer  and  deliver 
the  deposit  and  no  more,  held  to  constitute  a  completed  gift  causa 
mortis  of  the  amount  of  the  deposit,  and  to  entitle  the  donee  to 
maintain  an  action  against  the  executor  to  recover  the  same  where 
the  latter  wrongfuly  withdrew  it  from  the  bank. 

4.  Gifts,  f  36* — authority  to  revoke  gift  causa  m^ortis.  After  a 
delivery  of  a  gift  causa  mortis  to  the  donee  by  the  donor,  and  after 
the  death  of  the  donor  without  revoking  the  gift,  the  legal  repre- 
sentatives and  heirs  have  no  power  or  authority  to  revoke  the  gift 


William  Jiiiige^  Appellee^  y.  South  Halsted  Street 

Iron  Works^  Appellant. 

Oen.  No.  18^884.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Paul 
McWiLLiAMS,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Affirmed.  Opinion  filed  October 
7, 1914. 

*Bm  nilnoto  N0tM  DlsMt,  Volt.  XI  to  XY,  and  CmniilatlTe  QvarUrtr,  mmm 
tople  and  Metlon  Bomber. 
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Statement  of  the  Case. 

Action  by  William  Junge  against  South  Halsted 
Street  Iron  Works,  a  corporation,  to  recover  for  per- 
sonal injuries  sustained  by  plaintiff  while  unloading 
structural  iron  from  a  wagon.  To  reverse  a  judgment 
in  favor  of  plaintiff  for  sixty-five  hundred  dollars,  de- 
fendant appeals. 

The  facts  showed  that  plaintiff  was  a  structural  iron 
worker  of  twenty  years  experience  and  had  been  in  de- 
fendant's  employment  for  about  six  weeks  prior  to  his 
injury.  Plaintiff  was  put  to  unloading  structural  iron 
from  wagons  at  a  place  where  a  building  was  in  course 
of  construction.  The  iron  which  plaintiff  was  unload- 
ing was  slippery  because  of  wet  paint  thereon,  and 
plaintiff,  on  Friday  or  Saturday  before  his  injury  on 
the  following  Monday,  notified  the  foreman  that  he 
would  quit  his  job  if  the  iron  continued  to  come  wet 
and  slippery.  The  foreman  replied:  **Well,  we  will 
see.  I  will  telephone  and  see  that  we  get  it  remedied, 
,  so  that  we  do  not  get  any  more  stuff  like  that. ' '  Plain- 
tiff relying  on  the  promise  continued  work  and  re- 
ceived his  injury  while  unloading  the  next  load.  It  ap- 
peared that  plaintiff  and  one  Stream  were  directed 
by  the  foreman  to  unload  the  wagon  in  question.  They 
went  to  the  wagon  and  first  removed  a  loose  chain  from 
around  it,  and  looked  at  the  iron  or  steel  and  touched 
it  with  their  hands  to  see  if  it  was  dry  and  safe,  and 
remarked  to  each  other  that  it  was  dry  and  looked 
good.  They  then  removed  from  the  top  of  the  load  the 
small  T-iron,  the  paint  on  which  was  dry.  The  load 
of  steel  extended  above  the  short  stakes  or  standards 
on  the  bolsters  of  the  wagon  and  above  the  wheels. 
Mr.  Stream  was  looking  for  a  bar  to  pinch  off  the  heavy 
pieces  while  plaintiff  got  on  top  of  some  smaller 
irons  piled  on  an  elevated  place  by  the  side  of  the 
wagon  to  straighten  them  out  so  the  heavy  iron  could 
be  unloaded  on  top  of  them  without  bending  any  of  the 
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iron.  While  plaintiff  was  thus  at  work,  about  four 
feet  from  the  wagon  and  about  opposite  the  hind 
wheels,  there  was  suddenly  a  slight  jar  or  move  of  the 
wagon  and  at  the  same  instant  a  large  lintel,  about 
eighteen  inches  wide  on  its  base  and  from  fourteen  to 
sixteen  feet  long,  **shot  out  from  the  load"  and  al- 
most cut  off  one  of  his  feet.  Mr.  Stream  gave  plain- 
tiff warning  just  as  the  lintel  started,  but  the  warning 
was  too  late.  The  lintel  in  question  was  slightly  tilted 
out  of  the  horizontal  position,  and  its  broad  face  or 
bottom  was  faced  up  close  against  the  face  or  bot- 
tom of  a  similar  lintel.  The  paint  on  the  outside  of 
those  two  lintels  looked  to  be  dry  but  their  two  faces 
that  were  touching  each  other  were  wet  and  slippery, 
because  the  paint  had  not  been  dried  before  they  were 
loaded.  The  witnesses  described  them  as  *  *  slippery  as 
soap,'*  and  attributed  the  sliding  of  the  lintel  the  dis- 
tance it  was  thrown  to  that  slippery  condition,  which 
overcame  the  friction  that  would  otherwise  have  held 
them  together.  They  were  not  able  to  say  whether  it 
was  a  move  of  the  team  or  the  movement  of  the  lintel 
as  it  went  out  of  the  wagon  that  caused  the  sudden 
move  or  jar  of  the  wagon. 

H.  L.  HowABD,  for  appellant 

Hayden  N.  Bell  and  Feakk  0.  Campb,  for  appellee. 

Mb.  Justiob  Duncan  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deelslon. 

1.  lliSTEB  AifD  BKBVANT,  §  398* — osaumption  of  risk.  A  structural 
iron  worker  injured  while  unloading  Iron  on  account  of  its  slippery 
condition  resulting  from  wet  paint,  held  not  to  have  assumed  tbe 
risk,  where  shortly  before  receiving  the  injury  he  notified  the  fore- 
man of  his  Intention  to  quit  his  Job  unless  the  danger  was  removed, 
and  he  received  a  promise  of  the  foreman  that  the  danger  would  be 


*Sm  nilnolt  N0tM  Dic«0t,  Vols.  XI  to  XT,  and  CmnnlatlTe   Quvtorly,  ■ame 
tople  and  lectton  niimlMr* 
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removed  and  relying  on  Buch  promise  he  continued  to  work,  It  also 
appearing  that  the  load  of  Iron  which  he  was  unloading  at  the 
time  of  the  injury  appeared  to  be  dry  and  to  indicate  that  the 
promise  had  been  complied  with. 

2.  Mastkb  and  sfiBVANT,  §  559* — when  filing  general  issue  onljf 
admits  ownership  of  instrumentaJitff  complained  of.  In  an  action 
by  a  servant  against  his  master  for  personal  injuries  where  the 
defendant  filed  only  the  genera]  issue  to  plaintiflTs  declaration,  held 
that  the  ownership  of  this  instrumentality  complained  of  was  ad- 
mitted by  the  pleadings  where  the  declaration  charged  defendant  had 
ownership  and  control  thereof. 

3.  Masteb  and  bebvant,  f  701* — when  finding  as  to  proximate 
cause  warranted  hy  the  evidence.  In  an  action  by  a  structural  iron 
worker  to  recover  for  personal  injuries  alleged  to  have  been  caused 
by  the  slippery  condition  of  the  iron  by  reason  of  wet  paint  thereon, 
while  he  was  unloading  the  same  from  a  wagon,  where  defendant 
claimed  that  a  movement  or  jar  of  the  wagon  caused  one  of  the 
Irons  to  shoot  out  from  the  load,  held  that  the  evidence  warranted 
the  Jury  in  finding  that  the  slippery  condition  of  the  iron  was  the 
proximate  cause  of  the  injuries  where  it  appeared  that  the  iron 
would  not  have  shot  out  from  the  load  but  for  its  slippery  condition. 

4.  Master  and  servant,  f  786* — when  instruction  may  ignore 
defense  of  assumption  of  risk.  An  instruction  given  for  plaintiff 
which  Ignored  the  defense  of  assumed  risk,  held  not  reversible  error 
where  the  evidence  showed  plaintiff  did  not  assume  the  risk. 

5.  Master  and  servant,  S  776* — when  instruction  as  to  prox- 
imate  cause  proper.  In  an  action  by  an  employee  for  personal  in- 
juries alleged  to  have  resulted  from  the  slippery  condition  of  iron, 
an  instruction  given  for  plaintiff  which,  in  effect,  told  the  Jury  that 
although  some  other  agency  was  a  contributing  cause  of  the  injuries, 
yet  if  they  believed  that  the  slippery  condition  of  the  iron  was  also 
a  proximate  cause,  plaintiff's  recovery  could  not  be  defeated  because 
of  the  other  concurring  or  contributing  cause,  held  proper. 

*See  mtnois  Notes  Dlswt,  Volt.  ZI  to  XY,  aad  OuMvlatlTe  QMHrteily, 
topto  and  loctlon  anmlMV* 
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E.  J.  Holslag^  trading  as  Holslag  &  Company,  Appel- 
lee,  Y.  Robert  H.  Morse,  Appellant. 

Oen.  No.  18,926.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hab&t 
Olson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1912.  ReYersed  and  remanded.  Opinion  filed  Oc- 
tober 7,  1914.    Rehearing  denied  October  19,  1914. 

Statement  of  the  Case. 

Action  by  E.  J.  Holslag,  trading  as  Holslag  &  Com- 
pany, against  Robert  H.  Morse  to  recover  a  balance, 
claimed  to  be  due  under  a  contract  for  alterations  and 
interior  decorations  of  defendant's  home.  The  dec- 
laration was  in  the  usual  form  with  the  common  counts 
only,  accompanied  by  an  affidavit  showing  that  the 
clahn  was  for  a  balance  due  of  $1,475.72  on  a  final 
settlement  made  by  plaintiff  and  defendant  for  work, 
labor,  and  material  furnished  under  a  contract,  a  copy 
of  which  was  attached  to  the  declaration.  Defendant 
filed  a  plea  of  the  general  issue  with  notice  of  special 
matters  of  defense,  payment,  accord  and  satisfaction, 
release  and  breach  of  contract.  The  trial  was  had  by 
the  court  without  a  jury.  To  reverse  a  judgment  in 
favor  of  plaintiff  for  the  full  amount  sued  for,  defend- 
ant appeals. 

John  S.  Lobd,  for  appellant. 

McAbdiiE  &  McAbble,  for  appellee. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deelsion. 

1.  AoooBD  AND  SATISFACTION,  §  3* — wheti  occeptance  of  less  sum 
does  not  discharge  debt.    After  parties  reach  a  final  agreement  as 

•Bm  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  CnmolatiTO  <|iiajrterl7,  same 
topio  and  section  number. 
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to  the  amount  due  on  a  claim,  the  claim  is  no  longer  regarded  as 
an  unliquidated  disputed  one,  and  an  acceptance  of  a  less  sum  in 
satisfaction  thereof  by  mistake  or  oversight,  which  was  well  known 
to  the  creditor,  will  not  discharge  the  debt  or  claim  in  fulL 

2.  AoooBD  AND  SATisrAcnoN,  S  8* — when  acceptance  of  less  »um 
not  tatUfaction.  An  acceptance  by  a  creditor  of  a  sum  of  money 
less  than  the  amount  due  on  a  liquidated  debt,  even  if  done  by 
agreement  without  consideration,  is  a  discharge  of  only  so  much 
of  the  debt  as  is  thereby  paid;  the  rule  is  otherwise  where  property 
other  than  money,  or  money  and  property,  are  taken  in  full  satis- 
faction, or  where  the  payment  Is  the  amount  agreed  upon  in  an 
honest  compromise  of  unliquidated  or  disputed  demands. 

8.  AccoBD  AND  SATISFACTION,  {  8* — right  of  credUor  to  recover 
balance  of  liquidated  ckUm  after  hia  acceptance  of  less  aum  in 
satisfaction.  Where  a  creditor  accepts  a  less  sum  than  the  amount 
due  in  full  satisfaction  of  a  liquidated  demand,  it  la  not  essential 
to  his  right  of  action  to  recover  the  balance  due  that  he  rescind 
the  contract  of  settlement  or  that  he  return  the  money  received; 
he  is  only  required  to  give  the  debtor  credit  for  the  amount  paid. 

4.  Building  and  oonstbuction  contracts,  §  69* — when  provision 
requiring  architects  certificate  waived.  Where  the  owner  asks  the 
architect  not  to  make  his  final  certificate,  and  makes  payments 
and  settles  without  such  certificate,  the  provisions  of  the  contract 
requiring  such  certificate  are  waived. 

6.  Bttildino  and  oonstbuction  oontbacts,  t  84* — right  of  con- 
tractor to  recover  under  common  counts.  Where  the  owner  and  con- 
tractor had  agreed  on  the  amount  due,  the  contractor  may  recover 
from  the  owner  on  the  common  counts,  without  producing  the  archi- 
tect's final  certificate,  where  such  certificate  was  waived  by  the 
owner. 

6.  BuiiJ>iNa  AND  oonstbuction  oontbacts,  S  64* — when  acceptance 
of  work  not  waiver  of  latent  defects.  Latent  defects  in  work  under 
a  building  contract,  not  open  to  inspection,  are  not  waived  by  the 
owner's  acceptance  thereof  in  ignorance  of  their  existence. 

7.  BuiLDiNO  AND  ODNSTBUCHON  OONTBACTS,  S  67* — powcr  of  archi- 
tect to  waive  compliance  with  contract.  An  architect  has  no  author- 
ity to  waive  for  the  owner  his  right  to  insist  on  the  character  of 
the  work  and  materials  called  for  in  the  contract,  unless  such 
authority  is  given  by  the  contract  or  by  the  consent  of  the  owner. 

8.  Setoff  and  bbooupmknt,  §  17* — when  dUUm  may  he  recouped, 
A  claim  for  unliquidated  damages  la  not  properly  a  matter  of  setrofC, 
strictly  speaking,  but  it  may  be  recouped  in  an  action  growing  out 
of  the  same  contract  or  subject-matter,  L  e.,  such  claim  may  be 
allowed  to  lessen  plaintiffs  claim,  or  entirely  defeat  it,  but  not 

*Bm  nilnoto  Notes  DIsMt,  Volt.  ZI  to  xyTind  OmBoiatiY*  <|Mntri]r,  mm 
topio  9mA  Motion  Biimbor. 
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allowed  so  as  to  enable  defendant  to  recover  a  judgment  for  any 
excess  in  his  favor. 

9.  Building  and  construction  contracts,  f  95* — when  refusal 
to  permit  examination  of  work  is  circumstance  discrediting  ownefs 
claim  of  defective  work.  In  an  action  for  a  balance  due  for  work 
and  materials  furnished  In  decorating  defendant's  house,  where  de- 
fendant claimed  that  the  work  and  materials  did  not  comply  with 
the  contract,  and  defendant  upon  the  trial  refused  a  request  of 
plaintiff's  counsel  to  permit  plaintiff  or  an  expert  to  examine  the 
work  with  a  view  of  obtaining  evidence  to  rebut  defendant's  claim 
for  damages,  held  that  such  refusal  should  be  considered  by  the 
court  or  Jury  as  a  circumstance  or  act  discrediting  defendant's  claim 
of  defects  in  the  work. 


Charles  A.  Jones,  Appellee,  y.  Mary  Roberts,  Appel- 
lant. 

Oen.  No.  18,944. 

1.  Landlord  and  tenant,  §  Sll* — matter  which  may  he  recouped 
in  suit  for  rent.  In  an  action  for  rent  the  tenant  is  entitled  to 
recoup  damages  for  fraud  and  deceit  in  connection  with  the 
making  of  the  lease. 

2.  Municipal  Court  of  Chioago,  f  27* — when  bill  of  exceptions 
m^y  he  strickefi,  A  bill  of  exceptions  may  be  stricken  where  It  was 
not  filed  within  sixty  days  after  the  judgment  was  entered,  or 
within  the  extended  time  given  by  the  court  within  said  sixty  days, 
as  provided  by  section  38  of  the  Municipal  Court  Act,  J.  ft  A.  ^  3350. 

3.  Municipal  CJourt  of  Chicago,  §  27* — necessity  of  hill  of  ex- 
ceptions. A  Judgment  of  the  Municipal  Court  striking  a  statement  of 
claim  or  an  affidavit  of  defense  from  the  files  and  entering  Judgment 
by  default  must  be  affirmed  in  the  absence  of  a  bill  of  exceptions. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Martin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1912.    Affirmed.    Opinion  filed  October  7, 1914. 

OscAB  E.  Leinen,  for  appellant. 
Hebman  W.  STIIX.MAK,  for  appellee. 

*See  minois  Notes  DlffMt,  Vols.  XI  to  XY,  and  OvmiilatlTO  Qaarterly,  amme 
topio  md  section  nmnber. 
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Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Mary  Roberts,  appellant,  brought  suit  against  ap- 
pellee, Charles  A.  Jones,  to  recover  the  sum  of  $910 
alleged  to  have  been  expended  for  necessary  repairs  on 
the  building  at  5538  and  5540  Cornell  avenue,  Chicago. 
Appellee  later  sued  appellant  for  rent  due  on  said 
premises.  Both  parties  filed  statements  of  claim  and 
affidavits  of  defense  in  said  suits  according  to  the 
Municipal  Court  practice  in  fourth-class  actions,  and 
by  agreement  the  two  causes  were  consolidated  for 
trial.  Appellant's  defense  to  appellee's  suit  as  stated 
was  recoupment  for  fraud  and  deceit  in  connection 
with  the  making  of  a  lease  to  her  of  said  premises 
by  him,  charging  that  the  electric  wiring  system  in 
said  house  was  very  defective  and  had  been  condemned 
and  ordered  removed  from  the  premises  by  the  city 
authorities  prior  to  her  lease;  that  the  plastering 
therein  had  been  greatly  damaged  by  an  explosion  in 
the  adjoining  building  and  was  simply  held  in  place 
by  the  wall  paper ;  that  water  could  not  be  had  therein 
above  the  second  story,  all  of  which  was  well  known  to 
appellee  before  making  the  lease;  that  he  knowingly 
and  falsely  represented  to  her  that  said  building  was 
in  good  repair  in  all  the  foregoing  particulars;  that 
she  relied  thereon  and  expended  about  $6,000  in  fitting 
up  the  building  for  a  hotel,  and  was  deceived,  de- 
frauded and  damaged  in  said  sum,  and  that  all  of  said 
defects  were  latent  and  not  discoverable  by  ordinary 
efforts,  etc.  On  motion  of  appellee  her  statement  of 
claim  in  her  suit  and  her  affidavit  of  defense  to  ap- 
pellee's suit  were  stricken  from  the  files  as  insufficient 
in  law,  and  judgment  was  rendered  for  appellee 
against  appellant  by  default  in  the  sum  of  $1,079.20. 

A  motion  of  appellee  to  strike  the  bill  of  exceptions 
herein  from  the  record  has  been  heretofore  sustained 
by  this  court  because  it  was  not  filed  within  sixty  days 
after  the  judgment  was  entered,  or  within  the  extended 
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time  given  by  the  court  within  said  sixty  days,  as  pro- 
vided by  section  38  of  the  Municipal  Court  Act  (J.  & 
A.  ^3350).  Haines  v.  Knowlton  Danderine  Co.,  248 
111.  259. 

The  motion  of  appellee  to  affirm  the  judgment  made 
at  the  same  time  was  overruled  upon  the  supposition 
that  the  alleged  errors  might  be  shown  upon  the  face 
of  the  record.  The  sole  questions,  however,  upon  this 
appeal  are  as  to  whether  or  not  the  court  erred  in 
striking  appellant's  statement  of  claim  and  her  affi- 
davit of  defense  from  the  files  and  in  entering  judg- 
ment against  her  by  default.  It  is  now  well  established 
by  the  courts  of  this  State  that  an  independent  suit 
for  fraud  and  deceit  can  be  maintained  by  a  tenant 
affirming  the  contract  of  leasing,  or  that  the  tenant 
may  recoup  his  damages  so  sustained  in  a  suit  by  the 
lessor  for  the  rent,  and  no  reason  appears  in  this 
record  why  appellant  should  not  have  been  allowed  to 
make  her  defense  in  recoupment  in  this  case.  Bur- 
roughs V.  Clancey,  53  111.  30;  Chicago  Legal  News  Co. 
V.  Broume,  5  111.  App.  250;  Stubblefield  v.  8oule,  21 
111.  App.  154;  Burroughs  v.  Selleck,  185  111.  App.  446. 

The  alleged  errors  of  the  court  cannot  be  considered, 
however,  for  want  of  a  valid  bill  of  exceptions.  A 
motion  to  strike  a  pleading  from  the  files,  the 
court's  decision  thereon  and  an  exception  thereto, 
must  in  a  common-law  case  appear  by  a  bill  of  excep- 
tions to  give  the  reviewing  court  the  power  to  review 
such  decision  of  the  trial  court  on  errors  assigned. 
Gaynor  v.  Hibernia  Sav.  Bank,  166  HI.  577. 

The  same  rule  announced  in  the  Gaynor  case,  supra, 
must  necessarily  apply  where  the  reviewing  court  is 
asked  to  reverse  a  judgment  of  the  Municipal  Court  in 
a  first-class  case  striking  either  a  statement  of  claim 
or  an  affidavit  of  defense  from  the  files  and  entering 
judgment  by  default.  It  must  be  presumed  in  the  ab- 
sence of  a  bill  of  exceptions,  as  said  in  the  Gaynor 
case,  that  a  proper  case  was  made  for  the  order  of 
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the  lower  court,  and  the  judgment  will,  therefore,  be 
affirmed. 

Affirmed. 


John  F.  Devine,  Administrator,  Appellee,  t.  Grand 
Trunk  Western  Railway  Company  and  Patriek  J. 
Forbes,  Appellants. 

Oen.  No.  1S,979. 

1.  IfABTSB  AHD  BXBVANT,  {  222* — volien  roilroad  liahJe  for  death 
of  aicitchman  rcMulting  from  negligent  order.  Where  a  foreman 
of  a  switching  crew  ordered  certain  cars  standing  on  a  switch  track 
to  be  switched  on  another  switch  track,  and  after  the  engine  had 
removed  them  from  the  track  on  which  they  were  first  standing 
the  foreman  changed  his  order  and  signaled  for  one  of  the  cars 
to  be  "kicked"  back  on  the  same  track,  and  the  car  so  "kicked" 
back  ran  over  and  killed  a  member  of  the  switching  crew  who  was 
waiting  for  the  cars  to  be  switched  on  the  other  track  and  had  no 
knowledge  of  the  change  in  the  order,  held  that  the  switchman's 
death  was  caused  by  the  negligent  order  of  the  foreman  as  vice 
principal,  and  that  the  fellow-servant  rule  and  the  doctrine  of  as- 
sumed risk  were  inapplicable  to  the  case. 

2.  Mastbb  and  BEBVAirr,  S  221* — when  foreman  and  employer 
jointly  liable.  Where  a  foreman  of  a  switching  crew  gives  a  negli- 
gent order  In  violation  of  a  common  duty  owed  by  the  railroad 
company  and  himself  to  another  switching  employee,  both  the  fore- 
man and  the  railroad  company  are  joint  tort  feasors,  and  are  Jointly 
liable. 

3.  Death,  {  50b* — when  proof  on  subject  of  due  care  auljficient  in 
absence  of  eyewitness.  In  an  action  against  a  railroad  company 
to  recover  for  the  wrongful  death  of  a  switchman,  where  there 
was  no  eyewitness  of  the  accident  or  what  the  switchman  was  doing 
at  and  Just  before  he  was  killed,  evidence  on  the  question  of  ordi- 
nary care  held  sufficient  to  sustain  a  verdict,  where  witnesses  testi- 
fied that  he  was  a  competent,  sober  and  careful  switchman  and  that 
such  was  his  reputation. 

4.  DEA-na,  §  50b* — when  proof  of  age  of  deceased  sufficient  to 
sustain  verdict.  Proof  of  the  age  of  plaintiff's  intestate  in  an  action 
for  wrongful  death,  held  sufficient  to  sustain  a  recovery,  where  the 


*Se«  Illinoifl  Notes  Dlyett,  VoU.  XI  to  XV,  and  Cumul«tivo   Quarterly.  Muno 
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only  reference  thereto  as  shown  by  the  record  was  a  statement  of 
plaintifTs  counsel  to  the  effect  that  he  offered  in  evidence  certain 
life  tables  showing  the  expectation  of  a  life  of  a  man  thirty-four 
years  old,  and  it  appeared  the  defendant  allowed  the  tables  to  be 
read  to  the  jury  unchallenged  or  without  in  any  way  questioaing 
the  truth  of  the  statement  of  plaintiff's  counsel. 

6.  Death,  §  67* — when  damages  not  excessive,  A  verdict  award- 
ing ten  thousand  dollars  for  wrongful  death  of  a  railroad  switchman 
held  not  excessive  under  the  evidence. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1912.  Affirmed.  Opinion  filed  October  7,  1914. 
Rehearing  denied  October  19,  1914. 

Kbetzingeb  &  E!betzingeb  and  L.  L.  Smith,  for  ap- 
pellants. 

E.  W.  Austin  and  Chaklbs  C.  Spbnoeb,  for  appellee. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  judgment  of  ten  thousand  dol- 
lars for  the  death  of  William  H.  Vamholtz.  The  evi- 
dence disclosed  that  Vamholtz  was  employed  as  head 
switchman  by  the  appellant  Railroad  Company  in  its 
switch  yards  north  of  55th  street  in  Chicago.  The  other 
members  of  the  crew  were  Patrick  J.  Forbes,  con- 
ductor and  foreman  and  one  of  the  appellants ;  Duns- 
worth,  rear  switchman ;  Bathbun,  engineer ;  and  Lang, 
fireman.  The  switch  yards  contained  sixteen  tracks, 
including  one  main  southbound  and  one  main  north- 
bound track.  Varnholtz  worked  there  altogether  only 
four  nights,  the  crew  being  a  night  crew.  On  the  night 
of  September  16,  1909,  the  crew  began  work  about 
seven  o  'clock.  Early  that  night  they  had  taken  twelve 
cars  off  of  switch  track  No.  8  and  placed  them  on 
switch  track  No.  9  by  taking  them  south  beyond  switch 
track  No.  8  and  thence  backing  them  north  on  track  9 
east  of  track  8.    Those  cars  were  loaded  and  carded 

•See  Illinois  Notes  Dlirest,  Vols.  XI  to  XV,  and  Cumulative  Quartorlj,  •ame 
topic  and  section  number. 
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for  different  roads,  but  were  to  remain  on  the  hold 
tracks  for  further  instructions.  After  their  night  meal 
Forbes,  as  foreman,  gave  orders  to  Vamholtz  and 
Dunsworth  to  place  the  cars  on  track  9  back  on  track 
8.  Dunsworth  and  Vamholtz  proceeded  to  execute  that 
order  and  rode  on  the  footboard  of  the  engine  headed 
north  down  the  lead  to  those  cars.  Vamholtz  stepped 
off  and  coupled  the  engine  to  those  cars,  and  then  re- 
mained there  on  the  east  side  of  track  9.  In  obedience 
to  a  signal  by  Dunsworth  the  engineer  moved  south 
on  track  9  towards  the  south  end  of  track  8,  pulling 
thirteen  cars,  including  the  twelve  that  had  previously 
come  from  track  8.  Dunsworth,  while  walking  south 
towards  Forbes,  noticed  the  extra  car  to  the  rear  of  the 
twelve,  and  said  to  Forbes:  *'You  will  have  to  kick 
that  car  in  there  again.  It  is  not  wanted  over  on  8.'* 
The  thirteen  cars  were  then  quite  a  distance  south  of 
Vamholtz  and  near  the  place  where  they  were  to  have 
been  stopped  and  backed  onto  track  8  by  Forbes'  or- 
der. Forbes  then,  without  notice  or  warning  to  Vam- 
holtz, ordered  Dunsworth  to  kick  back  on  track  9  the 
extra  car,  called  in  the  record  a  ' '  Swift  freezer, ' '  and 
at  the  same  time  himself  gave  a  signal  to  the  engineer 
to  "back  up,'*  and  uncoupled  the  Swift  freezer  from 
the  twelve.  The  engineer  at  once  backed  or  moved  his 
engine  to  the  north,  and  the  Swift  freezer  was  thus 
kicked  back  on  track  9  at  the  rate  of  from  four  to  six 
miles  an  hour  against  Vamholtz,  and  he  was  thus 
knocked  down  and  killed  on  that  track  about  12 :40  a.  m. 
All  of  the  six  counts  of  the  declaration  were  taken 
from  the  consideration  of  the  jury  on  motion  of  ap- 
pellants, except  the  fourth  count,  which  charged  that 
Forbes  was  foreman  of  the  crew  with  authority  to  dis- 
tribute and  place  the  cars  in  the  yards,  and  that  it 
was  the  duty  of  the  crew,  including  the  deceased,  to 
obey  Forbes'  orders  and  to  distribute  and  place  the 
cars  at  the  points  designated  by  his  orders;  averred 
the  giving  of  the  order  by  Forbes  to  remove  the  cars 
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on  track  9  to  track  8  as  aforesaid,  and  his  change  in 
that  order  without  notice  or  warning  to  Varnholtz  as, 
to  the  Swift  freezer,  and  that  by  reason  of  his  negli- 
gence in  so  ordering  the  Swift  freezer  kicked  back  on 
track  9  without  notice,  etc.,  that  Varnholtz  was  struck 
and  killed  by  said  car  while  crossing  over  track  9,  us- 
ing due  care,  etc. 

It  is  urged  by  appellants  that  the  evidence  in  the 
record  does  not  support  the  verdict  and  judgment,  and 
that  their  motion  to  direct  a  verdict  as  to  the  fourth 
count  should  have  been  given.  Four  propositions  are 
discussed  in  support  of  that  contention:  (1)  That  ap- 
pellants were  not  guilty  of  the  negligence  charged; 

(2)  that  Varnholtz  and  Forbes  were  fellow-servants; 

(3)  that  Varnholtz  assumed  the  risk;  and  (4)  that  he 
was  guilty  of  contributory  negligence. 

First.  Appellant  Forbes  testified  that  as  foreman 
of  the  switching  crew  his  duties  were  to  instruct  the 
men  of  his  crew  what  to  do  and  to  see  that  all  the  cars 
went  to  their  proper  places.  These  were  his  duties 
as  boss  or  as  vice-principal  of  the  railroad  company. 
He  also  assisted  when  necessary  or  convenient  in  the 
execution  of  his  orders  by  giving  signals,  throwing 
switches,  coupling  and  uncoupling  cars,  etc.,  and  in 
that  work  his  acts  were  usually  those  of  a  fellow- 
servant.  An  examination  of  the  evidence  shows  clear- 
ly that  by  his  testimony,  that  it  was  his  duty  **  to  in- 
struct the  men  of  his  crew  what  to  do,  *  *  he  meant  that 
it  was  his  duty  to  tell  them  on  what  tracks  and  at 
what  points  the  various  cars  in  the  yards  were  to  be 
placed,  and  to  indicate  or  direct  the  various  move- 
ments and  disposition  of  cars  in  accomplishing  his  or- 
ders for  distributing  and  placing  the  cars  that  were 
carded  and  directed  for  shipment  on  the  various  roads. 
Each  of  the  other  members  of  the  crew  knew  how  to 
execute  those  orders  by  moving  the  engine,  coupling 
and  uncoupling  cars,  giving  signals,  throwing  switches, 
etc.,  and  needed  no  orders  or  directions  in  those  mat- 
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ters,  and  each  member  of  the  crew  had  his  special 
part  to  do  in  the  execution  of  the  foreman's  orders. 
Forbes  was  furnished  a  list  of  the  cars  by  the  yard- 
master,  which  he  consulted  in  giving  his  orders  as  to 
the  placing  of  the  cars,  and  no  car  or  cars  could  be 
placed  except  by  his  orders,  unless  in  case  of  his  ab- 
sence, and  then  the  rear  switchman  performed  his 
duties  as  boss.  The  head  switchman's  duties  were  to 
keep  in  sight  of  the  engineer  when  necessary  to  take 
signals  from  the  rear  switchman  or  conductor  and  to 
repeat  them  to  the  engineer,  to  couple  and  uncouple 
cars  at  or  near  the  engine  and  to  line  up  switches 
for  the  engine.  The  rear  switchman  threw  the 
switches  down  in  the  field  and  coupled  and  uncoupled 
the  cars  there  and  distributed  or  placed  them  in  ac- 
cordance with  the  conductor's  orders.  The  head 
switchman  usually  rode  the  engine  or  the  cars  to  the 
next  place  where  he  was  to  couple  or  uncouple  cars,  if 
that  was  necessary,  or  could  remain  at  his  next  place 
of  work  if  there  and  the  engine  was  moving  to  points 
at  which  he  could  have  no  work  until  its  return.  In 
giving  signals  to  the  engineer  he  could  remain  any  dis- 
tance away  from  the  engineer  if  the  engineer  could 
see  the  signals.  Either  switchman  did  the  work  of 
the  other  when  necessary  or  convenient.  The  forego- 
ing facts  clearly  appear  in  the  record,  and  it  needs  no 
argument  to  show  that  in  order  for  the  switchmen  to 
protect  themselves  against  the  movements  of  cars 
night  or  day,  they  should  be  informed  in  switch  yards 
at  all  times  what  is  being  done;  that  is,  where  the 
cars  were  to  be  moved  and  placed.  The  last  order 
Forbes  gave  to  those  switchmen  before  Varnholtz  was 
killed  was  to  place  all  the  cars  on  track  9  back  on  track 
8.  They  were  proceeding  to  do  it  in  the  usual  way. 
Varnholtz  had  evidently  remained  on  the  east  side  of 
track  9  where  he  last  coupled  the  engine  to  the  cars, 
because  he  had  no  work  to  do  until  the  engine  returned 
on  track  8  just  about  opposite  and  a  few  feet  west  of 
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him.  His  next  work,  as  testified  by  Dunsworth,  was 
to  uncouple  those  cars  from  the  engine  on  track  8  just 
west  of  him  when  the  engine  returned  there.  No  one 
testifies  to  the  contrary,  and  Dunsworth  testified  that 
there  was  no  occasion  for  his  riding  the  engine  down 
to  and  beyond  switch  8  and  back  on  8,  because  he  had 
nothing  to  do  while  that  movement  was  being  made. 
Forbes  must  have  known  that  for  he  does  not  contra- 
dict Dunsworth  in  that  testimony.  He  did  testify  that 
he  last  saw  Varnholtz  alive  right  where  Vamholtz  was 
left  by  Dunsworth  on  the  east  side  of  track  9.  Vam- 
holtz had  to  cross  track  9,  and  no  doubt  was  crossing  it 
when  killed,  to  reach  track  8  opposite  him  to  uncouple 
the  engine  from  those  cars  on  their  return.  Vamholtz 
was  not,  therefore,  shown  to  be  at  a  place  other  than 
his  duties  required  him  to  be,  but  was  where  he 
might  be  expected  to  be  in  the  discharge  of  his  duty, 
and,  therefore,  Forbes  was  clearly  shown  to  be  negli- 
gent in  failing  to  perform  his  duty  as  vice-principal 
or  foreman  in  informing  Vamholtz  that  the  Swift 
freezer  was  to  be  replaced  or  kicked  back  on  track  9. 
That  negligence  was  the  proximate  cause  of  his  death, 
because  his  death  would  not  have  happened  but  for 
that  order,  and  he  no  doubt  would  have  saved  himself 
if  he  had  known  of  that  order.  Forbes  knew  there  was 
nothing  in  any  signal  that  he  or  Dunsworth  were  giv- 
ing or  could  give  that  would  give  Vamholtz  notice  a 
car  was  being  kicked  back  on  track  9,  because  the  evi- 
dence clearly  shows  that  the  '  *  back  up ' '  signal  and  the 
^^kick  back"  signal  are  one  and  the  same,  and  that  at 
night  it  cannot  be  told  by  any  signal  whether  cars  are 
being  shoved  back  or  kicked  back,  or  on  to  what  track 
they  are  being  shoved  or  kicked  back.  The  evidence 
also  shows  it  was  so  dark  that  night  that  a  car  could 
only  be  seen  about  a  car  length  when  one  was  looking 
for  it.  It  is  negligence  for  the  conductor  and  foreman 
of  a  switching  crew  to  order  a  car  or  cars  to  be  shoved 
or  kicked  back  onto  a  track  where  another  employee 
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is  performing  his  duties  when  that  employee  has  no 
reason  to  expect  such  a  move  and  has  all  reason  to 
believe  that  they  are  being  moved  onto  another  track 
by  order  of  the  foreman.  Adams  v.  Cleveland,  C,  C. 
(&  St.  L.  Ry.  Co.,  149  HI.  App.  574,  affirmed  in  243  Dl. 
191. 

Second.  For  the  reasons  aforesaid  Forbes  and 
Vamholtz  were  not  fellow-servants  at  the  time  of  the 
giving  of  the  negligent  order  by  Forbes  as  foreman 
It  was  not  the  signal  alone  of  Forbes  that  caused 
Vamholtz'  death,  but  his  order  as  vice-principal  and 
the  signal  without  notice  to  the  deceased.  Had  Forbes 
not  said  a  word,  but  by  signal  had  caused  the  car  to 
be  kicked  over  track  9,  it  would  have  amounted  to  both 
an  order  as  foreman  and  a  signal  as  a  fellow-servant, 
because  no  other  member  of  that  crew  had  any  right 
or  duty  by  which  they  could  order  that  car  placed 
when  tiie  conductor  was  on  the  ground.  Chicago,  R. 
I.  S  P.  Ry.  Co.  V.  Strong,  228  111.  281. 

Third.  It  is  clear  also  that  the  doctrine  of  assumed 
risk  has  little  or  no  application  to  this  case.  Vamholtz 
did  not  know  and  had  no  means  of  knowing  the  danger 
at  the  time  he  was  killed,  except  to  look  for  the  car  in 
the  dark  at  a  place  where  he  had  no  reason  to  expect 
it  to  be.  While  there  is  some  evidence  in  the  record 
that  it  was  customary  to  kick  back  cars  in  that  switch 
yard  of  appellant  without  notice  to  any  one,  yet  it  was 
not  proved  that  Vamholtz  knew  of  the  custom.  It 
was  not  proved  that  it  was  customary  for  the  foreman 
to  violate  his  duty  in  informing  the  crew  where  the 
cars  were  to  be  placed.  Had  Vamholtz  had  that 
knowledge,  kicking  the  car  back  would  have  caused 
Vamholtz  no  more  danger  than  shoving  or  pushing 
it  back  with  the  engine.  All  the  notice  he  needed 
was  that  it  was  coming  back  on  track  9,  and  he  could 
have  protected  himself  no  matter  how  it  came.  The 
danger  to  Vamholtz  was  not  one  of  the  ordinary  risks 
of  that  business.    Negligence  of  the  master,  or  of  his 
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representative,  is  not  one  of  the  ordinary  risks  of  the 
employment  assumed  by  the  employee  or  servant,  un- 
til he  has  knowledge  or  notice  thereof.  For  the  rea- 
sons aforesaid  and  for  others  so  very  apparent  as  to 
not  require  argument  or  statement,  the  court  very 
properly  refused  the  following  instruction: 

**That  when  the  deceased  entered  the  employ  of 
the  defendant,  he  assumed  all  the  natural  and  ordinary 
risks  incident  to  such  service;  that  he  was  bound  to 
know  that  switch  engines  and  cars  were  running  back- 
ward and  forward  over  the  tracks  and  switches  where 
he  was  working,  and  if  you  believe  from  the  evidence 
that  the  deceased  was  such  switchman  and  in  the  serv- 
ice of  the  defendant,  and  assumed  the  risk  as  above  de- 
fined, then  the  plaintiff  in  this  suit  is  not  entitled  to  re- 
cover, and  your  verdict  should  find  the  defendant  not 
guilty." 

Fourth.  The  evidence  in  the  record  for  the  reasons 
above  given  is  entirely  consistent  with  the  contention 
that  the  deceased  was  in  the  discharge  of  his  duties 
and  in  the  exercise  of  reasonable  care  for  his  safety 
when  he  was  killed.  There  was  no  eyewitness  of  his 
injury  or  of  what  he  was  doing  at  and  just  before  he 
was  killed.  Witnesses  testified  that  he  was  a  compe- 
tent, sober  and  a  very  careful  switchman,  and  that  that 
was  his  reputation.  There  is  no  evidence  to  the  con- 
trary. Ordinary  care  on  the  part  of  the  deceased  was 
established  by  his  administrator  by  the  highest  proof 
of  which  the  case  is  capable,  and  it  was  sufficient  to 
support  the  verdict  of  the  jury  on  that  question.  Col- 
lison  V.  Illinois  Cent.  R.  Co.,  239  HI.  532. 

The  negligent  order  given  by  Forbes  was  an  affirma- 
tive wrong  done  by  him  in  violation  of  a  common  duty 
owed  by  the  appellant  Bailroad  Company  and  Forbes 
to  Varnholtz,  and  constituted  them  joint  tort  feasors, 
and  they  were,  therefore,  jointly  liable.  Republic  Iron 
(&  Steel  Co.  V.  Lee,  227  111.  246. 

Appellants  also  insist  that  the  verdict  and  judg- 
ment are  excessive,  because  the  record  evidence  does 
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not  furnish  any  proof  of  the  age  of  the  deceased.  Un- 
der ordinary  circumstances  we  would  regard  such  an 
oversight  as  sufficient  grounds  to  reverse  any  judg- 
ment of  ten  thousand  dollars  for  a  death  where  the 
earning  capacity  of  the  deceased  was  no  more  than 
the  proofs  in  this  case  disclose.  No  one  testified  to  the 
age  of  Vamholtz,  so  far  as  the  record  shows,  but  it 
does  show  that  Mr.  Spencer,  appellee's  attorney,  of- 
fered in  evidence  Wigglesworth's  tables,  using  this 
language : 

*'I  offer  in  evidence  Wigglesworth's  tables  showing 
the  expectation  of  life  of  a  man  34  years  old.  I  am 
offering  the  part  relating  only  to  the  age  included  in 
the  case.  It  shows  that  a  man  of  the  age  of  30  has  an 
expectation  of  life  of  30.24  years.  And  that  a  man 
of  35  years  has  an  expectation  of  life  28.22,  and  that 
the  computation  is  not  carried  out  for  the  ages  be- 
tween 30  and  35.'' 

The  offered  evidence  was  objected  to  by  appellants 
specifically  and  solely  on  the  ground  that  the  tables 
offered  were  the  tables  printed  in  Puterbaugh's  Plead- 
ing and  Practice  and  were  not  in  any  way  authenti- 
cated to  be  correct.  The  objection  was  overruled  by 
the  court  and  the  tables  showing  precisely  what  Mr. 
Spencer  said  they  disclosed  were  read  to  the  jury.  By 
their  own  action  appellants  allowed  proof  to  go  to  the 
jury  unchallenged  in  any  way  that  the  offered  tables 
showed  that  Vamholtz  had  an  expectancy  of  life  of 
more  than  twenty-eight  years  when  killed,  and  in  no 
way  questioned  the  truth  of  Mr.  Spencer's  statement, 
in  substance,  that  the  deceased  was  thirty-four  years 
of  age  at  his  death.  Not  a  single  other  reference  to 
the  question  of  Vamholtz 's  age  appears  anywhere  in 
the  record  by  the  instructions,  motion  for  new  trial 
or  otherwise.  If  this  question  had  at  any  time  been 
raised  by  argument  to  the  jury  or  otherwise  before 
verdict,  the  learned  Court  who  tried  the  case  would 
undoubtedly,  as  he  had  a  right  to  do,  have  allowed  the 
evidence,  which  was  by  oversight  omitted,  supplied  by 
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appellee.  We  do  not  question  that  it  is  the  law  that 
where  the  motion  for  a  new  trial  is  general,  as  in  this 
case,  and  does  not  set  out  the  specific  grounds  therefor, 
that  an  appellant,  where  not  otherwise  estopped,  may 
raise  any  question  for  review  in  this  court,  where  no  re- 
quirement was  made  that  the  grounds  for  the  motion 
be  specified,  as  held  in  Ottcma,  0.  (&  F.  River  Vol.  R. 
Co.  V.  McMath,  91  HI.  104,  and  in  Yarber  v.  Chicago 
&  A.  Ry.  Co.,  235  HI.  589. 

Appellants  make  no  question  here  as  to  the  correct- 
ness of  the  court's  ruling  in  admitting  in  evidence  the 
life  tables  in  question,  and  such  tables  are  competent 
evidence.  Wvnn  v.  Cleveland,  C,  C.  <&  St.  L.  Ry.  Co., 
239  HI.  132. 

Moreover,  it  does  positively  appear  from  the  evi- 
dence, that  at  the  time  of  his  death  Varnholtz  had  been 
married  about  five  years,  and  left  a  widow  and  two 
young  children ;  that  he  was  a  sober  man,  a  competent 
switchman,  had  been  a  switchman  for  five  years,  had 
good  hearing,  good  eyesight  and  good  health ;  and  that 
he  worked  steadily  earning  one  hundred  dollars  to  one 
hundred  and  twenty-five  dollars  per  month,  and  gave  his 
earnings  to  the  support  of  his  family.  The  evidence 
tended  to  prove  that  he  was  a  young,  vigorous  and  in- 
dustrious man,  and  that  the  verdict  is  not  excessive. 
Had  the  proof  been  actually  made  that  the  deceased  was 
thirty-four  years  of  age,  the  only  ground  for  appel- 
lant's claim  that  the  verdict  is  excessive  would  be  re- 
moved. The  judgment  is  well  supported  by  the  record, 
and  appellants  should  be  estopped  to  insist  that  the 
deceased  was  not  proved  to  be  thirty-four  years  of  age 
by  their  failure  to  make  that  objection  at  the  time  the 
life  tables  were  offered,  or  at  any  time  thereafter  be- 
fore verdict. 

The  judgment  is,  therefore,  affirmed. 

Affirmed. 
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Hugo  Peterson,  Executor,  Appellee,  y.  The  Sahlin 

Company,  Appellant. 

Oen.  No.  18,987. 

1.  Mabteb  and  servant,  I  845* — tohen  master  liable  far  act  af 
night  toatchman  in  leaving  elevator  door  open.  Where  a  night 
watchman  is  employed  to  guard  and  keep  an  elevator  door  closed 
until  the  elevator  man  arrives  in  the  morning,  and  the  watchman 
in  operating  the  elevator  left  the  door  open  so  that  an  employee 
returning  to  work  in  the  morning  fell  into  the  elevator  shaft,  held 
that  the  leaving  of  the  elevator  door  open  was  the  act  of  the  em- 
ployer, though  it  was  not  within  the  scope  of  his  employment  to 
run  the  elevator. 

2.  Master  and  soivAirr,  |  98^ — defenses  not  available  in  action 
for  violation  of  Factory  Act.  The  doctrine  of  assumed  risk,  con- 
tributory negligence  or  fellow-servants  cannot  be  availed  of  as  a 
defense  in  an  action  by  an  employee  to  recover  for  injuries  result- 
ing from  a  violation  of  the  Factory  Act,  J.  ft  A.  n  5386  et  seq. 

3.  Master  and  servant,  |  784^ — when  instruction  erroneous  as 
omitting  elements  of  recovery.  In  an  action  by  an  employee  based 
on  an  alleged  violation  of  the  Factory  Act,  held  that  an  instruction 
which  directed  a  verdict  and  set  out  the  provisions  of  the  act  al- 
leged to  be  violated  was  erroneous  for  the  reason  that  it  did  not 
embody  all  the  elements  necessary  for  the  jury  to  find  before  re- 
turning a  verdict,  and  that  it  failed  to  define  for  the  Jury  the 
terms  "factory,  mill  or  workshop." 

4.  Master  and  servant,  $  98  • — proof  essential  to  a  recovery  for 
a  violation  of  Factory  Act.  To  entitle  an  employee  to  recover  under 
statutory  counts  for  violation  of  the  provisions  of  the  Factory  Act, 
J.  ft  A.  HIT  5386  et  seq.,  such  employee  must  prove  that  he  or  she  was 
an  employee  in  a  factory,  mill  or  workshop  within  the  meaning  of 
the  act,  and  that  the  defendant  operated  or  controlled  it 

5.  Master  and  servant,  S  792^ — tohen  instruction  <u  to  applicor 
bility  of  statute  improper.  In  an  action  for  an  alleged  violation  of 
certain  sections  of  the  Factory  Act,  where  an  instruction  given  for 
plaintift  set  out  such  sections  of  the  act,  the  language  of  a  portion 
of  the  instruction  which  intimated  that  whether  or  not  the  sections 
were  applicable  was  a  question  for  the  Jury,  held  Improper  and 
misleading. 

6.  Master  and  sokvant,  |  98^ — what  constitutes  violation  of 
Factory  Act.    Under  the  Factory  Act,  J.  ft  A.  5^5386  et  seq.,  an 

•See  nilnols  Notes  Dls«st,  Tola.  ZI  te  XY,  and  OukvlAtlTt   QiMrtarij, 
tevlt  Mid  lectliw  bobImv. 
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employee  is  not  required  to  proTe  a  wilful  violation  in  order  to  re- 
cover, as  is  required  under  the  Miners'  Act,  J.  ft  A.  HH  7475  et  seq, 

7.  Masteb  and  servant,  §  622^ — when  evidence  of  previouB  viola^ 
tions  of  Factory  Act  inadmiaaible.  In  an  action  by  an  employee  to 
recover  for  personal  injuries  resulting  from  a  violation  of  the 
Factory  Act,  evidence  that  the  employer  had  violated  the  statute  on 
other  occasions  than  the  one  relied  on  for  recovery,  held  inadmis- 
sible. 

8.  Master  and  servant,  %  98^ — what  not  a  compliance  with  pro- 
vi9ion  of  Factory  Act  requiring  lights  in  front  of  elevators.  Section 
17  of  the  Factory  Act,  J.  &  A.  1[  5402,  requiring  an  artificial  light 
when  necessary  to  be  placed  in  front  of  elevators,  etc.,  held  not  fully 
complied  with  by  placing  such  light  in  the  elevator. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1912.  Reversed  and  remanded.  Opinion  filed 
October  7,  1914.    Rehearing  denied  October  16,  1914. 

John  A.  Bloomingston,  for  appellant. 
Daniel  V.  Gallery,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

The  Sahlin  Company  appealed  from  a  judgment  of 
$2,000  against  it  and  in  favor  of  Edna  EUingsen  in 
her  suit  for  personal  injuries. 

Appellee  had  been  employed  by  appellant  for  five 
years  and  when  injured  was  working  for  it  upon 
the  fourth  floor  of  its  building  at  1403  and  1409  on  the 
south  side  of  West  Congress  street,  Chicago.  The 
building  fronts  north  one  hundred  feet  and  extends 
south  to  the  alley,  and  a  three  story  building  adjoins 
it  on  the  corner  lot  immediately  east.  Entrance  to  the 
building  from  Congress  street  is  made  through  a  hall 
in  the  northeast  corner  extending  south  thirty-four 
feet.  The  elevator  shaft  projects  into  the  hall  from 
the  east  wall,  is  sixteen  feet  south  of  the  double  door 
entrance,  and  faces  west.    The  hall  north  of  the  ele- 

*See  lUlnolt  Noted  Digest,  Vols.  XI  to  XV,  and  CamalatlTO  Quarterly,  tame 
toplo  and  Mctlon  nambcr. 
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vator  is  thirteen  feet  and  fonr  inches  wide  and  five 
feet  nine  inches  where  it  passes  west  of  the  elevator. 
The  west  wall  of  the  elevator  is  twenty  inches 
thick,  and  the  doors  to  it  are  hung  about  even 
with  the  east  side  of  that  brick  wall,  and  those 
doors  have  glasses  about  three  feet  long  and 
twenty-two  inches  wide,  the  door  that  is  moved  by  the 
elevator  man  being  about  three  feet  wide.  The  inside 
walls  of  the  elevator  are  said  to  be  whitewashed,  but 
of  a  **dark  white  color,''  according  to  appellee's  evi- 
dence, by  reason  of  having  been  soiled.  The  ceiling 
was  about  fourteen  feet  in  height.  There  is  a  large 
room  just  west,  separated  from  the  hall  by  a  partition, 
lathed  and  plastered  for  the  first  four  feet  up  from  the 
floor,  and  the  rest  of  the  partition  is  of  opaque  wire 
glass.  The  natural  light  that  reached  the  elevator 
came  from  the  north  through  the  clear  glass  in  the 
double  doors  and  in  the  transom  above  them,  the  glass 
in  each  door  being  two  feet  four  inches  by  five  feet  six 
and  one-half  inches,  and  that  in  the  transom  being  six 
feet  six  inches  by  eighteen  inches.  Appellant  claims 
that  some  light  comes  through  the  glass  partition  from 
the  well-lighted  room  west  of  it.  There  was  no  arti- 
ficial light  in  front  of  the  elevator.  There  was  one  in 
the  elevator  for  use  on  dark  days,  but  it  was  out  of 
commission  on  the  day  in  question.  Appellee  was  in- 
jured on  a  bright  sunny  day,  July  13,  1910,  about  two 
minutes  before  7 :30  a.  m.,  the  time  to  begin  work  there, 
by  falling  into  the  well  hole  at  the  bottom  of  the  ele- 
vator shaft  and  fracturing  the  fibula  or  small  bone  of 
her  right  leg,  by  reason  of  which  she  lost  several 
months'  time  and  incurred  $215  expenses  for  hospital 
fees  and  services  of  a  physician  in  being  healed.  Ap- 
pellee sometimes  used  the  elevator  there  and  sometimes 
the  stairway  to  go  to  her  working  place.  On  the  day  of 
her  injury  she  came  into  the  building  in  a  hurry  having 
only  two  minutes  to  get  to  her  work  on  time.  A  crowd 
of  girls  had  preceded  her  to  the  front  of  the  elevator, 
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and  as  the  regalar  elevator  man  was  late  that  morn- 
ing, at  the  urgent  entreaty  of  those  girls,  the  watch- 
man had  come  down  from  the  third  floor  with  the  ele- 
vator, and  had  taken  a  load  of  them  to  the  fourth  floor, 
and  by  oversight  had  left  the  elevator  door  on  the 
first  floor  open  just  before  appellee  came.  Appellee 
walked  straight  south  down  the  hall  to  the  elevator, 
turned  to  her  left  to  enter  it,  and  seeing  the  door  was 
open,  and  thinking  the  elevator  was  in  place,  stepped 
into  the  shaft  and  fell  to  the  bottom  of  the  well  hole. 

A  common-law  declaration  was  originally  filed  charg- 
ing negligence  in  appellant  for  its  failure  to  furnish 
her  a  reasonably  safe  place  in  which  to  work,  and  rea- 
sonably safe  means  of  reaching  her  work,  charging 
failure  to  keep  the  elevator  door  closed  and  properly 
lighted.  Appellee  treats  this  count  as  a  part  of  her 
declaration,  although  she  asked  no  instructions  appli- 
cable to  it  and  it  has  little  or  no  importance  in  this 
appeal. 

Afterwards,  what  is  called  an  amended  declaration 
was  filed  containing  three  statutory  counts,  all  charg- 
ing that  appellant  controlled  there  a  factory  building 
or  workshop  and  the  said  elevator,  at  which  factory 
or  workshop  appellee  was  employed  by  it  in  its  busi- 
ness conducted  there,  and  on  which  elevator  it  had  fre- 
quently .carried  her  prior  to  her  injury,  while  so  at 
work.  The  first  count  thereof  charges  a  violation  of 
section  92,  ch.  48,  of  Hurd's  St.  1911,  p.  1129  (J.  &  A. 
If  5389),  or  section  4  of  what  is  commonly  known  as  the 
Factory  Act,  by  allowing  the  said  elevator  door  to  re- 
main open  at  a  time  when  it  was  not  necessary  that  it 
be  open  in  order  that  the  elevator  might  be  used. 

The  second  count  charges  a  violation  of  section  17 
of  the  Factory  Act  (J.  &  A.  ^  5402)  by  neglecting  to 
keep  burning  a  proper  light  in  front  of  said  elevator 
door  when  it  was  dark  there  and  on  a  work  day,  and 
when  the  influx  of  natural  light  there  did  not  makfl 
artificial  light  unnecessary. 

Vol.  CLXXXVIII     40 
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The  third  count  of  the  amended  declaration  com- 
bined the  first  two  statutory  charges  aforesaid  and  all 
three  of  said  counts  averred  that  appellee  was  injured 
by  reason  of  appellant's  violation  of  said  statute,  and 
while  she  was  in  the  exercise  of  due  care  for  her  own 
safety. 

It  is  contended  by  appellant  that  the  evidence  is  not 
suflGicient  to  sustain  the  averment  in  the  second  count  of 
the  amended  declaration,  that  it  was  dark  at  the  ele- 
vator and  that  the  influx  of  natural  light  there  did  not 
make  artificial  light  unnecessary.  Much  of  this  argu- 
ment is  based  upon  appearances  at  and  in  the  elevator 
as  shown  by  a  certain  photograph  in  the  record,  and 
the  evidence  of  nine  of  appellant's  witnesses  who  tes- 
tified that  the  elevator  and  its  surroundings  were  as 
well  lighted  and  as  plain  to  the  view  of  any  one  stand- 
ing in  front  of  the  elevator  as  they  appear  in  the  pho- 
tograph. It  must  be  admitted  that  all  things  in  and 
about  the  elevator  are  very  plain  and  easily  seen  from 
any  point  in  the  hall  in  front  of  the  elevator  if  the 
witnesses  were  not  mistaken-  about  the  correctness  of 
the  photograph,  because  the  picture  shows  that  every 
particle  of  the  inside  and  outside  of  the  elevator  is  so 
well  lighted  that  they  could  easily  be  seen.  It  is 
claimed  by  appellee  that  the  photograph  was  made 
from  a  negative  taken  by  a  flash  light,  but  if  this  be 
true  it  should  have  been  shown  by  evidence  that  was 
certainly  obtainable,  but  which  does  not  appear  in  the 
record.  As  the  judgment  will  have  to  be  reversed  for 
reasons  to  be  herein  set  forth,  we  do  not  desire  to  go 
into  a  full  discussion  of  the  merits  of  the  case  on  the 
evidence.  We  think,  however,  that  the  question  ar- 
gued is  one  that  should  be  submitted  to  the  jury  for 
settlement.  Appellee  testified  on  that  point  that  there 
was  no  light  in  front  of  the  elevator  on  the  day  of  her 
injury,  which  was  a  work  day  there,  and  that  there 
was  no  light  in  the  elevator  shaft,  and  that  it  was  dark 
in  front  of  the  elevator  and  in  the  elevator  shaft.  One 


Chicago — Fibst  Distbict — October,  1914.       627 

Peterson  v.  The  Sahlin  Co.,  188  111.  App.  622. 

of  the  said  nine  witnesses  for  appellant,  Freda  Amies, 
on  cross-examination,  testified:  ''You  had  to  walk  up 
to  the  elevator  before  you  found  out  the  elevator 
wasn't  there.  You  couldn't  see  it  until  you  got  there, 
not  until  you  got  in  front  of  it.  You  have  to  go  up 
to  the  door  to  see,  if  it  isn't  there.  You  are  in  the 
hall  when  you  are  standing  in  front  of  the  door  and 
until  you  are  standing  in  front  of  the  wall  you  can't 
see  whether  the  elevator  is  open  or  not.  You  have  got 
to  get  right  up  to  it.  You  can't  see  it  until  you  get  up 
to  it." 

The  elevator  was  above  the  first  floor  when  appellee 
was  injured.  The  picture  in  question  shows  the  ele- 
vator in  place  on  the  first  floor,  and,  therefore,  does 
not  present  a  photograph  of  the  appearance  of  things 
there  with  the  elevator  removed  to  its  situation  when 
the  injury  occurred. 

Appellant  also  strenuously  insists  that  the  watch- 
man who  ran  the  elevator  at  the  request  of  the  other 
girls  there,  and  negligently  left  open  the  said  door  of 
the  elevator  shaft,  had  no  authority  whatever  from 
appellant  to  run  the  elevator,  and  that  his  acts  in  that 
regard  did  not  render  appellant  liable  for  any  injury 
by  reason  of  his  operating  the  elevator.  That  may  be 
conceded,  but  that  argument  is  completely  met  by  the 
fact  that  the  operation  of  the  elevator  was  not  the 
sole  cause  of  appellee's  injury.  The  opening  and  leav- 
ing open  the  said  door  was  an  approximate  cause  of 
her  injury  which  could  not  have  happened  as  it  did  if 
the  door  had  been  kept  properly  closed.  If  the  watch- 
man was  the  representative  of  appellant  to  guard  and 
keep  said  door  closed  in  the  absence  of  the  elevator 
man,  appellant  would  be  chargeable  with  his  knowl- 
edge in  that  regard,  and  bound  by  his  negligence  in 
opening  and  in  failing  to  close  the  door  after  he  had 
opened  it,  even  though  those  negligent  acts  were  com- 
mitted preliminary  to  his  unauthorized  act  of  running 
the  elevator.    The  facts  that  he  was  employed  there 
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as  night  watchman  and  that  he  was  the  custodian  of 
the  key  to  the  door  in  question  while  such  watchman, 
and  that  his  duties  required  him  to  be  at  the  premises 
until  the  elevator  man  came  on  for  work  in  the  morn- 
ing, tend  to  prove  that  it  was  a  part  of  his  duty  to 
keep  the  said  door  closed  at  the  very  time  of  appellee's 
injury.  The  evidence  might  have  been  made  more  sat- 
isfactory upon  that  point  by  further  examination  of 
the  watchman,  but  being  a  hostile  witness  to  appellee 
she  was  under  no  obligation  ^to  cross-examine  further 
upon  that  point  We  may  say  in  conclusion  on  this 
point  that  the  question  of  whether  or  not  appellant  is 
to  be  held  to  notice  of  the  fact  that  the  elevator  door 
was  open  at  the  time  in  question  depends  solely  on 
whether  or  not  it  was  chargeable  with  the  negligence 
of  the  watchman  in  leaving  the  door  open,  for  if  it  was 
a  part  of  his  duty  to  keep  the  door  closed  appellant 
was  chargeable  with  his  knowledge  and  his  acts,  and 
the  question  of  how  long  the  door  had  remained  open 
has  no  bearing  on  the  question  of  notice  in  this  case. 
If  the  act  of  the  watchman  in  that  regard  was  the  mere 
act  of  a  servant  done  outside  of  the  scope  of  his  em- 
ployment, appellant  was  not  bound  thereby,  any  more 
than  it  would  have  been  if  the  door  had  been  opened 
and  left  open  by  a  stranger  or  intruder. 

Appellant  oflfered  certain  instructions  that  were  re- 
fused by  the  trial  court  in  which  the  defenses  of  as- 
sumed risk,  contributory  negligence  and  of  fellow- 
servants  were  presented  for  the  consideration  of  the 
jury  and  refused  by  the  court.  Certain  other  instruc- 
tions were  given  by  the  court  for  appellant  in  which 
the  jury  were  told  that  contributory  negligence 
of  appellee  would  be  a  bar  to  her  recovery. 
We  do  not  care  to  discuss  those  refused  instruc- 
tions further  than  to  say  they  were  properly 
rejected  as  to  the  common-law  count,  because  they 
were  not  expressly  limited  to  that  count,  and  that  as 
to  the  statutory  counts  none  of  those  defenses  were 
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applicable.  Our  Supreme  Court  in  the  case  of  Streeter 
V.  Western  Wheeled  Scraper  Co,,  254  HI.  244,  as  we 
understand  that  decision,  held,  in  substance,  that  the 
doctrine  of  assumed  risk,  contributory  negligence  and 
of  fellow-servants  furnish  no  defense  to  a  violation  of 
the  Factory  Act  by  the  operation  of  a  factory  or 
workshop  within  the  meaning  of  that  act.  The  rea- 
soning and  the  declarations  of  that  court,  on  pages  256 
to  260  inclusive  in  that  case,  make  it  clear  that  those 
defenses  cannot  be  made  to  a  suit  for  personal  in- 
juries by  an  employee  in  a  factory  or  workshop  against 
the  operator  thereof,  where  the  charge  is  that  the  in- 
jury was  caused  by  a  violation  of  that  act  by  the  oper- 
ator. The  Court  expressly  decides  in  that  case  that 
the  doctrine  of  assumed  risk  furnishes  no  defense  to 
such  a  suit  by  an  employee.  On  page  258  of  that  opin- 
ion the  Court,  speaking  through  Justice  Dunn,  said: 
* '  For  many  years  we  have  held,  in  the  construction  of 
the  mining  act,  that  neither  assumed  risk  nor  contrib- 
utory negligence  is  available  as  a  defense  to  a  suit  for 
damages  caused  by  a  wilful  violation  of  the  provi- 
sions of  that  act,*'  citing  a  number  of  cases.  It  is  then 
further  said  by  the  Court  that  the  reasoning  on  which 
those  cases  under  the  mining  act  are  based  is  appli- 
cable to  a  case  under  the  Factory  Act,  and  that  in  view 
of  the  construction  given  to  the  mining  act  in  regard 
to  the  assumption  of  risk,  the  General  Assembly  must 
have  supposed  that  the  same  construction  given  to  the 
mining  act  providing  for  the  health  and  safety  of 
miners  would  be  given  to  the  t'actory  Act  in  that  re- 
gard, as  that  statute  was  expressly  passed  to  provide 
for  the  health  and  safety  of  employees  in  factories. 

All  the  decisions  of  our  Supreme  Court  on  the 
Mines  and  Miners'  Act,  beginning  with  the  case  of 
Bartlett  Coal  <&  Mining  Co.  v.  Roach,  68  111.  174,  have 
held,  wherever  the  questions  have  been  raised,  that  the 
doctrine  of  assumed  risk  and  of  contributory  negli- 
gence furnish  no  defense  to  a  wilful  violation  of  that 


630  Appellate  Couets  op  Illinois. 

Peterson  y.  The  Sahlin  Ck>.,  188  111.  App.  622. 

act  by  the  operation  of  a  mine,  no  matter  how  negli- 
gent the  injured  employee  may  have  been.  It  has 
been  frequently  declared  in  those  decisions  that  the 
statute  was  not  only  designed  to  protect  employees  in 
coal  mines  from  the  inherent  dangers  of  the  business, 
but  also  to  protect  them  from  the  result  of  their  own 
negligent  or  inconsiderate  action.  Brumiworth  v. 
Kerens-Donnewald  Coal  Co.,  260  HI.  202;  Catlett  v. 
Young,  143  HI.  74.  And  an  averment  in  the  declara- 
tion that  the  plaintiff  was  in  the  exercise  of  due  care 
under  that  act  is  surplusage  and  need  not  be  proved. 
Carterville  Coal  Co.  v.  Abbott,  181  HI.  495. 

It  is  also  well  settled  by  the  decisions  under  the  min- 
ing act  that  the  operators  of  coal  mines  are  responsi- 
ble for  all  injuries  sustained  by  employees  in  their  coal 
mines  by  reason  of  a  wilful  violation  of  the  statute  by 
any  of  their  agents  or  employees  while  working  within 
the  scope  of  their  employment,  and  that  the  doctrine 
of  fellow-servants  furnishes  no  defense  to  such  an  in- 
jury. The  important  question  is  as  to  the  authority  or 
duty  of  the  offending  employee,  and  not  as  to  whether 
or  not  he  was  a  fellow-servant  of  the  injured  employee. 
The  concurrent  negligence  of  the  injured  servant  or  of 
any  third  person  is  no  defense  to  such  an  action.  Gir- 
ard  Coal  Co.  v.  Wiggins,  52  111.  App.  69 ;  Joseph  Tay- 
lor Coal  Co.  V.  Dawes,  122  111.  App.  389,  affirmed  in  220 
m.  145 ;  Moore  v.  Centralia  Coal  Co.,  140  111.  App.  291 ; 
Niantic  Coal  <&  Mining  Co.  v.  Leonard,  126  111.  216; 
Spring  Vol.  Coal  Co.  v.  Rowatt,  196  111.  156;  Brunn- 
worth  V.  KerenS'Donnewald  Coal  Co.,  supra. 

Appellant  complains  of  the  following  instruction  of 
the  court  given  for  appellee: 

**The  court  instructs  the  jury  that  section  4  of  an 
act  to  provide  for  the  health,  safety  and  comfort  of 
employes  in  factories,  mercantile  establishments, 
mills  and  workshops  in  this  State,  and  to  provide  for 
the  enforcement  thereof,  so  far  as  said  section  may  be 
applicable  to  this  case,  is  as  follows : 
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'*But  the  court  does  not  mean  to  intimate  that  any 
part  of  the  statrte  is  applicable  to  any  particular  state 
of  facts,  as  the  facts  are  to  be  determined  by  the  jury 
from  the  evidence  guided  by  the  instructions  of  the 
court  as  to  the  law: 

*'  *A11  hoistways,  hatchways,  elevator  wells,  and 
wheelholes,  in  factories,  mercantile  establishments, 
mills  or  workshops,  shall  be  securely  fenced,  enclosed, 
or  otherwise  safely  protected  and  due  diligence  shall 
be  used  to  keep  such  means  of  protection  closed,  ex- 
cept when  it  is  necessary  to  have  the  same  open  in  or- 
der that  said  hatchways,  elevators,  or  hoisting  appara- 
tus may  be  used/ 

**The  court  further  instructs  the  jury  that  section 
17  of  said  act  is  as  follows : 

**  *In  all  factories,  mercantile  establishments,  mills 
or  workshops,  a  proper  light  shall  be  kept  burning  by 
the  owner,  or  lessee,  in  all  main  passageways,  main 
hallways,  and  all  main  stairs,  main  stair  landings  and 
shafts,  and  in  front  of  all  passenger  or  freight  ele- 
vators, upon  the  entrance  floors  and  upon  the  other 
floors  on  every  work  day  of  the  year,  from  the  time 
that  the  building  is  open  for  use  until  the  time  when 
it  is  closed,  except  at  times  when  the  influx  of  natural 
light  shall  make  artificial  light  unnecessary,  provided 
that  when  two  or  more  tenants  occupy  different  floors 
in  one  building,  such  elevator  shaft  need  be  lighted 
only  on  the  floors  used  and  occupied  by  employes.* 

**The  court  further  instructs  the  jury  that  if  you 
find  from  the  evidence  in  this  case,  under  the  instruc- 
tions, that  there  was  no  light  in  front  of  the  elevator 
in  question,  and  that  the  influx  of  natural  light  did  not 
make  artificial  light  unnecessary,  and  you  further  find 
that  the  defendant  did  not  use  due  diligence  to  keep  the 
elevator  door  closed,  and  you  further  find  from  the 
evidence  that  plaintiff  was  using  due  care  and  dili- 
gence for  her  own  safety,  at  and  before  the  time  she 
was  injured,  and  that  she  fell  into  such  elevator  shaft 
by  reason  of  the  failure  of  defendant  to  obey  the  law 
as  above  recited,  if  defendant  did  fail  to  obey  said  law, 
then  you  will  find  the  defendant  guilty/' 
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The  foregoing  instructioii  directs  a  verdict  and 
should  embody  all  the  elements  necessary  for  the  jury 
to  fibid  before  returning  a  verdict  for  appellee.  It  was 
necessary  for  appellee  to  prove  and  for  the  jury  to 
find  from  the  evidence  that  the  building  or  place  in 
question  was  a  factory  or  workshop  within  the  meaning 
of  said  statute,  as  alleged  in  her  declaration,  and  that 
she  was  employed  at  such  workshop  or  factory  by  ap- 
pellant, and  under  said  section  17  that  she  was  injured 
on  a  work  day  there  at  a  time  when  the  building  was 
open  for  use.  By  section  29  of  the  Factory  Act  (J.  &  A. 
T[  5414 ) ,  the  terms  *  *  factory ' '  and  *  *  mill  or  workshop ' ' 
are  specifically  defined,  and  it  is  very  clear  that  there  is 
no  sufficient  proof  in  the  record  that  the  place  was  a 
factory,  mill  or  workshop  within  the  meaning  of  the 
statute,  and  there  was  no  attempt  to  prove  it.  In 
speaking  of  the  place  some  of  the  witnesses  merely 
refer  to  it  as,  **the  plant,"  ''the  building, '*  **the  fac- 
tory building,"  and  once  or  twice  appellant  is  appar- 
ently referred  to  as  **the  corset  company."  Not  one 
question  was  asked  by  either  party  as  to  the  character 
of  the  work  that  was  done  there  or  who  carried  it  on 
and  for  what  purpose,  or  as  to  the  character  of  the 
machinery,  if  any,  used  there  and  how  driven,  or  as 
to  the  articles  made  there,  if  any,  or  as  to  the  number 
and  character  of  the  people  who  worked  there  and 
what  they  did  and  for  whom  they  were  employed,  etc. 
The  terms  ''factory,  mill  or  workshop"  were  not  de- 
fined for  the  jury.  In  order  to  recover  under  the  stat- 
utory counts  appellee  was  required  to  show  that  at  the 
time  of  her  injury  she  belonged  to  the  class  of  persons 
for  whose  protection  and  benefit  the  statute  was  en- 
acted, that  is,  that  she  was  an  employee  in  a  factory, 
mill  or  workshop  within  the  meaning  of  the  statute,  as 
alleged  in  the  declaration,  and  that  appellant  operated 
or  controlled  it.  It  was  not  sufficient  to  prove  merely 
that  she  was  at  work  at  appellant's  building  where  an 
elevator  was  in  use  for  employees.  Brutmworth  v. 
KerenS'Donnewaid  Coal  Co,,  supra. 
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With  the  proper  evidence  suggested  above  in  the 
record  the  sections  of  the  statute  quoted  would  be  en- 
tirely applicable,  and  whether  or  not  applicable  should 
not  be  left  to  the  jury  as  was  apparently  intimated  by 
the  Court  in  the  first  part  of  the  instruction.  Those 
remarks  of  the  Court  were  improper  and  likely  to  mis- 
lead a  jury. 

The  instruction  on  the  measure  of  damages  given  for 
appellee  is  not  subject  to  the  objections  urged  by  ap- 
pellant. An  instruction  in  almost  the  identical  same 
words  throughout  was  approved  by  the  Supreme  Court 
in  Cicero  &  P.  St.  Ry.  Co.  v.  Brown,  193  111.  274. 

The  objections  to  appellant's  refused  instructions 
have  already  been  indicated  in  this  opinion  and  need 
not  be  here  referred  to  as  they  were  clearly  erroneous 
and  misleading.  The  facts,  in  other  words,  that  the 
watchman  was  not  authorized  to  run  the  elevator,  or 
that  the  elevator  door  was  left  open  for  a  very  short 
time,  could  not  have  any  tendency  to  excuse  appellant. 
The  leaving  of  the  door  open  by  the  watchman  was  a 
proximate  cause  of  appellee's  injury,  and  if  it  was  the 
watchman's  duty  to  guard  and  keep  the  door  closed, 
it  was  the  act  of  appellant,  if  it  so  employed  him. 

Under  the  Factory  Act  appellee  was  not  required  to 
prove  a  wilful  violation  of  that  act  in  order  to  recover, 
as  is  required  under  the  Mines  and  Miners'  Act.  A 
negligent  violation  of  the  Factory  Act  was  all  that  was 
charged  and  all  that  she  was  required  to  prove,  and  in 
this  respect  the  two  statutes  aforesaid  differ.  Where 
wilfulness,  or  guilty  knowledge  or  malice  is  charged 
and  proof  thereof  required,  collateral  facts  or  proof 
of  other  similar  offenses  than  those  charged  in  the 
pleadings  may  be  proved  to  show  the  knowledge  or 
intent  of  the  defendant.  Joseph  Taylor  Coal  Co.  v. 
Dawes,  220  111.  145. 

The  same  rule,  however,  does  not  apply  where  the 
charge  is  negligence  simply.  It  was,  therefore,  error 
in  the  court  to  admit  the  evidence  of  appellee  that  ap- 
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pellant  had  violated  the  statute  in  question  on  other 
occasions  than  the  one  relied  on  for  recovery,  that  is, 
that  on  other  occasions  it  was  dark  and  an  artificial 
light  was  required  and  not  furnished.  Chicago,  B.  & 
Q.  R.  Co.  V.  Lee,  60  111.  501. 

The  remark  of  counsel  for  appellee  to  the  court  com- 
plained of  by  appellant  was  improper  and  the  court  so 
held,  but  as  the  case  will  be  remanded  for  further  trial, 
it  will  not  be  necessary  to  further  consider  this  objec- 
tion, or  the  objection  that  the  verdict  is  excessive. 

We  would  not  be  disposed  to  reverse  the  judgment 
upon  those  grounds,  if  the  record  was  otherwise  free 
from  error,  and  not  lacking  in  evidence  as  already  in- 
dicated. 

The  artificial  light  in  the  elevator  was  not  a  full  com- 
pliance with  the  statute,  even  had  it  been  burning,  as 
the  statute  also  requires  a  light  when  necessary  to  be 
placed  in  front  of  the  elevator.  A  light  in  the  elevator 
when  hoisted  to  an  upper  floor  would  give  little  or  no 
light  at  the  foot  of  the  elevator. 

The  death  of  appellee  has  been  suggested  on  the 
record  since  this  cause  was  taken,  but  the  record  does 
not  disclose  whether  she  died  from  the  effects  of  the 
injury  or  from  other  causes. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Stayer  Carriage  Company,  Appellee,  y.  American  & 
British  Manufacturing  Company,  Appellant. 

Oen.  No.  18,810. 

1.  AccoBO  AND  BATisFAonow,  §  1* — When  agreement  does  not  con- 
stitute. A  subsequent  agreement  by  the  seUer  of  goods  which 
amounted  to  a  mere  promise  to  adjust  the  differences  that  had  arisen 
over  a  breach  of  a  warranty  in  a  prior  contract  of  sale,  held  not 
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to  amount  to  a  settlement  and  satisfaction  of  all  claims  for  damages 
resulting  from  a  breach  of  the  contract  of  warranty,  where  the 
agreement  was  not  performed. 

2.  Salbs,  §  387* — what  not  vxUver  of  right  to  sue  for  breach  of 
warranty.  Failure  of  the  buyer  to  pay  for  goods  that,  after  delivery, 
have  been  found  to  be  defective  and  not  suitable  for  the  purpose  for 
which  they  were  purchased,  or  that  in  other  respects  are  not  as 
warranted,  held  not  a  waiver  of  the  right  to  sue  for  breach  of  the 
warranty. 

3.  Sales,  i  404* — measure  of  damages  for  breach  of  warranty 
where  article  is  sold  for  specific  purpose.  Where  an  article  is  sold 
for  a  specific  purpose,  and  the  seller  knows  it,  and  warrants  it  to 
be  of  a  particular  quality  and  suitable  for  the  purposes  for  which 
it  is  sold,  and  it  is  not  as  warranted  and  articles  of  the  kind  and 
quality  contracted  for  cannot  be  purchased  in  the  open  market,  the 
value  of  the  article  for  such  specific  purpose  is  the  basis  of  esti- 
mating damages,  and  if  the  special  purpose  for  which  it  is  to  be 
used  is  a  resale,  or  the  production  of  some  other  article  to  be  sold, 
then  prospective  profits  are  proper  elements  of  damage,  provided  it 
is  established  by  the  evidence  to  a  reasonable  certainty  that  the 
article  would  have  been  sold  as  contemplated  and  how  much  profit 
would  have  been  realized. 

4.  Damaoks,  §  ^\*—when  evidence  of  loss  of  profits  admissible. 
Where  motors  were  purchased  for  the  purpose  of  being  installed 
in  automobiles  and  sold  and  were  warranted  to  be  free  from  defects 
of  material  and  workmanship  and  to  be  fit  for  the  purpose  for 
which  they  were  purchased,  held  in  an  action  for  a  breach  of  the 
warranty  that  it  was  not  error  to  admit  evidence  of  the  loss  of 
prospective  profits. 

5.  Sales,  §  402* — when  instruction  authorizing  recovery  for  loss 
of  prospective  profits  not  warranted  by  the  evidence.  In  an  action 
for  a  breach  of  a  warranty  in  a  sale  of  motors,  submitting  to  the 
Jury  by  instructions  the  question  of  loss  of  prospective  profits,  held 
improper  where  there  was  no  evidence  from  which  the  Jury  could 
determine  the  amount  of  profits,  and  no  evidence  on  the  question 
whether  other  motors  of  the  same  kind  and  quality  were  obtainable 
in  the  market  at  the  time  of  the  breach. 

6.  Sales,  §  400* — admissibility  of  defective  parts  of  article  sold. 
In  an  action  for  a  breach  of  a  warranty  in  the  sale  of  motors,  the 
admission  in  evidence  of  the  several  parts  of  the  motors  held  largely 
a  matter  of  discretion  with  the  trial  court,  and  unless  such  discre- 
tion is  abused  its  admission  will  not  constitute  reversible  error. 

7.  Sales,  §  400* — preliminary  proof  necessary  to  introduction 
of  defective  parts  of  article  sold.  In  order  to  render  admissible  in 
evidence  the  several  parts  of  a  motor  in  an  action  for  breach  of  a 
warranty,  the  preliminary  proof  should  show  that  the  parts  are 
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substantially  In  the  same  condition  that  they  were  when  audi  coji- 
dltlon  was  material  to  the  Issue,  or  If  they  have  been  broken,  worn, 
altered  or  marred  since  such  time,  the  court  should  require  evidence 
to  show  In  what  particular  they  have  been  changed,  the  use  to 
which  they  were  put,  and.  If  material,  the  test  or  circumstances 
under  which  they  were  broken  or  marred,  and  this  whether  they 
are  Introduced  to  prove  a  fact  or  for  the  purpose  of  lUuBtration. 

8.  Evidence,  §  223* — when  letters  inadmUaihle  as  hearsay  evi- 
dence. In  an  action  for  breach  of  a  warranty  as  to  motors  furnished 
plaintiff  to  be  Installed  In  automobiles,  letters  written  by  persons 
who  were  purchasers  of  the  automobiles  condemning  the  motor, 
held  Improperly  admitted  for  the  reason  they  were  hearsay  evidence. 

9.  Sales,  §  402* — when  instruction  in  suit  for  breach  of  warranty 
improper.  In  an  action  for  breach  of  a  warranty  that  motors  fur- 
nished should  be  free  from  defects  of  material  and  workmanship,  and 
that  the  motors  should  be  fit  for  the  purpose  for  which  they  were 
furnished,  an  Instruction  given  for  plaintiff  which  told  the  Jury  that 
the  seller  was  required  by  Its  contract  to  furnish  motors  that  would 
render  automobiles  in  which  they  were  Installed  reasonably  saleable, 
If  not  otherwise  defective  Is  erroneous. 

10.  Sales,  §  402* — when  instruction  erroneous  as  assuming  facts. 
In  an  action  for  breach  of  a  warranty  In  a  contract  for  the  sale  of 
motors,  an  Instruction  held  bad  for  the  reason  It  assumed  there  was 
a  market  value  for  motors  in  the  condition  they  were  when  received 
by  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDES,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Reversed  and  remanded.  Opinion  filed 
October  7,  1914.    Rehearing  denied  October  14,  1914. 

MoNTGOMEBY,  Haet  &  Smith,  fop  appellant;  Louis 
E.  Habt  and  Jaspersek  Smith,  of  counsel. 

Bui^LEY,  Gbay  &  MoBE^  f or  appellee. 

Mb.  Justice  Gbaves  delivered  the  opinion  of  the 
court. 

Appellant,  American  &  British  Manufacturing  Com- 
pany, of  Bridgeport,  Connecticut^  manufacture,  among 
other  things,  gasoline  motors.  Appellee,  the  Staver 
Carriage  Company,  manufacture  automobiles  at  Chi- 
cago, Illinois.    On  July  7,  1909,  these  parties  entered 

•See  niinoifl  Notes  Digest,  Vols.  XI  to  XT,  and  GuniilstlTe   QaatUglj, 
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into  a  written  contract,  whereby  appellant  was  to 
manufacture  and  deliver  to  appellee  at  stipulated  times 
500  four-cylinder  gasoline  automobile  motors  of  a  spe- 
cified size  and  kind  for  the  sum  of  $203  each.  This 
contract  contained  the  following  stipulations: 

''Whbbbas,  the  Manufacturer  desires  to  manufac- 
ture for  and  sell  to  the  Purchaser  five  hundred  (500) 
automobile  gasoline  motors,  and  Purchaser,  being  a 
manufacturer  of  automobiles,  desires  to  purchase  said 
motors  for  use  in  the  manufacture  of  motor  cars.  •  •  • 

''Third,  that  each  and  every  one  of  said  motors  will 
be  thoroughly  inspected  and  tested  by  manufacturer 
before  shipment,  and  will  be  furnished  complete,  as  per 
specifications,  and  ready  to  assemble  in  chassis.  •  •  • 

**  Seventh,  The  Manufacturer  guarantees  and  war- 
rants to  Purchaser  that  all  motors  manufactured  and 
sold  as  aforesaid,  shall  be  free  from  all  defects  of  ma- 
terial and  workmanship,  that  the  workmanship  and 
material  thereof  shall  be  thoroughly  high  class,  and 
that  said  motors  shall  be  fit  for  the  purpose  for  which 
they  are  furnished. 

''Eighth,  That  during  fifteen  months  from  the  date 
of  shipment  of  motors  the  manufacturer  shall  and  will, 
upon  notice,  promptly  replace,  without  cost  to  the 
Purchaser,  or  give  credit  for,  at  Purchaser's  option, 
any  defective  motors  or  parts  that  shall  be  defective 
either  in  workmanship  or  material.'* 

Appellant  began  the  manufacture  of  these  motors  and 
on  February  26,  1910,  had  delivered  331  of  them  to  ap- 
pellee. Of  these,  36  were  shipped  on  that  day.  On  that 
day  there  were  outstanding  the  promissory  notes  of 
appellee,  of  the  face  value  of  somewhat  over  $40,000, 
which  had  been  given  to  appellant  in  settlement  for 
motors  delivered.  The  36  motors  shipped  February 
26,  1910,  were  not  settled  for  promptly  and  appellant  on 
March  22,  1910,  wrote  to  appellee  requesting  a  cash 
payment  therefor.  Appellee  had  previously  com- 
plained to  the  representatives  of  appellant  that  the 
motors  were  defective  and  on  March  28,  1910,  wrote 
to  appellant  at  Bridgeport,  Conn.,  in  substance,  that 
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its  representative,  Mr.  Hill,  had  admitted  that  the 
complaints  made  by  appellee  about  the  motors  were 
justified  and  had  promised  that  Mr.  Gulick,  the  vice- 
president  and  general  manager  of  appellant,  would 
come  to  Chicago,  but  that  he  had  not  done  so,  and  noti- 
fying appellant  that  it  would  refuse  to  pay  the  notes 
given  for  the  motors  as  the  same  matured  and  that  it 
had  picked  out  about  100  motors  which  it  proposed  to 
return  to  appellant,  and  asking  for  shipping  directions. 
This  letter  concludes  as  follows : 

''To  us,  it  looks  as  though  Mr.  Gulick  did  not  care 
to  come  and  see  us,  after  knowing  the  truth  as  to  the 
situation  here.  The  engines  which  we  will  ship  back  to 
you,  you  may  not  return  to  us  after  you  have  repaired 
them  as  we  cannot  use  them  in  our  cars,  as  our  custom- 
ers will  not  take  that  kind  of  goods,  and  we  have  made 
a  contract  for  other  engines,  which  we  shall  put  in  our 
cars  to  replace  those  of  yours  which  we  cannot  use; 
and  if  any  more  engines  are  shipped  us,  we  shall  re- 
fuse to  accept  them. 

Yours  very  truly, 

H.  B.  S." 

Very  shortly  after  this  letter  was  received  by  ap- 
pellant Mr.  Gulick  and  a  Mr.  Hilfrey,  the  chief  in- 
spector of  appellant,  and  a  mechanic  or  two  in  its 
employ  came  to  Chicago  to  investigate  the  complaints 
made  by  appellee  concerning  the  motors.  On  April  1, 
1910,  the  following  writing  was  executed  by  the  par- 
ties: 

*  *  Memorandum  of  Agreement  made  and  entered  into 
this  first  day  of  April,  1910,  between  the  American  & 
British  Mfg.  Co.,  party  of  the  first  part,  and  Staver 
Carriage  Co.,  party  of  the  second  part. 

'  *  Witnesseth :  Whereas  the  parties  hereto  made 
and  entered  into  a  contract  bearing  date  the  seventh 
day  of  July,  1909,  by  which  it  was  agreed  that  party 
of  the  first  part  should  sell  and  deliver  to  party  of  the 
second  part  five  hundred  (500)  automobile  gasoline 
motors  as  specified  therein,  deliveries  and  payments 
to  be  made  as  specified  therein. 
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**And  whereas  it  has  also  heretofore  been  agreed, 
subsequent  to  the  making  of  aforesaid  contract,  that 
the  purchaser,  Staver  Carriage  Co.,  was  only  obligated 
to  take  four  hundred  (400)  of  the  said  five  hundred 
(500)  automobile  gasoline  motors. 

*'And  whereas  party  of  the  first  part  has  heretofore 
shipped  and  party  of  the  second  part  has  received 
three  hundred  thirty-one  (331)  of  said  motors,  and  that 
there  now  remains  under  said  contract  as  amended,  to 
be  shipped  by  party  of  the  first  part  and  received  by 
party  of  the  second  part  sixty-nine  (69)  automobile 
gasoline  motors. 

*'And  whereas  of  the  three  hundred  thirty-one  (331) 
motors  heretofore  delivered  many  have  proven  de- 
fective, and  party  of  the  first  part  is  now  hereby  ready 
and  willing  to  repair  such  defects  and  put  all  said 
motors  in  first-class  condition,  and  compensate  party 
of  the  second  part  for  expenses  occasioned  by  such 
defects. 

*'Now,  therefore,  in  consideration  of  one  dollar  in 
hand  paid,  the  party  of  the  first  part  releases  party  of 
the  second  part  from  the  obligation  to  take  and  receive 
said  sixty-nine  (69)  gasoline  engines. 

*'It  is  hereby  however  mutually  agreed  between  the 
parties  hereto  that  party  of  the  first  part  does  hereby 
sell  and  agree  to  deliver  any  number  of  automobile 
gasoline  motors,  4x4,  4  cylinder,  prior  to  May  15, 
1910,  not  exceeding  sixty-nine  (69)  in  number,  which 
party  of  the  second  part  may  order  from  party  of 
the  first  part,  deliveries  to  be  mutually  satisfactory, 
and  to  be  sold  and  delivered  upon  the  same  specifi- 
cations, terms,  conditions  and  warranties  as  contained 
in  contract  of  July  7,  1909,  no  motors  to  be  shipped 
without  shipping  instructions  therefor  in  writing,  and 
to  be  shipped  as  promptly  thereafter  as  may  be  mu- 
tually agreed  upon. 

*  *  It  is  further  hereby  agreed  that  party  of  the  first 
part  will  furnish  immediately  the  necessary  material 
and  men  to  adjust  and  put  in  first-class  condition  any 
and  all  engines  heretofore  delivered  under  contract 
dated  July  7,  1909,  subject  to  the  acceptance  of  party 
of  the  second  part  upon  its  inspection,  and  party  of 
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the  first  part  hereby  further  agrees  to  pay,  or  allow 
credit,  to  party  of  the  second  part  on  rendering  state- 
ment any  and  all  expenses,  such  as,  freight  on  cars 
which  have  been  returned  by  agents  on  account  of 
motor  trouble,  expenses  incurred  in  plant  of  party  of  the 
second  part,  and  any  and  all  traveling  expenses  or  oth- 
er expenses  which  have  been  paid  or  incurred  by  party 
of  the  second  part  to  make  good  with  its  respective 
customers  on  account  of  motor  engine  troubles,  and 
where  cars  have  been  returned  for  motor  and  other 
car  defects,  the  expense  chargeable  against  party  of 
the  first  part  is  to  be  prorated. 

'  *  It  is  further  hereby  mutually  agreed  that  the  party 
of  the  first  part  will  supply  sufficient  helical  cut  gears 
to  replace  such  fibre  faced  gears,  at  no  charge,  as  may 
be  found  noisy  or  defective. 

' '  It  is  further  hereby  agreed  that  should  any  of  the 
motors  now  or  hereafter  repaired  become  defective 
that  party  of  the  first  part  will  make  the  same  good^ 
or  pay  to  party  of  the  second  part  the  expense  of  so 
doing,  and  pay  in  addition  any  expenses  occasioned 
to  party  of  the  second  part  on  account  of  defective 
motors.  This  clause  of  this  agreement  to  continue  for 
three  (3)  months  from  date  of  shipment  of  car  by 
party  of  the  second  part. 

'  *  It  is  further  hereby  mutually  agreed  that  party  of 
the  second  part  will  pay  any  and  all  notes  heretofore 
given  as  they  mature;  that  any  further  indebtedness 
on  account  of  motors  which  have  been  delivered  will  be 
paid  either  in  cash,  less  discoimt,  on  June  1,  1910,  or 
by  party  of  the  second  part  giving  sixty  (60)  day  note, 
with  interest,  therefor,  as  it  may  elect. 

*'In  witness  whereof  the  parties  hereto,  by  their 
duly  authorized  officers,  have  executed  this  agreement 
in  duplicate. 

Amebican  &  Bbitish  Mfg.  Co. 
By  Chas.  L.  Gulick  (Signed) 
Vice-President. 
Staveb  Cabbiaob  Co. 
By  H.  B.  Stavbb  (Signed) 
General  Manager. 
Witness    L.  P.  Hai^laday  (Signed) 
0.  D.  HHiFEBTY  (Signed)." 
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After  the  foregoing  writing  was  executed  by  the 
parties  appellant  sent  several  more  skilled  mechanics 
in  charge  of  a  foreman  to  the  factory  of  appellee  in 
Chicago,  and  put  them  at  work  there  testing  the  motors 
and  correcting  the  defects  found  therein.  The  most  of 
these  men  were  so  engaged  all  summer,  and  at  least  one 
of  them  remained  there  until  December  1, 1910.  Appel- 
lee paid  the  notes  mentioned,  but  did  not  pay  any  part 
of  the  bill  for  the  36  motors  shipped  February  26, 
1910.  During  the  summer  of  1910,  appellee  still  being 
dissatisfied  with  the  motors  made  various  complaints 
concerning  them  to  appellant  and  on  August  4,  1910, 
rendered  an  account  to  it  for  work  and  expense  of 
repairing  them  and  for  damages  on  account  of  its 
claimed  default  in  failing  to  furnish  the  motors  ac- 
cording to  the  terms  of  the  contract.  No  satisfactory 
adjustment  of  the  differences  between  the  parties  being 
accomplished,  appellee  brought  suit  in  the  Circuit 
Court,  and  on  January  6, 1911,  filed  its  declaration  con- 
sisting of  three  special  counts  and  the  common  counts. 
The  first  and  second  counts  were  later  amended.  To 
the  declaration  as  amended  appellant  filed  the  general 
issue  and  other  pleas.  By  a  plea  of  set-off  appellant 
alleged  that  appellee  made  false  statements  to  it  as 
to  the  condition  of  the  motors,  which  appellant  relied 
on  and  expended  large  sums  of  money  on  the  motors, 
and  that  appellee  had  refused  to  pay  for  the  motors 
delivered  prior  to  June  1,  1910,  and  that  by  reason 
thereof  appellee  was  indebted  to  appellant  in  a  sum 
in  excess  of  that  sued  for  by  appellee.  Issue  was 
joined  on  the  pleas.  A  trial  resulted  in  a  verdict  for 
appellee  for  $5,000.  After  a  motion  by  appellant  for 
a  new  trial  was  overruled,  judgment  was  entered  on 
the  verdict. 

Appellant  urges  several  reasons  why  the  judgment 
should  be  reversed.  The  first  ground  assigned  is,  **that 
appellee,  plaintiff  below,  had  no  right  of  action  upon 
the  contracts  upon  which  it  specially  declared,  and 
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which  contracts  were  permitted  to  be  introduced  in 
evidence  over  the  objection  of  appellant.'*  Under  this 
head  it  is  argued  that  the  court  erred  in  overruling  the 
demurrer  to  the  first  and  second  count  of  the  amended 
declaration  and  in  admitting  in  evidence  the  contracts 
of  July  7,  1909,  and  of  April  1,  1910.  After  the  de- 
murrer was  overruled  appellant  elected  to  and  did 
plead  to  the  counts  demurred  to.  The  action  of  the 
court  in  overruling  the  demurrer  cannot,  therefore, 
now  be  reviewed.  Under  the  issues  as  framed,  these 
two  writings  were  not  only  competent  but  necessary 
evidence,  not  only  to  establish  the  right  of  action  of 
appellee,  but  also  to  sustain  appellant's  claim  of  set-off. 
The  argument  on  this  point  has  been  broadened  into 
a  discussion  of  the  question  whether  under  the  facts 
as  disclosed  in  this  record  appellee  has  a  cause  of 
action  on  the  contracts,  or  either  of  them,  for  the  rea- 
son, as  claimed  by  appellant,  that  appellee  failed  to 
perform  its  part  of  the  agreement  of  April  1,  1910, 
wherein  it  agreed  to  pay  by  June  1,  1910,  for  the  36 
motors  shipped  February  26, 1910.  In  support  of  that 
contention  appellant  cites  Harber  Brothers  Co.  v. 
Moffat  Cycle  Co.,  151  111.  84,  as  holding  that  where  a 
vendee  who  has  accepted  goods  delivered  under  an  ex- 
press contract  fails  to  pay  therefor  according  to  the 
terms  of  the  contract,  such  vendee  cannot  maintain  an 
action  against  the  vendor  for  damages  resulting  from 
his  failure  to  perform  his  contract.  The  opinion  of 
the  court  in  that  case  does  not  support  the  contention 
of  appellant.    What  is  there  said  is : 

*'The  question  here  distinctly  presented  as  the  con- 
trolling one,  is  whether  a  vendee  who  has  accepted 
goods  delivered  under  an  express  contract,  but  not 
at  the  time  or  in  the  quantity  required  by  it,  with 
knowledge  of  the  default  of  the  vendor  in  those  re- 
spects, but  has  himself  failed,  without  legal  ca^use,  to 
pay  for  them  according  to  it,  can  maintain  an  action 
on  the  contract  for  such  a  default  of  the  vendor.  We 
think  the  general   rule,    everywhere   recognized,   is 
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against  it,  and  has  been  specifically  so  applied  in  anal- 
ogous cases  in  Illinois/' 

It  will  be  observed  that  the  default  of  the  vendor 
in  that  case  was  a  failure  to  deliver  the  goods  ^'at  the 
time**  and  "in  the  quantity**  specified  in  the  contract. 
There  was  in  that  case  nothing  predicated  on  a  failure 
of  the  seller  to  furnish  goods  of  the  quality  or  kind 
contracted  for. 

It  cannot  be  doubted  that  the  unconditional  accep- 
tance of  goods  that  have  been  delivered  at  a  later  date 
or  in  a  less  quantity  than  stipulated  for  is  a  waiver 
of  such  breach  of  the  contract,  but  we  think  no  Illinois 
authority  can  be  found  holding  that  the  failure  to  pay 
for  goods  that,  after  delivery  to  the  purchaser,  have 
been  found  to  be  defective  and  not  suitable  for  the 
purpose  for  which  they  were  purchased,  or  that  are 
in  other  respects  not  as  they  were  warranted  to  be, 
is  a  waiver  of  the  right  to  sue  for  damages  resulting 
from  a  breach  of  the  warranty.  On  the  contrary,  we 
believe  it  to  be  the  settled  rule  in  this  State  that  where 
the  subject-matter  of  the  contract  is  something  that 
is  to  be  manufactured  for  a  special  purpose  and  the 
manufacturer  undertakes  that  when  it  is  completed  and 
delivered  it  shall  be  of  a  certain  quality  and  suitable  for 
a  certain  purpose,  the  performance  of  that  undertak- 
ing is  a  condition  precedent  to  any  obligation  on  the 
part  of  the  purchaser  to  pay  for  the  article  purchased. 
Forbes  v.  Pausinsky,  14  HI.  App.  17 ;  Stein  v,  Metzger, 
18  HI.  App.  251;  Underwood  v.  Wolf,  131  lU,  425. 

Appellant  next  contends  that  the  contract  of  April 
1,  1910,  amounted  to  a  settlement  and  satisfaction  of 
all  claims  for  damages  appellee  had  resulting  from  any 
breach  of  the  contract  of  July  7, 1909 ;  that  by  the  mak- 
ing of  the  contract  of  April  1,  1910,  the  contract  of 
July  7, 1909,  and  all  rights  of  the  parties  under  it  were 
extinguished,  and  that  the  court  erred  in  instructing 
the  jury  that  the  original  contract  was  or  could  be  the 
basis  of  a  right  of  action. 
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This  contention  is  untenable  for  several  reasons. 
The  contract  of  April  1,  1910,  does  not  purport  on  its 
face  to  supersede  the  contract  of  July  7,  1909,  but  is 
supplemental  to  it  and  dependent  on  it.  It  does  not 
purport  to  be  an  adjustment  of  any  rights  of  action 
by  either  party  against  the  other  growing  out  of  a 
breach  of  the  contract  of  July  7,  1909.  It  is  a  mere 
promise  to  adjust  the  differences  that  have  arisen. 
While  the  contract  of  April  1,  1910,  is  a  formal  admis- 
sion on  the  part  of  appellant  that  the  motors  furnished 
by  it  under  the  contract  of  July  7, 1909,  were  defective 
and  not  suitable  in  the  condition  in  which  they  were 
delivered  for  the  purposes  for  which  they  were  pur- 
chased, and  while  it  contains  a  promise  to  adjust,  per- 
fect and  put  in  first-class  condition,  the  motors  deliv- 
ered under  the  contract  of  July  7,  1909,  and  to  allow 
credit  to  appellee  for  **all  expenses,  such  <is  (the  italics 
are  ours)  freight  on  cars  which  have  been  returned 
by  agents  on  account  of  motor  trouble,  expenses  in- 
curred in  plant  of  party  of  the  second  part  (appellee), 
and  any  and  all  traveling  expenses  or  other  expenses 
which  have  been  paid  or  incurred  by  party  of  the  second 
part  to  make  good  with  its  respective  customers  on  ac- 
count of  motor  engine  troubles,  and  when  cars  have 
been  returned  for  motor  and  other  car  defects,  the 
expense  chargeable  against  party  of  the  first  part  is  to 
be  prorated. ' '  There  is  no  reference  to  damages  *  *  such 
as"  loss  of  profits,  or  any  other  damage  except  *' ex- 
pense,'' and  the  covenant  to  allow  credit  for  the  ex- 
pense is  executory.  An  agreement  to  do  a  thing  in 
consideration  of  the  settlement  of  a  controversy  or 
claim  is  not  a  satisfaction.  It  is  the  doing  of  the  thing 
agreed  upon  that  has  that  effect.  As  Mecliem  in  his 
work  on  Sales,  vol.  2,  page  678,  sec.  806,  says: 

**It  is  not  the  second  contract  but  the  performance 
of  it  which  discharges  the  original  contract.'' 

In  First  Nat.  Bank  of  Arkansas  City  v.  Leech,  36 
C.  C.  A,  262,  94  Fed.  310,  the  Court  said : 


Chicago — First  Distmot — Octobbb,  1914.       645 

stayer  Carriage  Co.  v.  American  &  Britiah  Mfg.  Co.,  188  IlL  App.  634. 

'*An  agreement  or  accord  which  is  to  operate  as  a 
satisfaction  of  an  existing  liability  must,  before  it  can 
have  that  effect,  be  fully  executed.  It  is  not  enough 
that  there  be  a  clear  agreement  or  accord  and  a  suffi- 
cicnt  consideration ;  but  the  agreement  or  accord  must 
be  executed  before  it  can  be  pleaded  as  an  accord  and 
satisfaction.  If  part  of  the  consideration  agreed  on  be 
not  performed,  the  whole  accord  fails.  ^' 
.  See  also  City  of  Memphis  v.  Brotvn,  20  Wall.  (U,  S.) 
289,  308,  309,  22  L.  Ed.  264;  Clifton  v.  Litchfield,  106 
Mass.  34,  40,  41 ;  Crow  v.  Kimball  Lvmher  Co.,  16  C.  C. 
A.  127^,  69  Fed.  61 ;  Coblentz  v.  Wheeler  &  Wilson  Mfg. 
Co.,  40  Ark.  180;  Ogilvie  v.  Hallam,  58  Iowa  714;  1 
Smith,  Lead.  Cas.  (5th  Am.  Ed.)  445,  446,  and  cases 
there  cited;  Henderson  v.  McRae,  148  Mich.  324. 

It  is  next  insisted  that  the  court  erred  in  permitting 
evidence  to  be  introduced  as  to  alleged  damage  by  rea- 
son of  prospective  profits  and  in  instructing  the  jury 
on  that  subject.  As  a  general  proposition  the  meas- 
ure of  damage  in  case  of  a  breach  of  a  warranty  of  the 
quality  of  an  article  of  property  sold  is  the  difference 
between  the  value  of  the  article  delivered  and  what  it 
would  have  been  worth  if  it  had  been  as  warranted.  If, 
however,  the  article  is  sold  for  a  certain  specific  pur- 
pose, and  the  seller  knows  it,,  and  warrants  it  to  be  of 
a  particular  quality  and  to  be  suitable  for  the  pur- 
poses for  which  it  is  sold,  if  it  is  not  as  warranted, 
and  articles  of  the  kind  and  quality  contracted  for 
cannot  be  then  purchased  in  the  open  market,  the  value 
of  the  article  for  such  special  purpose  is  the  basis  of 
estimating  damage.  If  the  special  purpose  for  which 
the  article  is  to  be  used  is  a  resale,  or  the  production 
of  some  other  article  to  be  sold,  then  the  profits  that 
would  have  been  made  thereby  are  proper  elements  of 
damage  in  case  of  a  breach  of  the  warranty,  provided 
it  be  established  by  the  evidence  to  a  reasonable  cer- 
tainty that  the  same  would  have  been  sold  as  contem- 
plated and  how  much  profit  would  have  been  realized 
from  the  transaction.    Mechem  on  Sales,  vol.  2,  sec. 
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1821 ;  Vickery  v.  McCormick,  117  Ind.  594 ;  Loescher  v. 
Deisterberg,  26  HI.  App.  520;  Armeny  v.  Madson  S 
Buck  Co.,  Ill  HI.  App.  621;  Sutherland  on  Damages, 
vol.  1,  p.  91 ;  McHose  v.  FiUmer,  73  Pa.  St.  365 ;  Carroll- 
Porter  Boiler  d  Tank  Co.  v.  Cohimbus  Mach.  Co.,  5 
C.  C.  A.  190,  55  Fed.  451 ;  McKay  v.  Riley,  65  Cal.  623; 
Bluegrass  Cordage  Co.  v.  Luthy,  98  Ky.  583 ;  Kenney 
V.  Knight,  127  Fed.  403 ;  Guenther  v.  Taylor,  23  Ky. 
Law  Rep.  536;  More  v.  Knox,  52  App.  Div.  (N.  Y.) 
145 ;  Beeman  v.  Banta,  118  N.  Y.  538 ;  Harrow  Spring 
Co.  V.  Whipple  Harrow  Co.,  90  Mich.  147;  Swam  v. 
Schieffelin,  134  N.  Y.  471;  A.  J.  Anderson  Elect.  Co. 
V.  Cleburne  Water,  Ice  (6  Lighting  Co.  {Tex.  Civ.  App.) ^ 
44  S.  W.  929;  Consumers'  Ice  Co.  v.  Jennvngs,  100  Va. 
719 ;  Border  City  Ice  <&  Coal  Co.  v.  Ad<imsy  69  Ark.  219 ; 
Burr  V.  Redhead,  Norton,  Lathrop  Co.,  52  Neb.  617; 
Chapman  v.  Kirby,  49  111.  211 ;  Roberts,  Wicks  d  Co. 
V.  Lee,  31  Ky.  Law  Rep.  266;  Rhodes  v.  Holladay- 
Klotz  Lcmd  £  Lumber  Co.,  105  Mo.  App.  279 ;  Reagan 
Round  Bale  Co.  v.  Dickson  Car  Wheel  Co.,  55  Tex.  Civ. 
App.  509 ;  Wilson  v.  Wermvag,  217  Pa.  St.  82 ;  Richner 
V  Plateau  Live  Stock  Co.j  44  Colo.  302;  Carlson  v. 
Stone-Or dean-Wells  Co.,  40  Mont.  434;  Kavanaugh 
Mfg.  Co.  V.  Rosen,  132  Mich.  44;  Talcott  v.  Freedmcm, 
149  Mich.  577;  Lissberger  v.  Kellogg,  78  N.  J.  Law, 
85;  Thorn  v.  Morgan  d  Whateley  Co.,  135  Mich.  51; 
Fred  W.  Wolf  Co.  v.  Calbraith,  35  Tex.  Civ.  App.  505; 
Accumulator  Co.  v.  Dubuque  St.  Ry.  Co.,  64  Fed.  70; 
Johnson  v.  Faxon,  172  Mass.  466;  Moody  v.  Peirano 
(Cal.  App.),  84  Pac.  783. 

The  motors  here  involved  were  purchased  for  the 
express  purpose  of  being  installed  in  automobiles  and 
sold,  and  were  warranted  to  be  free  from  defects  of 
material  and  workmanship;  that  the  material  and 
workmanship  should  be  thoroughly  high  class,  and  that 
they  should  be  fit  for  the  purpose  for  wTiich  they  were 
purchased.  It  was  not  error  to  admit  evidence  of  the 
loss  of  prospective  profits. 
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It  was  error,  however,  to  submit  to  the  jury  by  in- 
stmetions  the  question  of  loss  of  prospective  profits 
until  there  was  evidence  from  which  the  jury  could  de- 
termine how  much  such  profits  would  have  been. 
There  was  proof  amply  suflScient  to  warrant  a  jury  in 
finding  that  some  automobiles  equipped  with  the  motor 
in  question  were  sold  that  were  not  accepted  or  that 
were  returned  because  of  defects  in  the  motor,  but  there 
is  no  proof  to  which  our  attention  has  been  called,  or 
that  we  have  found  in  this  record  of  nearly  1800  pages, 
even  tending  to  show  how  much  profit  would  have  been 
realized  on  such  sales.  There  is  also  a  dearth  of  evi- 
dence on  the  question  whether  other  motors  of  the 
kind  and  quality  of  the  ones  contracted  for  by  appel- 
lee were  obtainable  in  the  market  at  the  time  of  the 
breach  of  the  contract  of  July  7, 1909. 

During  the  trial  several  parts  of  the  motors  fur- 
nished by  appellant  under  its  contract  were  introduced 
in  evidence  by  appellee.  It  is  claimed  by  appellant 
that  no  sufficient  foundation  was  laid  for  their  intro- 
duction. 

In  view  of  the  fact  that  this  judgment  must  be  re- 
versed for  other  reasons,  it  would  serve  no  useful  pur- 
pose to  go  into  a  detailed  analysis  of  the  proof  offered 
in  connection  with  the  introduction  of  those  parts.  It 
is  enough  to  say  that  the  admission  of  that  class  of 
exhibits  is  largely  a  matter  of  discretion  with  the  trial 
judge,  and  unless  such  discretion  is  abused  its  admis- 
sion will  not  constitute  reversible  error.  American 
Exp.  Co.  V.  Spellman,  90  HI.  455 ;  Goodrich  v.  Chicago 
Great  Western  Ry.  Co.,  148  111.  App.  579.  When  ex- 
hibits of  that  character  are  offered,  there  should  be 
proof  that  they  are  at  the  time  they  are  admitted  in 
evidence  in  the  same  or  at  least  in  substantially  the 
same  condition  that  they  were  when  such  condition  was 
material  to  the  issues  being  tried,  or  if  they  have  been 
broken,  worn,  altered  or  marred  since  such  time,  the 
court  should  require  evidence  to  show  in  what  particu- 
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lar  they  have  been  changed ;  the  use  to  which  they  were 
put  to  produce  the  wearing,  and  where  material,  the 
test  or  circumstances  under  which  they  were  broken  or 
marred,  and  this  should  be  done  whether  they  are  intro- 
duced to  prove  a  fact  or  for  the  purpose  of  illustration. 
While  the  preliminary  proof  concerning  these  exhibits 
is  not  in  all  respects  very  satisfactory,  we  are  not  in- 
clined to  hold  that  their  admission  was  an  abuse  of 
the  discretion  vested  in  the  court. 

Among  the  customers  of  appellee  to  whom  were  sold 
automobiles  into  which  motors  furnished  by  appel- 
lant under  the  contract  of  July  7,  1909,  were  installed, 
and  who  found  them  not  satisfactory,  were  L.  S.  Gantz 
of  Marshalltown,  Iowa,  and  Frank  L.  Haller  of  Omaha, 
Nebraska.  Each  of  these  gentlemen  wrote  letters  to 
appellee  concerning  the  Staver  car  in  general  and  the 
motor  furnished  for  it  by  appellant  in  particular,  in 
which  they  condemn  the  motor  in  unstinted  terms  and 
in  which  they  praise  the  car  in  all  respects,  except  the 
motor.  The  letter  written  by  Gantz  was  dated  April 
9,  1910.  The  letter  written  by  Haller  was  dated  five 
days  later.  These  letters  were  offered  in  evidence  by  ap- 
pellee and  were  admitted  by  the  court  over  the  objec- 
tion of  counsel.  This  was  clearly  error.  The  letters 
were  hearsay  evidence.  They  were  mere  declarations 
of  strangers  to  the  record  made  out  of  the  presence 
of  the  party  against  whom  they  were  offered  and  were 
clearly  incompetent  under  all  rules  of  evidence.  We 
are  satisfied  from  the  character  of  these  letters  that 
their  admission  could  not  be  otherwise  than  harmful. 

The  first  instruction  given  at  the  instance  of  appellee 
is,  in  part,  as  follows : 

<*  •  •  •  And  you  are  further  instructed,  that 
under  said  provisions  of  that  contract,  the  fact  (if  the 
jury  find  it  from  the  evidence  to  be  a  fact)  that  the 
motors  in  question  corresponded  to  the  specifications 
as  to  size,  dimensions,  style  and  type  would  not  alone 
be  suflScient  to  fulfill  the  requirements  of  the  contract, 
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but  said  motors  should  have  been  free  from  defects  of 
material  and  workmanship  should  be  high-class  and 
fit  for  use  in  such  Staver  automobiles  as  they  were 
furnished  for,  and  of  such  a  character  as  to  make  said 
automobiles,  if  not  otherivise'  defective,  reasonably 
saleable  and  marketable  and  iisable  when  subjected  to 
such  use  as  automobiles  are  ordinarily  put.  ♦  ♦  ♦  ^' 
(The  italics  are  ours.) 

The  language  in  italics  is  complained  of  and  is  not 
defensible.  By  it  the  jury  were  told  that  appellant 
was  required  by  its  contract  to  furnish  motors  that 
would  render  the  cars  in  which  they  were  installed  rea- 
sonably saleable,  if  not  otherwise  defective,  no  matter 
how  ungainly  in  appearance;  what  price  was  charged 
for  them;  how  ancient  the  model,  or  how  well  or  how 
poorly  they  were  equipped  with  modem  improvements. 
It  is  a  matter  of  common  knowledge  that  there  are 
many  things  that  tend  to  make  a  car  saleable  or  un- 
saleable besides  the  quality  of  the  motor  or  ** defects'* 
in  other  parts.  Appellant  did  not  contract  to  deliver 
a  motor  that  would  render  the  cars  in  which  they  were 
installed  saleable,  but  that  all  motors  manufactured 
and  sold  should  be  free  from  all  defects  of  material 
and  workmanship;  that  the  workmanship  should  be 
thoroughly  high  class,  and  that  the  motors  should  be 
**fit  for  the  purposes  for  which  they  are  furnished.*' 
Instruction  number  fifteen,  given  at  the  instance  of 
appellee,  is  objectionable  for  much  the  same  reason  as 
instruction  number  one  just  commented  on.  Instruc- 
tion number  twenty-three  is  bad  in  that  it  assumes  that 
there  was  a  market  value  for  motors  in  the  condition 
the  motors  in  question  were  when  they  were  received 
by  appellee. 

Inasmuch  as  it  is  unlikely  that  the  evidence  upon 
the  next  trial  will  be  in  all  respects  identical  with  that 
contained  in  this  record,  we  refrain  from  a  discussion 
of  the  question  whether  the  verdict  is  contrary  to  the 
weight  of  the  evidence,  as  well  as  all  other  questions 
involving  purely  questions  of  fact. 
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For  the  reasons  suggested  the  judgment  of  the  Cir- 
cuit Court  is  reversed  and  the  cause  is  remanded  to 
that  court  for  a  new  trial. 

Judgment  reversed  and  ccmse  renumded. 
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right  of  surety  to  subrogation,    p.  462. 

undertaking  of  sureties  on.    p.  462. 

what  not  a  defense  of  surety  on.    p.  462. 

when  appeal  to  circuit  court  properly  dismissed  for  failure  to 

file.    p.  281. 

Circuit  court — ^Jurisdiction  on  appeal  from  county  court    p.  216. 

Conflicting  evidence — when  verdict  may  be  set  aside,    p.  321. 

Constitutional  questions — ^when  saved  by  appeal  to  appellate  court, 
p.  27. 

Contempt  proceedings — ^when  appeal  lies  to  circuit  court    p.  626. 

Cross-examination — when  refusal  to  permit  reversible,    p.  316. 

Cure  of  error — ^when  error  in  rejection  of  evidence  cured,    p.  214. 

Divided  court — ^when  Judgment  affirmed  by.    p.  6. 

Errors  not  affecting  appellant — ^when  cannot  be  complained  of.  p. 
312. 

Evidence — when  objection  to  competency  not  saved,    p.  234. 

Exceptions — when  necessary  to  preserve  rulings  on  motion  pre- 
liminary to  trial,    p.  27. 

Former  appeal — conclusiveness  of  decision  on.    p.  447. 

when  decision  not  res  adjudicata.    p.  49. 

when  errors  not  assigned  on  cannot  be  urged  on  second  ap- 
peal,   p.  142. 

Freehold — duty  of  appellate  court  when  involved,    p.  305. 

exceptions  to  rule  that  appellate  court  is  without  Jurisdiction 

when  involved,    p.  306. 

right  of  parties  to  confer  Jurisdiction  when  involved,    p.  805. 

when  involved,    p.  305. 

Harmless  error — ^when  admission  of  evidence  is.    pp.  81,  101. 

when  argumentative  instruction  is.    p.  312. 

when  cross-examination   is.    p.  194. 

when  erroneous  instruction  is.    pp.  142,  353. 

when  error  in  entering  default  is.    p.  560. 

when  exclusion  of  evidence  is.    p.  221. 

when  improper  finding  in  dissolution  decree  is.    p.  123. 

when  inaccurate  instruction  as  to  credibility  of  witness  is. 

p.  418. 

when    instruction   requiring    care   only    on    part   of    injured 

child's  father  is.    p.  121. 

when  refusal  of  instruction  is.    p.  343. 
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Hannleas  error — when  refusal  to  require  security  for  costs  Is.    p.  250. 

when  remarks  of  counsel  are.    p.  103. 

when  rulings  on  Instructions  are.     p.  194. 

when  sustaining  objections  on  redirect  is.    p.  214. 

Improper  proceedings — ^when  cannot  be  complained  of.    p.  454. 

Instructions — when  appellant  cannot  complain  of  adversaries,    pp. 
11,  121,  214. 

when  error  is  not  ground  for  reversal,    p.  32. 

when  giving  of  incomplete  not  reversible,    p.  227. 

when  party  cannot  complain  of.    p.  555. 

when  refusal  prejudicial,  as  to  rate  of  speed  of  street  car.    p. 

454. 

Judgment — when  may  be  reversed,    p.  355. 

Judicial  notice — when  not  preserved  for  review,    p.  56. 

when  not  taken  of  rules  of  Municipal  Court,    p.  569. 

Master's  findings — when  objections  not  preserved  for  review,     p. 
268. 

New  trial — ^when  grounds  for,  waived,    p.  194. 

Nonjoinder  of  issues — ^when  not  waived  by  proceeding  to  trial,    p. 
575. 

Pleading — when  ruling  on  motion  to  require  election  not  waived, 
p.  27. 

Pleading  over — when  waives  ruling  on  demurrer,    p.  27. 

Prejudicial  error — when  presence  of  family  of  plaintiff  in  court- 
room is.    p.  95. 

Probate  court — right  to  dispense  with  requirement  as  to  filing  ap- 
peal bond.    p.  281. 

Propositions  of  law — ^when  unnecessary  to  preserve  questions  for 
review,    p.  332. 

Record — presumption  in  absence  of  certificate  as  to  containing  all 
evidence,    p.  418. 

sufficiency  of  certificate  as  to  containing  all  evidence,    p.  418. 

Remand — when  cause  not  reversed  without,    p.  1. 

Remctrlcs  of  counsel — how  saved  for  review,    p.  82. 

when  cannot  be  excepted  to.    p.  95. 

when  improper  not  saved,    pp.  32,  194. 

when  not  reversible,    pp.  103,  310. 

when  prejudicial,    pp.  93,  502. 

Remarks  of  court — when  not  preserved  for  review,    p.  194. 

Reversal — when  proper  with  finding  of  fact    p.  558. 

when  proper  without  remandment.    p.  321. 

Ruling  on  mx>tion — when  not  preserved  for  review,    p.  248. 

Splitting  cause  of  action^— when  cannot  be  complained  of.    p.  426. 

Theory  of  case — when  appellant  cannot  complain  of  court's  adop- 
tion of.    p.  121. 

yerdict— when  may  be  set  aside,    p.  821« 

when  not  disturbed,    p.  353. 
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Freehold — exceptions  to  rule   depriving  of  jurisdiction  when  In- 
volved,   p.  305. 
when  Involved,    p.  305. 

ARCHITBCTS. 
Compliatice  uHth  oontroc^ — ^power  to  waive,    p.  607. 

ARGUMBNT  OF  COUNSSU 
Conduct— when  prejudicial    p.  502. 
Failure  of  accused  to  testify — ^when  comments  on  preJudidaL    p. 

22. 
Improper— -when  cannot  be  excepted  to.    p.  95. 
Prejudicial  error— when  is.    p.  95. 
Remarks — ^when  not  prejudicial,    p.  310. 
Review— when  not  saved  for.    p.  32. 

ARTICLES  OP  ASSOCIATION. 
FriUemal  l>ene/lt  societies — ^what  essential  to  amendment  of.    p. 
272. 

ASSAULT  AND  BATTERT. 
Judgment  of  conviction — when  not  improper,    p.  550. 
Pro^ectttiofi — ^when  proof  of-  name  of  injured  party^  sufficient    p. 
550. 

ASSIGNMENTS. 

Action  on  assignment  of  wages — ^when  bill  to  enjoin,  insufficient 
p.  464. 

Equities  between  original  parties — ^when  not  affected  by.    p.  586. 

Future  wages — ^when  not  assignable,    p.  4. 

when  not  assignable  by  power  of  attorney,    p.  4. 

Wages — ^necessity  for  proof  of  notice  of.    p.  352. 

when  employer  paying,  after  notice  of  assignment  not  en- 
titled to  subrogation,    p.  464. 

ASSUMPSIT. 
Common  counts — ^right  of  contractor  to  recover  under,    p.  607. 
Medical  services  to  paupers — right  to  recover  under  common  counts, 
p.  316. 

ATTORNEY  AND  CUBNT. 
Oonlroe^— 'When  evidence  insufficient  to  show  illegal  cooBideration. 

p.  486. 
'. when  finding  as  to  terms  of  against  weight  of  evidence,    y. 

842. 
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Fees — ^what  evidence  inadmissible  In  action  for.    p.  101« 

what  not  excessive,    p.  101. 

when  evidence  insufficient  to  show  repudiation  of  contract 

p.  486. 
Fees  (m  foreclosure — ^when  allowance  of  excessive,    p.  661. 

AUTOMOBILES  AND  GARAGBS. 
OoUision  between  street  car  and  truck — ^when  refusal  of  instruction 

erroneous,    p.  323. 
Driving  motor  truck — ^when  within  scope  of  employment    p.  688. 
Driving  on  v>rong  side  of  street — sufficiency  of  declaration  to  admit 

proof  of.    p.  688. 

when  proof  of,  admissible,    p.  688. 

Unlawful  speed — ^when  finding  sustained,    p.  2. 
Violation  of  law — ^when  intent  need  not  be  shown,    p.  2. 

BANKRUPTCY. 
Preferential  payment — ^persons  chargeable  with,    p^  467. 

proof  of.    p.  467. 

when  evidence  insufficient  to  charge  defendants  with.    p.  467. 

BANKS  AND  BANKING. 
Assignment  of  funds  on  deposit — ^when  drawing  of  thetk  operates 

as.    p.  601. 
Btate  dan^p— -what  are  powers  of.    p.  123. 

BASTARDS. 
Oross-examinationr—irhtLt  may  be   asked   prosecutrix   on.    pp.   93, 

418. 
Evidence— ^hBt  degree  of  proof  required  to  authorize  verdict  of 

guilty,    p.  93. 

when  intercourse  with  other  men  competent    p.  93. 

Instructions — ^when  improper  as  to  effect  of  verdict  of  guilty,    p. 

93. 

when  misleading  as  to  weight  of  evidence,    p.  3. 

Intercourse  with  others — when  instruction  as  to  proper,    p.  418. 
Judgment — when  not  erroneous,    p.  418. 
Presence  of  child  in  courtroom — when  not  error,    p.  418. 
Prosecutrix — what  improper  on  redirect  examination  of.    p.  93. 
when  instruction  as  to  effect  of  change  of  name  of,  properly 

refused,    p.  93. 
Remarks  of  counsel — ^when  prejudicial,    p.  93. 

BENEFIT  SOCIETIES. 
See  FaiTEBNAL  Benefit  Societixs. 
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BILL  OF  EXCEPTIONS. 
See  Appbals  and  Eebobs. 

BONDS. 
Appeal — Jurisdiction  when  not  filed,    p.  281. 

JHacharge  of  obligor — what  evidence  admissible  to  prove,    p.  406. 
P<ut  delinquencies — when  bond  not  construed  to  cover,    p.  406. 
Village  marshal — ^liability  on.    p.  250. 

BREACH  OF  MARRIAGE  PROMISE. 
Evidence — ^when  Justifies  submission  to  Jury.    p.  586. 

BROKERS. 

Commissions — computation  of.    p.  302. 

when  amount  of  verdict  not  against  evidence,    p.  26. 

when  consummation  of  contract  by  principal  does  not  defeat 

right  to.    p.  302. 

when  entitled  to  on  sale  made  by  principal,    p.  562. 

when  evidence  inadmissible  as  self-serving  in  action  for.    p. 

486. 

when  evidence  insufficient  to  show  liability  to  pay  to  sub- 
agent    p.  488. 

when  finding  against  right  to,  not  sustained  by  evidence,    p. 

562. 

when  instruction  on  amount  of,  erroneous,    p.  486. 

when  instruction  supported  by  evidence,    p.  26. 

Exchange  of  realty — when  broker  not  procuring  cause,    p.  486. 

Instrnctions — when  requested  properly  refused,    p.  302. 

Principal  and  agent — when  contract  creates  relation  of.    p.  431. 

Revocation — when  agency  not  coupled  with  an  interest,    p.  431. 

when  authority  to  sell  realty  revoked  by  death  of  owner,    p. 

43L 

Value  of  property  exchanged — ^when  evidence  as  to,  inadmissible, 
p.  302. 

BUILDING  AND  CONSTRUCTION  CONTRACTS. 
Acceptance  of  work — when  not  waiver  of  latent  defects,    p.  607. 
Architect's  certificate — when  provision  for  waived,    p.  607. 
Common  counts — right  of  contractor  to  recover  under,    p.  607. 
Compliance  with  contract — power  of  architect  to  waive,    p.  607. 
Defective  work — when  refusal  to  permit  examination  of  work  dis- 
credits owner's  claim  of.    p.  607. 

CARMACK  AMENDMENT. 
See  Cabbiers. 
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CARRIERS. 

Assault  on  passenger — ^when  evidence  improperly  stricken  as  hear- 
say,   p.  450. 

Bill  of  lading-^nAture  of.    p.  691. 

when  delivery  of  passes  title,    p.  591. 

Carmack  amendment — power  to  limit  liability  under,    p.  591. 

when  liability  for  shipment  becomes  fixed  under,    p.  591. 

Cars — duty  to  furnish  suitable,    p.  11. 

when  instruction  as  to  damages  for  delay  in  furnishing  in- 
correct   p.  11. 

when  shipper  not  required  to  furnish  grain  doors,    p.  11. 

Contr<ict  of  shipm^ent — when  oral  evidence  should  be  excluded,  p. 
591. 

Degree  of  oare — ^when  instruction  as  to  not  misleading,    p.  454. 

Delayed  shipment — measure  of  damages  for.    p.  591. 

Delayed  shipment  of  stock — sufficiency  of  proof  for  estimate  of 
damages,    p.  591. 

Ejection — what  evidence  improperly  stricken  as  hearsay,    p.  450. 

Instruction — ^when  erroneous  as  submitting  question  of  law  as  to 
liability  of  defendant    p.  502. 

Jerk  of  car— when  evidence  insufficient  to  sustain  recovery,    p.  420. 

Live  stock — ^when  not  liable  for  damages  resulting  from  stopping 
shipment  of.    p.  591. 

"Passenger  train'* — what  is  within  insurance  by-law.    p.  459. 

Rate  of  speed — when  refusal  of  instruction  as  to,  not  prejudicial, 
p.  454. 

Shipment — ^proof  essential  to  show  right  of  action  for  damage  to. 
p.  691. 

CHANCERY. 

Adequacy  of  legal  remedy — when  waived  by  stipulation,    p.  605. 

Cross-hill  in  foreclosure  proceeding — ^when  properly  dismissed  as 
without  equity,    p.  551. 

Discovery — when  right  to  not  established,    p.  464. 

Injunction — when  preliminary  not  granted  on  verification  on  In- 
formation and  belief,    p.  464. 

Master's  findings — ^when  objections  not  preserved  for  review,  p. 
268. 

Multiplicity  of  suits — when  not  ground  for  equitable  interposition, 
p.  464. 

CHATTEL  MORTGAGES. 
Allowing    property    to    remain    in    mortga^for's    possession — when 

fraudulent  after  maturity,    p.  421. 
Mortgagee's   delay   in   taking   possession — when    unreasonable,    p. 

421. 
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CIRCUIT  COURTS. 

Appeal  hond — when  appeal  properly  dismissed  for  failure  to  file. 

p.  281. 
Appeals — jurisdiction  on  appeal  from  county  court    p.  216. 
Contempt  proceedings — when  appeal  lies  to.    p.  526. 

CITIES  AND  VILLAGES. 

Contracts  affecting  bond  issues — when  not  void  as  against  public 

policy,    p.  544. 
Location  of  streets — ^when  not  Judicially  noticed,    p.  449. 
MarshaVs  bond — Pliability  on.    p.  250. 
Pensions — when  demand  to  be  placed  on  police  pension  roll  suf* 

flcient.    p.  8. 
Policeman — when  entitled  to  pension,    p.  8. 
Police  Pension  Act — how  section  1  construed,    p.  8. 

how  section  7  construed,    p.  8. 

8idev>alks — burden  of  proof  in  action  for  injury  from.    p.  311. 
when  verdict  for  injuries  from  defective,  sustained  by  efvi- 

dence.    p.  315. 
Violation  of  ordinance — ^when  proof  of  venue  insulBcient  to  sustain 

conviction,    p.  449. 

CLERKS  OF  COURT. 
Exceptions  to  referee's  report — when  deemed  filed,    p.  168. 

COCK  FIGHTING. 
Jn«iirance— when  engaging  in  not  assumed  illegal  so  as  to  invali- 
date policy,    p.  293. 

COMMERCE. 
Importation  of  intoxicants — ^when  not  prohibited,    p.  387. 
Interstate  sMpments — ^when  not  prohibited,    p.  387. 

COMPROMISE  AND  SETTLEMENT. 
Payment  of  less  sum — ^when  does  not  discharge  debt    p.  607. 
Promise  to  adjust  differences — when  does  not  constitute,    p.  634. 

CONFLICT  OF  LAWS. 
Distribution— 'Whsit   law   governs   an   ancillary  administration,    p. 

252. 
Personal  estate — what  law  governs  descent,    p.  252. 
Succession  to  personal  estate — what  law  governs  construction  of, 

will  as  to.    p.  262. 
Usury — what  law  governs,    p.  242. 
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CONSPIRACY. 

Insurance  claiiM — ^whea  evidence  Insufficient  to  show*  to  defeat  in- 
surance claims,    p.  114. 

Insurance  contpantet— when  evidence  shows  conspiracy  to  defraud, 
p.  186* 

CONTEMPT. 
(HrcuU  (7(mrt— when  appeal  lies  to.    p.  626. 

Ouatodian  of  band  coupons — when  not  liable  for  delivery  to  debtor 
without  authority  from  court    p.  626. 

CONTINUANCB. 
Absence  of  witnesses — ^when  denial  not  erroneous,    p.  69. 

CONTRACTS. 
AcMon-^when  in  contract    p.  467. 

A4freement  vxiiving  liefi—necessity  for  consideration,    p.  661. 
Coal  procured  for  benefit  of  another — liability  for.    p.  667. 
Fost-nuptial — when  not  contrary  to  public  policy,    p.  136. 
Public  policu — determination  of.    p.  644. 

when  not  void  as  against    p.  644. 

Bales — ^when  severable,    p.  636. 

Separation  agreement— when  abrogated  by  resumption  of  marital 
relation,    p.  136. 

CONTRIBUTION. 
Probate  court — ^jurisdiction  to  follow  rule  in  equity,    p.  70. 
Bureties — ^how  right  to,  affected  by  insolvency  of  cosureties,    p.  70. 

CONTRIBUTORY  NEGLiaBNCD. 
Master  and  servamt — ^when  violation  of  rules  is.    p.  88. 

CORPORATIONS. 
Contract  of  assumed  agent— irhen  corporation  not  liable  on.    p. 
279. 

COSTS. 
Dismissal  for  want  of  prosecution — ^when  Judgment  against  defend- 
ant for  costs  erroneous,    p.  403. 
Estates  of  decedents — ^when  taxable  against  creditor,    p.  236. 
Becurity—vrhea  refusal  to  require  harmless,    p.  260. 
Tovm — ^when  not  liable  for.    p.  406. 

COUNTIBS. 
Medical  services  to  paupers — right  to  recover  under  common  counts, 
p.  316. 
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Paupers — when  instruction  erroneous  in  action  for  medical  sery- 
ices.    p.   316. 

COUNTY   CX)URT. 
Appeals — what  is  Jurisdiction  of  circuit  court  on«    p.  215. 
Jurisdiction — what  is  extent  of.    p.  215. 
Trust — ^when  without  Jurisdiction  to  execute,    p.  215. 

COURTS. 
County — ^Jurisdiction  to  execute  a  trust,    p.  215. 

what  is  Jurisdiction  of.    p.  215. 

Probate — equitable  Jurisdiction  ot    p.  70. 

COVENANTS. 
Construction — ^rule  as  to.    p.  551. 

Oil  and  gets  lease — what  constitutes  "paying  well."    p.  848. 
when  run  with  land.    p.  348. 

CRIMINAL  LAW. 
Assault  and  hattery — ^when  Judgment  of  conviction  not  improper. 

p.  550. 

when  proof  of  name  of  injured  party  sufficient    p.  550. 

Bill  of  particulars — ^when  defendant  entitled  to.    p.  22. 
Employees — what  not  a  violation  of  section  159  of  Criminal  Code. 

p.  208. 
Evidence— -when  other  offenses  may  be  shown,    p.  208. 

when  should  be  excluded  as  hearsay,    p.  22. 

Failure  of  accused  to  testify — ^when  comments  on  prejudicial,    p. 

22. 
Instructions — what  are  requisites  of  peremptory,    p.  208. 

when  erroneous  as  argumentative,    p.  22. 

when  erroneous  directing  attention  to  testimony  of  particular 

witnesses,    p.  22. 
when  improperly  refused  as  to  Jury  being  Judges  of  law  and 

evidence,    p.  22. 
when  improper  to  refer  to  credibility  of  particular  witness. 

p.  22. 

when  proper  as  to  meaning  of  "prima  facie  evidence."    p.  22. 

Jury — when  questions  on  preliminary  examination  Informal,    p.  22. 

when  ruling  on  questions  asked  not  reviewable,    p.  22. 

Remarks  of  counsel — when  prejudicial,    p.  22. 

Time  of  offense — when  allegation  as  to  sufficient,    p.  208. 

Trespass — when  offense  not  shown,    p.  278. 

when  title  to  land  cannot  be  tried  in  prosecution  for.    p.  278. 

Venue — when  proof  of  insufficient    p.  449. 

Violation  of  ordinance — when  proof  of  venue  insufficient  to  sustain 

conviction,    p.  449. 
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DAMAGES. 

Aggravation — when  Instruction  as  to  not  erroneous,    p.  602. 

Alienation  of  affections — what  recoverable,    p.  18. 

Amount — sufficiency  of  proof  of.    p.  323. 

Breach  of  xoarranty — ^measure  of  damages,    p.  634. 

Carriers — ^when  instruction  as  to  damages  for  delay  In  furnish- 
ing cars  incorrect,    p.  11. 

Death — when  instruction  on  question  of  objectionable,    p.  877. 

Excessive — when  $2,500  is.    p.  95. 

when  $3,000  not.    p.  454. 

when  $6,500  is.    p.  502. 

when  $10,000  not    p.  612. 

when  $15,000  not    p.  103. 

Exchange  of  property — what  is  measure  of  damages  for  taXse  rep- 
resentation,   p.  32. 

Expert  evidence — when  inadmissible  as  to  cause  of  physical  condi- 
tion,   p.   502. 

Failure  to  deliver  personalty  sold — ^measure  of  damages  for.    p.  535. 

Future  suffering  and  loss  of  health — ^when  evidence  justifies  in- 
struction to  allow  for.    p.  454. 

Inadequacy — when  not  ground  for  new  trial,    p.  26. 

Instructions — ^when  erroneous,    p.  555. 

Liquidated — when  sum  named  in  lease  construed  as  penalty,  p.  457. 

Loss  of  profits — when  evidence  of  admissible,    p.  634. 

Pecuniary  condition — ^what  admissible  to  show.    p.  18. 

Sale  by  factor  in  violation  of  instructions — measure  of.    p.  569. 

Stipulated  sum — ^when  will  be  construed  not  to  be  liquidated  dam- 
ages,   p.   457. 

DEATH. 
Absence  of  eye  witness — ^when  proof  of  due  care  sufficient    p.  612. 
Age  of  decedent — when  proof  of,  sufficient  to  sustain  verdict  p.  612. 
Dam^es — when  instruction  on  question  of  objectionable,    p.  377. 

when  not  excessive,    p.  612. 

Delirium  tremens — when  evidence  tends  to  prove  death  from.    p. 

310. 
Injuries — when    evidence   sufficient   to   show   that   death    resulted 

from.    p.  588. 
Instinct  of  self-preservation — when  presumption  arising  from,  does 

not  establish  due  care.    p.  558. 
Measure  of  damages — when  erroneous  instruction  reversible,    p.  357. 

DESCENT   AND  DISTRIBUTION. 
Ancillary  administration — law  governing  distribution,    p.   252. 
when  erroneous  distribution  may  be  corrected  on  final  dis- 
tribution,   p.  252. 
Personal  estate — what  law  governs  descent    p.  252. 
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discovery. 

Right  to — when  not  shown,    p.  464. 

DISMISSAL. 
Want  of  prosecution — ^when  Judgment  against  defendant  for  costs 
erroneous,    p.  403. 

DIVORCB. 
Decree— when  cannot  be  collaterally  attacked,    p.  810. 

DRAINAGE. 
Dra4n  ditch — ^when  recovery  for  work  sustained,    p.  49. 

DRAMSHOPS. 

See  also  Intoxicating  Liqxtobs. 

Anti-saloon  territory — ^when  evidence  sufficient  to  show  sale  in. 

p.  22. 
Bill  of  particulars — ^when  defendant  entitled  to.    p.  22. 
Civil  Damage  Act — when  evidence  to  show  existence  of  former  wife 

of  husband  inadmissible,    p.  310. 
when    instruction    in    language    of    statute    not    misleading. 

p.  310. 
Delirium  tremens — ^when    evidence    tends   to    prove   death    from. 

p.  310. 
Evidence — ^when  should  be  excluded  as  hearsay,    p.  22. 
Information — when  date  of  sales  immaterial,    p.  22. 
Instructions — ^when  not  erroneous  in  language  of  statute,    p.  22. 

when  proper  as  to  meaning  of  "prima  facie  evidence."    p.  22. 

Local  Option  Act — ^when  instruction  In  language  of  not  error,  p.  22. 

ELECTION  OF  REMEDIES. 
Action  against  purchaser — ^when  not  an  election  as  against  person 
for  whom  purchase  was  made.    p.  567. 

ELECTRICITY, 
Fall  of  glass  insulator  from  pole — ^when  evidence  sustains  recovery 

for.    p.  286. 
Throwing  rope  from  pole — ^when  evidence  insufficient  to  sustain 

recovery  for  frightening  horse,    p.  291. 

ELEVATORS. 

Factory  Act — what  not  compliance  with  provision  as  to  lights, 
p.  622. 

Watchman  leaving  elevator  door  open — ^when  master  liable  for  In- 
Jury  to  servant  from.    p.  622. 
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ESTATES   OF   DECEDENTS. 
Administration — effect  of  two  separate  grants  of  letters  ot    p.  81. 
Administration  Act — how  section  70  construed,    p.  577. 
Administrator  with  will  anned^ed— what  are  powers  of.    p.  216. 
Ancillary  administration^-whBt  is  nature  dl    p.  262. 
Appeal  bond — ^right  of  probate  court  to  dispense  with  requirements 

as  to.    p.  281. 
when  appeal  to  circuit  court  properly  dismissed  for  failure  to 

fila    p.  281. 
Assets — ^when  proceeds  of  life  insurance  policy  ara    p.  229. 
Claims — right  of  heirs  to  contest  validity  of.    pp.  62,  286. 
when  limitation  begins  to  run  against  seventh  class,    p.  677. 


Costs — ^when  taxable  against  creditor,    p.  285. 

Custodian  of  bond  coupons — ^when  not  liable  for  contempt  for  de- 
livery to  debtor  without  authority  from  court,    p.  626. 

Debts — ^when  will  construed  as  charging  real  estate  with  payment 
ot    p.  542. 

Distribution — what  law  governs  on  ancillary  administration,  p.  262. 

when  erroneous  on  ancillary  administration,  may  be  cor- 
rected on  final  distribution,    p.  252. 

Intestate  property — ^when  lapsed  legacies  becoma    p.  252. 

Letters — authority  to  revoke  invalid  grant  of.    p.  81. 

sufficiency  of  order  revoking  invalid  grant  of.    p.  81« 

Personal  estate — ^what  law  governs  descent    p.  252. 

when  not  primary  fund  for  payment  of  debts,    p.  642. 

Proceeding  by  citation — ^when  inappropriate,    p.  438. 

Vacation  of  Utters — ^when  admission  of  evidence  harmless,    p.  81. 

ESTOPPEU 
Landlord's  ti^Ie— when  tenant  estopped  to  deny.    p.  830. 
Public — when  applicable  to.    p.  56. 

Signing  of  good  order  receipt — when  does  not  estop  to  claim  breach 
of  implied  warranty,    p.  664. 

BVIDBNCB. 
See  also  WrrNsssES. 

Burden  of  proof— who  has,  on  plea  of  statute  of  limitations,  p.  674. 

Conclusions — ^when  properly  excluded,    p.  103. 

when  question  not  objectionable  as  calling  for.    p.  '358. 

Demonstrative — admissibility  of  defective  parts  of  article  sold  un- 
der warranty,    p.  634. 

preliminary  proof  necesary  to  introduction  of  defective  parts 

of  articles  sold  under  warranty,    p.  634. 

Discharge  of  obligor  on  bond — ^what  evidence  admissible,    p.  406. 

Documentary — admissibility  of  letter  written  at  direction  of  em- 
ployee in  suit  for  compensation,    p.  483. 

Expert — ^when  incompetent  to  explain  meaning  of  words,    p.  459. 

«— —  when  opinion  improper  as  being  on  ultimate  fact      p.  494. 
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Factory  Act — ^when  proof  of  previouB  violationB  inadmissible,  p. 
622. 

Foreign  lawB — ^presumption  in  absence  of  proof  ot    p.  601. 

Fraud — what  admissible  in  action  for.    p.  32. 

Quaranty  stamped  over  signature — when  testimony  as  to  existence 
of,  too  lamote.    p.  194. 

Hearsay — what  improperly  stricken  as,  in  action  for  assault  on 
passenger,    p.  450. 

'  when  letters  inadmissible  as.    p.  634. 

when  should  be  excluded  as.    p.  22. 

Insane  persons — what  admissible  on  petition  for  conservator,  p.  220. 

Judicial  notice — location  of  streets,    p.  449. 

when  not  taken  of  rules  of  Municipal  Court    p.  569. 

Offer  of  compromise — ^when  letter  does  not  contain,    p.  483. 

Opinion — application  of  rule  as  to,  on  cross-examination,    p.  220. 

when  incompetent  as  to  mental  capacity,    p.  220. 

Other  offenses — ^when  admissible  in  criminal  proceedings,    p.  208. 

Parol — when  admissible  to  show  fraud  in  action  on  purchase- 
money  note.    p.  45. 

when  evidence  Inadmissible  to  vary  terms  of  indorsement 

p.  194. 


Payment  of  fine  for  trespass — ^when  properly  excluded  in  action 

for.    p.  812. 
Pecuniary  condition  of  party — ^what  evidence  admissible  to  show. 

p.  18. 
Presumption  of  performance  of  duty — effect  of.    p.  558. 
Prima  fade — when  instruction  as  to  meaning  of  proper,    p.  22. 
Recovery  of  judgment  by  wife  of  plaintiff — ^when  properly  excluded 

in  action  for  trespass,    p.  812. 
Secondary — when  erroneously  admitted,    p.  591. 

when  foundation  insufficient    p.  352. 

Self-serving — when  letter  is,  in  action  by  broker  for  commission. 

p.  486. 
Value — when  witness  not  disqualified  to  give  testimony  on.    p.  227. 
Value  of  property  exchanged— Yrhen  inadmissible,    p.  302. 
Will — when  admissible  to  show  pecuniary  condition  of  party,  p.  18. 

EXCHANGE  OF  PROPERTY. 
Evidence — what  admissible  in  action  for  fraud,    p.  32. 
False  representations — what  is  measure  of  damages,    p.  32. 
Fraud — ^when  shown,    p.  32. 

EXEMPTIONS. 
Proceeds  of  life  insurance  poUcy — how  statute  construed  as  to  ex- 
emptions,   p.  229. 

FACTORS. 
Sale  in  violation  of  in«truc^ion«— measure  of  damages,    p.  569, 
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FEDERAL  EMPLOYERS'   LIABILITY  ACT. 
Assumption  of  risk — how  construed  as  to.    p.  172. 
Construction — power  of  state  courts  to  construe,    p.  172. 
Contributory  negligence — how  affected  by.    p.  172. 
Disobedience  of  orders — ^when  engineer  killed  not  entitled  to  re- 
cover under,    p.  172. 

FEES   AND    SALARIES. 
Attorney'9  fees  on  'foreclosure — when  excessiva    p.  661. 

FORCIBLE    ENTRY   AND   DETAINER. 
Misdescription  in  lease — ^when  no  defense,    p.  330. 

FRATERNAL   BENEFIT    SOCIETIES. 

Articles  of  (usociation — ^what  essential  to  amendment  ot    p.  272. 

By-law — when  self-executing,    p.  490. 

Consolidation — when  evidence  insufficient  to  show  purpose  to  de- 
feat insurance  claims  by.    p.  114. 

Contract  of  insurance — what  constitutes,    p.  490. 

Insurance  claims — when  evidence  insufficient  to  show  conspiracy  to 
defeat,    p.  114. 

Payment  of  dues  and  assessments — what  not  a  waiver  of.    p.  490. 

when  evidence  of  custom  to  extend  leniency  in  payment  of, 

incompetent    p.  490. 

Suspension  of  member — ^what  not  a  re-instatement    p.  490. 


FRAUD. 
Action  for — what  averment  and  proof  necessary  to  sustain,    p.  66. 
Declaration — when  counts  demurrable  as  indefinite,    p.  66. 

when  sufficient,    p.  66. 

Evidence — what  admissible,    p.  32. 
Exchange  of  property — when  shown,    p.  82. 
False  representations — when  material,    p.  66. 

when  other  party  need  not  investigate,    p.  66. 

Measure  of  damages — what  is,  on  exchange  of  property,    p.  32. 
Opinions — when  statements  concerning  land  not    p.  32. 
Puffing — what  does  not  constitute,    p.  66. 
Release — sufficiency  of  instructions  as  to.    p.  32. 

when  contract  does  not  constitute,    p.  32. 

Sales — when  available  as  defense,    p.  45. 

when  parol  evidence  admissible  to  show.    p.  45. 

FRAUDS,   STATUTE   OF. 
False  representations — when  declaration  need  not  aver  contract  In 
writing,    p.  66, 
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FRAUDULENT   CONVEYANCES. 
Evidence — ^when  insufficient  to  show.    p.  481. 

GAMBUNa. 
Violation  of  ordinance — ^when  proof  of  venue  insufficient    p.  449. 

GAS. 
Covenants  in  lease — ^when  run  with  land.    p.  348. 
**Paying  well" — what  constitutes  within  meaning  of  lease,    p.  848. 

GIFTa 
Causa  mortis — authority  to  revoke,    p.  601. 

when  delivery  of  check  constitutes,    p.  601. 

Certificates  of  deposit — ^when  gifts  of  inter  vivos  valid,    p.  438. 
Delivery — sufficiency  to  constitute  gifts  inter  vivos,    p.  438. 
Inter  vivos — ^when  valid,    p.  438. 


GUARANTY. 
Indorsers — ^when  liable  as  guarantors  and  cosureties  aa  to  each 

other,    p.  70. 
Stamped  on  note — evidence  admissible  to  prove  time  of.    p.  194. 
Stamped  over  signature — when  testimony  as  to  existence  of,  inad- 

missibla    p.  194. 

HIGHWAYS. 
See  Roads  and  Bsedgbs. 

HUSBAND  AND  WIFE. 
Alienation  of  affection— what  admissible  to  show  pecuniary  oondi- 

tion  of  party,    p.  18. 

what  damages  recoverable,    p.  18. 

when  instruction  erroneous,    p.  18. 

Fraudulent  conveyances — ^what  insufficient  to  show.    p.  481. 
Post-nuptial  contracts — ^when  not  favored  in  law.    p.  136. 
Separation  agreement — ^when  abrogated  by  resumption  of  marital 

relation,    p.  316. 

INDEMNITY. 
Consideration — ^when   agreement  without    p.   145. 
Discharge  of  obligor—wh&t  evidence  admissible  to  prove,    p.  406. 
Past  delinquencies — when  bond  not  construed  to  cover,    p.  406. 

INDICTMENT  AND  INFORMATION. 
Bill  of  particulars — ^when  defendant  entitled  to.    p.  22. 
Time  of  offense — ^when  allegation  as  to,  sufficient    p.  208. 

INFANTS. 
Stipulations  on  behalf  o/— authority,    p.  236. 
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INJUNCTION. 

Preliminaru-^yrhen  not  granted  on  verification  on  information  and 
belief,    p.  464. 

Prosecution  of  suit  on  assignment  of  wages — when  bill  insuffi- 
cient   p.  464. 

INSANE!  PERSONS. 
Evidence — ^what  admissible  on  petition  for  conserrator.    p.  220. 
Instructions — ^when  considered  argumentative,    p.  220. 
Opinions — ^when  incompetent  as  to  mental  capacity,    p.  220. 

INSTRUCTIONS. 

AlietMction  of  affections — ^when  erroneous,    p.  18. 

Argumentative — when  erroneous  as.    pp.  22,  220. 

when  not  reversible,    p.  312. 

Assuming  facts — when  erroneous,    p.  634. 

Assumption  of  risk — when  may  ignore,    p.  603. 

Bastards — when  proper  as  to  eflEect  of  intercourse  with  others, 
p.  418. 

Breach  of  warranty — ^when  improper,    p.  634. 

Brokers — ^when  erroneous  on  amount  of  compensation,    p.  486. 

when   requested   instruction   properly   refused   in   action   for 

commission,    p.  302. 

Broker's  commission — when  supported  by  evidence,    p.  26. 

Carriers — ^when  erroneous  as  to  damages  for  delay  in  furnishing 
cars.    p.  11. 

when  not  misleading  as  to  degree  of  care.    p.  454. 

when  refusal  prejudicial  as  to  rate  of  speed,    p.  454. 

Counts  in  declaration — when  erroneous  as  based  on.    p.  27. 

Credibility  of  untness — ^when  not  improper  as  to.    p.  418. 

Criminal  law — ^what  are  requisites  of  peremptory,    p.  208. 

Damages — when  erroneous,    p.  555. 

Death — when  erroneous  instruction  as  to  measure  of  damages  re- 
versible,   p.  357. 

when  objectionable  on  question  of  damages,    p.  377. 

Death  of  child — when  requiring  care  only  on  part  of  child's  father 
harmless,    p.  121. 

Defective  count — when  cannot  be  complained  of  as  authorizing  re- 
covery on.    p.  286. 

Disagreement  of  fury — when  erroneous  as  tending  to  encourage, 
p.  227. 

Emphasizing  evidence — when  erroneous,    pp.  22,  62. 

Establishment  of  highway — sufficiency  as  td.    p.  405. 

Factory  Act — when  instruction  as  to  applicability  of  improper, 
p.  622. 

when  instruction  erroneous  as  omitting  elements  of  recovery. 

p.  622. 


668  Appellate  Coubts  op  Illinois. 


Fall  of  mine  roof — ^when  requested  instruction  properly  refused, 
p.  343. 

Inapplicable  to  pleadings — ^when  reversible,    p.  414. 

Knowledge  and  experience — when  may  authorize  Jury  to  apply, 
p.  418. 

Language  of  statute — when  erroneous  as  in  language  of  Workmen's 
Compensation  Act.    p.  27. 

when  not  erroneous,    p.  22. 

when  not  misleading,    p.  310. 

Maliciou^  prosecution — ^when  erroneous,    p.  656. 

Mandatory  words — ^when  should  be  used.    p.  460. 

Material  issues — when  properly  refused  as  permitting  Jury  to  de- 
termine,   p.  464. 

Mine  props — when  not  misleading,    p.  328. 

Modification — when  substitution  of  word  "may"  for  "will"  mis- 
leading,   p.  450. 

Negligence — when  erroneous  as  ignoring  defendant's,    p.  447. 

when  not  misleading  for  failure  to  confine  Jury  to  that  al- 
leged,   p.  286. 


Negotiable  instruments — ^when  erroneous  as  to  burden  of  proving 

execution,    p.  62. 
Oral — ^when  giving  of,  not  error,    p.  486. 

when  not  misleading,    p.  486. 

when  written  instructions  may  be  refused,    p.  486. 

Paupers — when  erroneous  in  action  for  medical  services,    p.  316. 
Peremptory — what  are  essentials  of.    p.  181. 
Pleadings — when  erroneous  as  inapplicable  to.    p.  357. 

when  properly  refused  as  inapplicable  to  issues,    p.  103. 

Prim^  facie  evidence — ^when  proper  as  to  meaning  of.    p.  22. 

Proof  of  declaration — ^when  erroneous  as  based  upon.    p.  181. 

Proximate  cause — when  proper  as  to.    p.  603. 

Question  of  law — when  erroneous  as  submitting,    p.  602. 

Release — sufficiency  of.    p.  32. 

Safe  place — when  erroneous,    p.  357. 

Sales — when  not  misleading,    p.  248. 

Singling  out  facts — ^when  erroneous  as.    p.  447. 

when  not  objectionable  as.    p.  454. 

Street  railroad  collisions — when  properly  refused,    p.  227. 

Theory  of  accident — when  proper  as  to.    p.  214. 

Weight  of  evidence — ^when  misleading  as  to.    p.  3. 

Wilful  and  wanton  negligence — when  erroneous  as  to.    p.  377. 

Witnesses — when   improper   to   refer   to   credibility   of   particular. 

p.  22. 

INSURANCE. 
A,ccident — ^when  Illegality  of  act  in  which  insured  was  engaged  not 
assumed,    p.  293. 
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Accident — when  injury  while  engaged  in  unlawful  act  does  not  pre- 
clude recovery,    p.  293. 

Agents— eHed  of  limitation  on  powers  of.    p.  181. 

power  to  make  oral  contract    p.  181. 

Alternative  questions — how  answer  construed,    p.  166. 

Answer — when  considered  literally  correct,    p.  166. 

when  not  shown  to  be  false,    p.  166. 

Articles  of  association — ^what  essential  to  validity  of  amendment 
p.  272. 

Assets  of  estate — when  proceeds  of  policy  are.    p.  229. 

By-lato — when  self-executing,    p.   490. 

Cock  fighting — ^when  engaging  in,  not  assumed  illegal  so  as  to  in- 
validate policy,    p.  293. 

when  stipulation  as  to,  insufficient  to  show  connection  with, 

as  cause  of  injury,    p.  293. 

Consolidation — when  evidence  insufficient  to  show  purpose  to  de- 
feat insurance  claims,    p.  114. 

Conspiracy  to  defraud  insurer — ^when  evidence  sufficient  to  prove, 
p.  186. 

Contract — what  constitutes  in  fraternal  benefit  societies,    p.  490. 

Contract  to  renew  policy — when  liability  on  question  for  Jury, 
p.  181. 

Debts  of  assured — how  statute  construed  as  to  exemptions,    p.  229. 

Expert  testimony — ^when  incompetent  to  explain  meaning  of  words, 
p.  459. 

False  answer — when  company  estopped  from  questioning  integrity 
of.    p.  166. 

when  verdict  on  issue  of  sustained,    p.  166. 

Fraud — when  evidence  insufficient  to  show  conspiracy  to  defeat  in- 
surance claims,    p.  114. 

f 

Incendiary  fires — when  evidence  sufficient  to  prove,    p.   186. 
Instructions — ^when   erroneous   as   based   on   proof  of  declaration. 

p.  181. 
"Passenger  train'* — ^how  words  in  by-law  construed,    p.  459. 
Payment  of  dues  and  assessments — what  not  a  waiver  of.    p.  490. 
when  evidence  of  custom  to  extend  leniency  in  payment  of, 

incompetent    p.  490. 


Plate  glass  policy — how  provisions  limiting  liability  construed, 
p.  398. 

Policies — rule  in  construing,    p.  459. 

Powers  of  agent — effect  of  limitations  on.    p.  181. 

Stipulation — when  Judgment  based  on  sustained  by  record,    p.  293. 

Suspension  of  member — ^what  not  a  re-instatement.    p.  490. 

Unlawful  act — when  injury  while  engaged  in  does  not  preclude  re- 
covery,   p.  298. 
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INTEREST. 
BanuB  for  loan — ^when  UBurlous.    p.  242. 

Foreclosure  decree — ^when  erroneous  as  to  amoant  of.    p.  SSL 
Mechanic'M  lien  decree — ^when  erroneous  as  to  amount  of.    p.  SSL 

INTERSTATE  COMMERCE. 
Intoxicants — aright  to  recover  purchase  price  of  llqacHrB  Imported 
Into  dry  territory,    p.  887. 

when  not  prohibited,    p.  387. 

Shipments — when  not  prohibited,    p.  887. 

INTOXICATINO  UQUORa 
See  also  Dbahsropb.  - 
Interstate  shipments — right  to  recover  purchase  price  of  Uonon 
imported  into  dry  territory,    p.  887. 

JUDOMENT. 
Bastardff  proceedings — when  not  erroneous,    p.  418. 
Creditors — when  pledge  of  partner's  interest  In  firm  gfyes  prior 

lien.    p.   123. 
Default — when  entry  of  in  Municipal  Court  irregular,    p.  660. 
Divorce  decree — when  cannot  be  collaterally  attacked,    p.  810. 
Foreign — right  to  inquire  into  Jurisdiction  of  court  entering,  p.  252. 

when  conclusive,    p.  252. 

when  void  and  not  conclusive  for  failure  of  record  to  show 

jurisdiction,    p.   252. 

when  void  for  want  of  jurisdiction  to  maka    p.  252. 

Res  adjudicata — when  former  judgment  In  suit  for  rent  not,  on 

question  of  eviction,    p.  584. 
Stipulation — ^when  judgment  based  on  sustained  by  record,    p.  898. 

JURISDICTION. 
Appellate  court — ^right  of  parties  to  confer  jurisdiction  when  free- 
hold involved,    p.  306. 
Objections  to — when  waived  by  stipulation,    p.  505. 

JURY. 
Preliminary   examination — ^when   questions  informak    p.  IS. 
when  ruling  on  not  reviewable,    p.  22. 

LANDLORD  AND  TENANT. 
Action  for  ren^— what  may  be  recouped,    p.  609. 
Covenants  in  Zecwe— when  binding  on  assignees,    p.  848. 
Judgment  in  suit  for  rent— when  not  res  adjudicata  on  question  of 

eviction,    p.  684. 
Landlord's  right  to  potteMfon^when  tenant  esUn^ped   to  deny. 

p.  330. 
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Landlord's  title — when  tenant  estopped  to  deny.    p.  330. 
Lecue — when  not  avoided  by  threats  or  intimidation,    p.  330. 
OH  and  gas  lease — ^what  constitutes  "paying  well"  within  meaning 
ot    p.  348. 

when  covenants  ran  with  land.    p.  348. 

Rent — deduction  tor  coal  purchased,    p.  567. 

LimTATION  OP  ACTIONS. 
Application  of  payments — ^when  not  permitted  to  revive  barred  note. 

p.  12. 
Burden  of  proof — who  has.    p.  574. 
Estoppel — when  applicable  to  publla    p.  56. 
New  promise — ^what  does  not  constitute,  p.  12. 
Seventh  class  claims — ^when  limitation  begins  to  run  against    p. 

677. 

MAILS. 
Registry  receipt-^when  insufficient   to   prove   mailing  of   notice, 
p.  352. 

BIALICIOUS  PROSECUTION. 
Instructions — ^when  erroneous,    p.  555. 
Prol>able  cause — ^what  constitutes,    p.  555. 
when  evidence  sufficient  to  show.    p.  556. 

MANDAMUS. 
Petition— what  are  requisites  of<    p.  56. 

Relocation  of  road— when  petition  to  compel,  properly  dismissed. 
p.  66. 

MANUFACTURER. 
Warranty — ^when  Implied  warranty  that  article  is  fit  for  purpose 
designed,    p.  664. 

MASTER  AND  SERVANT. 

Assignment  of  wages — ^necessity  for  proof  of  notice  of.    p.  352. 

when  bill  to  enjoin  action  on,  insufficient,    p.  464. 

Assumed  risk — ^what  risks  not  assumed,    p.  103. 

when  instruction  may  ignore,    p.  603. 

Burden  of  proof — ^who  has  in  action  for  death  of  minor,    p.  321. 

Compensation — admissibility  of  letter  written  at  direction  of  em- 
ployee in  suit  for.    p.  483. 

Contract  of  employment — when  not  void  as  against  public  policy, 
p.  544. 

Death  of  miner — when  recovery  not  sustained  by  evidence,    p.  821. 

Death  of  switchman — ^when  railroad  liable  for,  as  result  of  negli- 
gent order,    p.  612. 
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Defective  airJ)rake — when  recovery  by  brakeman  sustained,    p.  345. 

who  has  burden  of  proof,    p.  345. 

Defective  appliances — duty  of  master  to  keep  appliances  in  safe 
condition,    p.  345. 

duty  of  servant  to  discover  defects,    p.  345. 

duty  to  inspect  appliance,    p.  345. 

proof  of  notice  to  master  of.    p.  345. 

proof  of  servant's  want  of  knowledge  of.    p.  345. 

when  servant  chargeable  with  knowledge  of.    p.  345. 

Driving  motor  truck — ^when  within  scope  of  employment,    p.  588. 

Employees — when  instruction  as  to  unlawful  interference  with  er- 
roneous,   p.  208. 

Evidence — when  properly  excluded  as  calling  for  conclusion,  p. 
103. 

Factory  Act — ^persons  entitled  to  protection  of.    p.  380. 

what  constitutes  violation  of.    p.  622. 

what  defense  not  available  in  actions  for  violation  of.  p.  622. 

what  not  a  workshop  within,    p.  494. 

what  not  compliance  with  provision  requiring  lights  in  front 

of  elevators,    p.  622. 

what  proof  essential  to  recovery  for  violation  of.    p.  622. 

when  evidence  of  previous  violations  inadmissible,    p.  622. 

when  instruction  as  to  applicability  of  improper,    p.  622. 

when  instruction  erroneous  as  omitting  elements  of  recovery. 

p.  622. 

Falling  objects — when  risk  not  assumed,    p.  603. 

Fall  of  mine  roof — liability  where  examiner  failed  to  discover  de- 
fect,   p.  416. 

what  Insufficient  to  show  wilful  failure  of  mine  examiner  to 

mark  dangerous  roof.    p.  416. 

when  evidence  sufficient  to  warrant  recovery  under  declara- 
tion,   p.  343. 

when  miner  assumes  risk.    p.  355. 

when  requested  instruction  properly  refused,    p.  348. 

Federal  Employers'  Liability  Act — eftect  as  to  defense  of  contribu- 
tory negligence,    p.  172. 

how  construed  as  to  assumption  of  risk.    p.  172. 

power  of  state  courts  to  construe,    p.  172. 

when  engineer  killed  while  disobeying  order  not  entitled  to 

recover  under,    p.  172. 

Fellow-servants — when  question  whether  members  of  switching 
crews  are,  for  Jury.    p.  103. 

when  relation  as,  question  of  law.    p.  103. 

who  has  burden  of  proving  relation  as.    p.  103. 

Foreman  of  employee — when  jointly  liable  for  injury  to  servant 
p.  612. 

Guarding  machinery — penalty  imposed  for  violation  of  statute  re- 
quiring,   p.  380. 
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Ouarding  machinery — persons  charged  with  statutory  duty  as  to. 

p.  880. 

persons  entitled  to  protection  of  statute  requiring,    p.  380. 

when  direction  of  verdict  improper,    p.  880. 

Instructions — ^when  erroneous  as  based  on  counts  in  declaration. 

p.  27. 

when  erroneous  as  omitting  elements  of  recovery,    p.  622. 

when  properly  refused  as*  inapplicable  to  issues,    p.  103. 

when  properly  refused  as  to  fellow-servants,    p.  108. 

when  proper  on  theory  of  accident,    p.  214. 

Kicked  cars — ^when  recovery  for  Injuries  to  section  hand  sustained.' 

p.  95. 
Kicking  cars — ^when  negligence,    p.  96. 
Mine  accidents — ^when  declaration  not  demurrable  as  requiring  too 

high  duty.    p.  203. 

when  question  of  examination  for  jury.    p.  27. 

when  rule  of  employer  deemed  abandoned,    p.  142. 

Mine  praps — duty  to  furnish  sufhcient.    p.  328. 

efFect  of  ordering  before  needed,    p.  328. 

when  company  bound  by  custom  of  timberman  to  furnish. 

p.  328. 

when  instruction  not  misleading,    p.  328. 

Miners*  Act — eftect  of  Act  of  1911  on  prior  acts.    p.  836. 

what  constitutes  wilful  violation  of.    p.  343. 

when  instruction  not  erroneous  as  in  language  of.    p.  27. 

when  plaintift  not  required  to  bring  separate  action  under. 

p.  27. 

when  violation  as  proximate  cause  is  question  for  jury.    p.  142. 

Miners'  Act  of  1899 — how  affected  by  Act  of  1911.    p.  335. 
Negligent  order — ^when  railroad  liable  for  death  of  switchman  from. 

p.  612. 

when  recovery  permitted  for.    p.  221. 

Night  toatchman — ^when  liable  for  act  of,  in  leaving  elevator  door 

open.    p.  622. 
Ownership   of  instrumentalitu — ^when   admitted   by   general   issue. 

p.  603. 
Promise  to  repair — when  risk  not  assumed,    p.  603. 
Props — right  of  miner  to  continue  work  after  demand  for.    p.  328. 
Proximate  cause — when  finding  warranted  by  evidenca    p.  608. 

when  instruction  as  to  proper,    p.  603. 

Rules — when  deemed  abandoned,    p.  142. 
Safe  place — when  instruction  as  to  erroneous,    p.  367. 
Speed  of  car — when  exclusion  of  evidence  as  to,  harmless,    p.  221. 
SuHtchman — when   riding  on   end   of   car  not  contributory   negli- 
gence,   p.  103. 
Threats  and  intimidation — what  not  a  violation  of  act  prohibiting. 

p.  208. 

when  instruction   as  to,  in  criminal  prosecution  erroneous. 

p.  208. 
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Violation  of  rules — when  contributory  negligence,    p.  88. 
Wages — when  future,  not  assignable  by  power  of  attorney,    p.  4. 
Workmen's  Compensation  Act — see  Workmen's  Compensation  Act 

MECHANICS'  LIENS. 

Agreement  waiving  lien — necessity  for  consideration,    p.  551. 

when  without  consideration,    p.  551. 

Contractor's  lien — when  prior  to  subsequently  recorded  trust  deed, 
p.  130. 

Interest — when  decree  erroneous  as  to  amount  of.    p.  551. 

Original  contractor — ^when  owner  liable  to  party  furnishing  mate- 
rials as.    p.  130. 

Buhcontractor's  notice — computation  of  time  for  giving,    p.  832. 

MINES  AND  MINERALS. 
Act  of  1899 — right  to  maintain  action  for  violation  of  proyisions 

of  after  Act  of  1911  became  effective,    p.  335. 
Act  of  1911 — effect  as  repealing  former  Act.    p.  335. 
Claims  under  Act  of  1899 — how  affected  by  Act  of  1911.    p.  335. 
Death  of  miner — ^burden  of  proof  in  action  for.    p.  321. 

when  instruction  not  misleading,    p.  328. 

when  recovery  not  sustained  by  evidence,    p.  821. 

Declaration — when   not   demurrable  as   requiring   too   high   duty. 

p.  203. 
Employees  injured — ^when  Instruction  erroneous,    p.  27. 
Evidence — ^when  admission  ot,  as  to  negligence  not  charged  In  dec- 
laration reversible,    p.  357. 
Examination  of  mine — ^when  question  for  Jury.    p.  27. 
Fall  of  mine  roof — when  evidence  sufficient  to  warrant  recovery 

under  declaration,    p.  343. 

when  miner  assumes  risk.    p.  355. 

when  requested  instruction  properly  refused,    p.  343. 

Mine  examiner — what  insufficient  to  show  wilful  failure  to  mark 

dangerous  root    p.  416. 
Mine  roof — liability  for  dangerous   condition  of  where  examiner 

failed  to  discover  defect,    p.  416. 
Miners'  Act — what  constitutes  wilful  violation  of.    p.  343. 

when  instruction  in  language  of  not  misleading,    p.  27. 

when  violation  as  proximate  cause  of  injury  is  question  for 

Jury,    p.  142. 
Oil  and  gas  lease — when  covenants  run  with  land.    p.  348. 
Props — duty  to  furnish  sufficient    p.  328. 

effect  of  ordering  before  needed,    p.  328. 

right  of  miner  to  continue  work  after  demand  for.    p.  328. 

when  company  bound  by  custom  of  timberman  to  furnish. 

p.  328. 

when  instruction  not  misleading,    p.  328. 

leu lea— considered  as  abandoned,    p.  142. 
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MORTGAGES. 

Attorney's  fees — when  allowance  of  excessive,    p.  551. 

Covenant  to  pay  taxes — when  default  accrues  under,    p.  551. 

Cross-hill — when  properly  dismissed  as  presenting  no  meritorious 
equity,    p.  551. 

Interest — when  decree  erroneous  as  to  amount  of.    p.  551. 

Mechanic's  lien — when  prior  to  subsequently  recorded  trust  deed, 
p.  130. 

Sale  in  inverse  order  of  alienation — when  rule  requiring  inap- 
plicable,   p.  268. 

Trustee — duty  as  agent  of  parties,    p.  505. 

right  to  compensation,    p.  551. 

when  failure  to  declare  principal  of  bonds  due  on  default  in 

payment  of  interest  not  violation  of  duty.    p.  505. 

MUNICIPAL   COURT   OF   CHICAGO. 

Affidavit  of  merits — when  insufficiency  cannot  be  considered  on  re- 
view,   p.   569. 

Bill  of  exceptions — necessity  for.    p.  609. 

when  may  be  stricken,    p.  609. 

Instructions — when  giving  of  oral  not  error,    p.  486. 

when  offer  of  written  instructions  may  be  refused,    p.  486. 

when  oral  charge  not  misleading,    p.  486. 

Judgment — when  irregularity  in  entering  default  harmless,    p.  560. 

Judgment  J)y  default — when  entry  of,  irregular,    p.  560. 

Rules — judicial  notice  of.    p.  569. 

Statement  of  claim — presumptions  on  motion  to  strike,    p.  544. 

sufficiency  of  affidavit  to.    p.  560. 

when  objection   to  sufficiency   of  affidavit  cannot  be  raised. 

p.  560. 

Statement  of  facts — sufficiency  of.    p.  573. 

NEGLIGENCE. 
Absence  of  eye  untness — when  evidence  of  due  care  sufficient  in 

case  of  death,    p.  612. 
Care  of  plaintiff — ^necessity  of  alleging  and  proving  due  care.  p.  345. 
Death — when  proof  of,  sufficient  to  sustain  verdict,    p.  612. 
Declaration — when  count  sufficient  after  verdict    p.  286. 
Due  care — necessity  for  proof  of.    p.  558. 
when  presumption  arising  from  instinct  of  self-preservation 

does  not  establish,    p.  558. 
Duty — effect  of  presumption  that  persons  will  perform,    p.  558. 
Fall  of  glass  insulator  from  pole — when  evidence  sustains  recovery 

for.    p.  286. 
Frightening  horse — when  evidence  insufficient  to  sustain  recovery 

for.    p.  291. 
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Instruction — when  erroneouB  as  ignoring  question  of  defendant's 

negligence,    p.  447. 
— ^  when  not  misleading  for  failure  to  confine  Jury  to  negligence 

alleged,    p.  286. 
when   requiring  due   care  only   on  part  of   injured   child'g 

father,    p.  121. 
Proximate  cause — what  is.    p.  848. 

NEOOTIABLB    INSTRUMESNTS. 
Accomodation  m^iher — when  defense  sufficient     p.  167. 
Assignee  of  non^egotiable  note — ^what  are  rights  of.    p.  157 
Consideration — who  has  burden  of  disproving,    p.  62. 
Equities  of  third  person — when  person  taking  note  after  maturity 

not  chargeable  with  notice  ot    p.  370. 
Execution — ^when  findings  as  to»  sustained  by  evldenca    p.  267. 

when  instruction  as  to  burden  of  proving,  erroneous,    p.  62. 

who  has  burden  of  proving,    p.  62. 

Extension  of  time  of  payment — when  instruction  as  to,  not  objec- 
tionable,   p.  194. 
Ctuaranty  of  indorser — ^when  Instruction  as  to,  erroneous,    p.  194. 
Indorsement — ^when  parol  evidence  inadmissible  to  vary  terms  of. 

p.  194. 
Indorsers — liability  to  each  other,     p.  70. 
when  liable  as  guarantors  and  cosureties  as  to  each  other. 

p.  70. 
Negotiable  Instruments  Act — how   sections  62  and   69   construed. 

p.  370. 
Note — when  not  negotiable,    p.  167. 
Payment — when  giving  of  new  note  in  lieu  of  old,  operates  as. 

p.  236. 

who  has  burden  of  disproving,    p.  62. 

Purchase-money   note — ^when   parol   evidence   admissible   to   show 

fraud,    p.  45. 
Signature  to  note — ^what  does  not  render  witness  incompetent  to 

testify,     p.  234. 
Unauthorized  transfer — when  person  taking  note  through,  takes 

free  from  claim  of  owner,    p.  370. 

NEW  TRIAL. 
Grounds — ^when  waived,     p.  194. 
Inadequacy  of  damages — ^when  not  ground  for.    p.  26. 
Newly-discovered  evidence — ^when  not  ground  for.    pp.  32,  346. 

NOTICE. 
Landlord's  notice — when  foundation  for  reception  of  copy  of  in- 

suflicient.    p.  352. 
Mailing — ^when  registry  receipt  insufficient  to  prove,    p.  362. 
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OFFICIAL  BONDS. 
Village  marshal — liability  on.    p.  250. 

OIL. 
Covenants  in  lease — when  run  with  land.     p.  348. 
Paying  well" — what  constitutes  within  meaning  of  lease,    p.  848. 


it 


PARTIES. 
Actions  for  usees— eftect  of  term  "for  the  use  of."    p.  426. 
Mistake  in  name  of  plaintiff — when  may  be  amended,    p.  426. 

PARTNERSHIP. 
Dissolution — when  improper  finding  in  decree,  harmless,    p.  123. 
Firm  property — ^what  Is  interest  of  partner  In.    p.  123. 
Interest — ^right  of  partner  to  transfer,    p.  123. 

what  is  effect  of  assignment  of.    p.  123. 

when  pledge  of  gives  lien  prior  to  rights  of  Judgment  cred- 
itors,   p.  123. 


Partners — ^when  persons  liable  as.    p.  348. 

State  hanks — power  to  purchase  interest  in.     p.  123. 

Transfer  of  interest — what  are  rights  of  purchaser,    p.  123, 

PAUPERS. 
Action  for  medical  services — ^when  instruction  improper,    p.  316. 
Physicians — right  to  recover  for  aid  to  persons  not  paupers,    p.  316. 
when  may  recover  for  services  under  common  counts,    p.  316. 

PAYMENT   AND    DISCHARGE. 
Acceptance  of  less  sum — when  does  not  discharge  debt    p.  607. 
Application — ^when  not  permitted  to  revive  barred  note.    p.  12. 
Note — when  giving  of  new  note  in  lieu  of  old  operates  as.    p.  235. 

PENALTIES. 
Automobiles — when  finding  as  to  unlawful  speed  sustained,    p.  2. 
Liquidated  damages — when  sum  named  in  lease  construed  as  pen- 
alty,    p.   457. 

PENSIONS. 
Police — ^how  section  1  of  act  construed,     p.  8. 

how  section  7  of  act  construed,    p.  8. 

when  demand  to  be  placed  on  roll,  sufficient    p.  8. 

when  entitled  to.     p.  8. 

PHYSICIANS  AND  SURGEONS. 
Paupers — right  to  recover  for  aid  to  persons  not  paupers,    p.  316. 
Services  to  paupers — right  to  recover  under  common  counts,    p.  316. 
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pleadings. 

Actions  for  use  of  another — effect  of  term  "for  the  use  of."  p.  426. 

Amendment — effect  of  abandonment  of  former  pleading,     p.  291. 

Collision  at  railroad  crossing — sufficiency  of  averments  of  decla- 
ration,    p.  414. 

Declaration — when  count  sufficient  after  verdict     p.  286. 

Defective  count — when  sufficient  after  verdict,     p.  377. 

Election — when  plaintiff  not  required  to  elect  between  counts, 
p.  27. 

when  ruling  on  motion  to  require,  not  waived,    p.  27. 

Foreign  statutes — necessity  for  pleading,    p.  584. 

Fraud — sufficiency  of  declaration,     p.  66. 

General  issue — when  admits  ownership  of  instrumentality,    p.  603. 

Issue — ^when  facts  not  put  in,  are  admitted,    p.  586. 

Mine  accidents — ^when  declaration  not  demurrable  as  requiring  too 
high   duty.     p.   203. 

Misjoinder  of  causes — what  does  not  constitute,    p.  27. 

Mistake  in  name  of  plaintiff — when  may  be  amended,    p.  426. 

Nonjoinder  of  issues — when  proceeding  to  trial  does  not  waive, 
p.  575. 

Railroads — when  declaration  sufficient  in  action  for  death  of  child 
while  driving  with  father,    p.  121. 

Ruling  on  demurrer — when  waived,     p.  27. 

Undenied  facts — when  admitted,     p.  586. 

PLEDGES. 
Partnership  interest — ^when  pledge  of  gives  lien  prior  to  rights  of 
Judgment  creditors,    p.  123. 

POOR. 
See  Paupers. 

PRINCIPAL   AND    AGENT. 
Agencu — what  insufficient  to  establish,     p.  279. 
Authority — who  has  burden  of  proving,     p.  279. 
Contract  of  assumed  agent — when  corporation  not  liable  on.    p.  279. 
Death  of  principal — when  agency  revoked  by.     p.  431. 
Relation — when  contract  creates,     p.  431. 
Revocation — when  agency  is  not  coupled  with  interest,     p.  431. 

when  agency  revocable,     p.  431. 

Bale  in  violation  of  instructions — measure  of  damages,    p.  569. 

PRINCIPAL  AND  SURETY. 
Contribution — how  right  to,  affected  by  insolvency  of  cosureties. 

p.  70. 
Indorsers — when  liable  as  guarantors  and  cosureties  as  to   each 

other,     p.  70. 


Topical  Index.  679 


PROBATE   COURT. 
Appeal   bond — right  to  dispense  with    requirementa   as   to   filing. 

p.  281. 
Contempt  procedings — when  appeal  lies  to  circuit  court     p.  526. 
Contribution — Jurisdiction  to  follow  rule  in  equity,     p.  70. 
Jurisdiction — equitable,     p.  70. 

RAILROADS. 
Children — when  instruction  requiring  care  only  on  part  of  child's 

father  harmless,     p.  121. 
Collision  at  crossing — suflaciency  of  averments  of  declaration,    p. 

414. 
when    Instruction    erroneous    as    Inapplicable    to    pleadings. 

p.  414. 
Distraction  hy  train  on  another  track — when  excuses  failure   to 

look  and  listen,     p.  414. 
Evidence — what  admissible  in  action  for  death  of  person  on  cinder 

walk  at  station,    p.  377. 
Failure  to  look  and  listen — when  question  for  Jury.    p.  414. 
Instructions — when  erroneous  as  to  wilful  and  wanton  negligence. 

p.  377. 
Licensee — what  Is  duty  as  to.     p.   296. 

when  evidence  insuflacient  to  sustain  recovery,    p.  296. 

Pleading — when  suflacient  In  action  for  death  of  child  driving  with 

father,    p.  121. 
Trespassers — what  is  duty  as  to.     p.  296. 

when  evidence  insuflacient  to  sustain  recovery,    p.  296. 

Wanton  negligence — when  evidence  suflacient  to  go  to  Jury.    p.  377. 
Wilful  negligence — ^when  evidence  suflacient  to  go  to  Jury.    p.  377. 

REAL    PROPERTY. 
Title — when  cannot  be  tried  in  suit  for  criminal  trespass,    p.  278. 

RECEIPTS. 
Chod  order  receipt — when  signing  of  not  waiver  of  Implied  war- 
ranty,    p.  564. 

RECOUPMENT. 
See  Set-off  and  Recoupmeivt. 

REFERENCE. 
Chancery  practice— right  of  court  to  adopt,  In  hearing  exceptions 

to  report,    p.  168. 
Exceptions  to  report — how  to  be  tried,    p.  168. 

when  deemed  filed,    p.  168. 

when  filed  in  apt  time.    p.  168. 
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RELEASE. 
Contrctct — ^when  does  not  constitute,     p.  32. 
Jnstructiona — sufficiency  of.     p.  32. 

ROADS   AND   BRIDGES. 
Ahandanment — when  location  of  new  road  regarded  as.    p.  56. 
Action  for  ohstructiona — ^when  town  not  liable  for  costs,    p.  405. 
Driving  on  wrong  aide  of  road — ^when  proof  of  admissible,    p.  588. 
Establiahment — sufficiency  of  instruction  as  to.     p.  405. 
Establishment  hy  user — ^period  required,     p.  405. 
Relocation  of  rood— when  mandamus  to  compel,  properly  dismissed, 
p.  56. 

SALiESS. 

Bill  of  lading— '-when,  delivery  of  passes  title,    p.  591. 

Breach  of  contract — when   evidence   insufficient  to   allow   recoup- 
ment of  damages  for.    p.  535. 

Coal  procured  for  benefit  of  another — Pliability  for.    p.  567. 

what  not  an  election  to  discharge  beneficial  party,    p.  567. 

Contract — ^when  severable,    p.  535. 

Evidence — sufficiency  of.  p.  573. 

Failure  to  deliver — ^measure  of  damages  for.    p.  585. 

Fraud — ^when  defense  of,  in  inducing  sale  available,    p.  45. 

when  parol  evidence  admissible  to  show.    p.  45. 

Good  order  receipt — ^when  signing  of,  not  waiver  of  implied  war- 
ranty,   p.  564. 

Instructions — ^when  not  misleading,     p.   248. 

Oral  contract — ^when  evidence  as  to  time  of  delivery  sufficient  to 
go  to  jury.    p.  451. 

Original  promise  to  pay— when  evidence  shows,    p.  573 

Payment  of  freight — when  buyer  not  entitled  to  recoup  for.    p.  535. 

Place  of  weighing  and  grading — ^how  contract  construed  as  to. 
p.  248. 

Purchase-money  note — when  admissible  to  show  fraud  in  action  on. 
p.  45. 

Reasonable  time  for  delivery — ^when  presumed,    p.  536. 

Title  to  shipment — ^when  passes,    p.  387. 

Warranty — ^admissibility  of  defective  parts  of  article  sold.  p.  634. 

measure  of  damages  for  breach  of.     p.  634. 

preliminary  proof  necessary  to  introduction  of  defective  parts 

of  article  sold.    p.  634. 

time  within  which  goods  may  be  returned  for  breach  of. 

p.  564. 

what  not  waiver  of  right  to  sue  for  breach  of.    p.  634. 

when  evidence  of  loss  of  profits  admissible,    p.  634. 

when   implied  warranty  that  article  is  fit  for  purpose  de- 
signed,   p.  56i 
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Warranty — ^when  Instruction  authorizing  reoovery  for  loss  of  profits 
not  sustained,    p.  634. 

when  instruction  erroneous  as  assuming  facts,    p.  684. 

when  instruction  in  suit  for  breach  of,  improper,    p.  634. 

SET-OFF   AND   RECOUPMENT. 

Action  for  rent — ^what  may  be  recouped,    p.  609. 

Breach  of  aale  contract — when  evidence  Insufflclent  to  allow  re- 
coupment for.    p.  535. 

Claim  for  unliquidated  damages — ^when  may  be  recouped,    p.  607. 

Payment  of  freight — ^when  purchaser  not  entitled  to  recoup  for. 
p.  635. 

SIDEWALKS. 
Injuries  /rom— burden  of  proot  p.  316. 
when  verdict  sustained,    p.  315. 

STATE  BANKS. 
Powers — extent  ot    p.  123. 

STATUTES. 
Forci(7t»— necessity  for  pleading,    p.  584. 
Repeal — methods  of.    p.  335. 

when  provisions  of  former  statute  not  repealed  by  revision. 

p.  335. 

STIPULATIONS. 
Infants — authority  to  make  on  behalf  of.    p.  235. 
Judgment  "based  on — when  sustained  by  record,    p.  293. 
Jurisdiction — right  to  stipulate  as  to.     p.  235. 
Objections  to  jurisdiction — ^when  waived  by.    p.  505. 

STREET  RAILROADS. 

Collision  at  street  crossing — ^when  recovery  sustained,    p.  227. 

Collision  with  auto  truck — ^when  refusal  of  instruction  erroneous, 
p.  828. 

Collision  with  wagon — when  recovery  for  death  of  driver  not  sus- 
tained,   p.  350. 

Instructions — ^when  properly  refused,    p.  227. 

SUBROGATION. 
Assignment  of  wages— -yfli&a.  employer  paying  wages  after  notice  of, 

not  entitled  to.    p.  464. 
Surety  on  appeal  bond— -right  of.    p.  462. 

TOWNa 
Costs— vtYiffn  not  liable  for.    p.  406. 
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trespass. 

Argumentative  instruction — ^when  not  reversible,     p.  312. 

Evidence — when  recovery  of  Judgment  for  act,  by  wife  of  plaintiff, 
properly  excluded,     p.  312. 

Joint  defendants — ^when  finding  of  guilty  against,  sustained,    p.  812. 

Payment  of  fine — when  evidence  of  properly  excluded  In  action  for 
trespass,     p.  312 

Posted  premises — when  offense  not  shown,     p.  278. 

Statutory  offense — when  not  shown,     p.  278. 

Title  to  land — ^when  cannot  be  tried  in  suit  for  criminal  trespass, 
p.  278. 

Turning  stream  of  water  into  house — ^when  finding  against  joint  de- 
fendants sustained,    p.  312. 

TRIAL. 
Family  of  plaintiff — when  presence  in  courtroom  prejudicial,    p.95. 
Propositions  of  law — authority  to  modify,    p.  438. 

right  to  refuse  when  embodied  in  others,    p.  421. 

when  court  bound  to  consider,    p.  49. 

when  must  be  submitted,    p.  49. 

when  not  presentable  on  appeal  to  circuit  court  p.  229. 

when  submission  of,  improper,    p.  81. 

when  unnecessary  to  preserve  questions  for  review,     p.  332. 

Remarks  of  counsel — when  not  prejudicial,     p.  310. 

TRUSTS. 
County  court — when  without  Jurisdiction  to  execute,    p.  215. 

USURY. 
Bonus  for  loan — ^when  usurious,    p.  242. 
Deduction  from  principal — when  proper,     p.  242. 
Transactions  in  other  states — ^what  law  governs,    p.  242. 

VENDORS  AND  VENDEES. 
False  representations — when  material,    p.  66. 

when  purchaser  need  not  investigate,     p.  66. 

Fraud — when  declaration  sufficient,     p.  66. 

when  purchaser  entitled  to  recover  for.    p.  32. 

Indemnity  against  incuml)rances — ^when  without  consideration, 
p.  145. 

VENUE. 
Proof  of — when  insufficient,    p.  449. 

VERDICT. 
Excessive — when  $1,750  not  in  action  for  fees.    p.  101. 
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Excessive — when  $2,500  Is.    p.  95. 

when  $6,  500  is.    p.  502. 

when  $10,000  not.     p.  612. 

when  $16,000  not    p.  103. 

WILLS 
Lapsed  legacies — when  become  intestate  property,    p.  252. 

when  do  not  fall  in  residuum,    p.  252. 

Payment  of  dehts — when  construed  as  charging  real  estate  with. 

p.  542. 
Reversal — when  cause  remanded  on.    p.  1. 
Succession  to  personal  estate — what  law  governs  construction  as  to. 

p.  252. 

WITNESSES. 
Administrators — ^when  defendant  incompetent  in  action  by.     p.  61. 
Agency  of  loife — ^when  must  be  shown  to  render  witness  competent. 

p.  61. 
Competency — what  does  not  render  witness  incompetent  to  testify 

to  signature,    p.  234. 

who  has  burden  of  proving  grounds  of  incompetency,     p.  61. 

Credibility  of — when  instruction  not  improper,     p.  418. 
Cross-examination — application  of  rule  as  to  opinion  evidence  on. 

p.  220. 

what  not  within  scope  of.    p.  22. 

when  harmless,     p.  194. 

when  improper,     p.  194. 

when  questions  asked  on,  may  be  excluded,    p.  221. 

when  refusal  to  permit  reversible,    p.  316. 

Defective  work — when  refusal  to  permit  examination  of  work  dis- 
credits owner's  claim  of.    p.  607. 
Evidence  Act — how  exceptions  to  section  2  construed,     p.  61. 
Impeaching  evidence — right  to  examination  concerning,     p.  221. 
Inconsistent  statoncnts — when  explained  on  re-examination,    p.  221. 
Questions — when  not  objectionable  as  calling  for  conclusions,    p.  353. 
Re-dircct  examination — when  improper,     p.  93. 

when  sustaining  objection,  harmless,     p.  214. 

Residence  and  occupation — when   cross-examination   as   to,   within 

discretion,     p.  22. 
Wife — when  witness  incompetent  to  testify  to  conversation  with. 

p.  61. 

WORKMEN'S    COMPENSATION    ACT. 
Accident — ^when  considered  as  arising  out  of  and  in  course  of  em- 
ployment,   p.  147. 
Application  of  Act — how  construed  as  to.    p.  27. 
Cities — when  within,    p.  147. 
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Declaration  hosed  on — when  defective,    p.  27. 

when  sufficient,     p.  203. 

Election — how  long  remains  in  force,    p.  357. 

Employer'8  rejection — ^what  evidence  competent  to  prove,    p.  357. 

Instruction  in  language  of — when  misleading,  p.  27. 

Persons  within — how  construed  as  to.    p.  27. 

Rejection  hy  employer — right  of  employee  to  recover  In  case.    p.  27. 

when  employee  precluded,    p.  203. 

Structure — ^how  construed,    p.  147* 
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